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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  023727/2024

DATE  :  22-03-2024

In the matter between

TTJ PROPERTIES CC Plaint i ff

and

ELMOFLEX PTY LIMITED Defendant

J U D G M E N T

CRUTCHFIELD, J  :    

-   -  -  -  -  -  -  -  -  -  -  -

This  appl icat ion  came  before  me  in  the  urgent  on  Thursday

7  March  2024.   I  under took  to  give  judgment  on  Tuesday  12

March 2023,  which  judgment  had to  be  postponed due to  my

fal l ing  i l l  unexpectedly  and  very  suddenly  on  9  March  2023.

As  a  resul t ,  th is  is  the  f i rs t  avai lable  oppor tun ity  to  del iver

th is  judgment.   The  same  in  fact  appl ies  to  the  prev ious
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matter in  which I  have just  handed down judgment.  

[1] The  appl icant,  TTJ  Proper t ies  CC,  sought  re l ie f

against  the  respondent,  Elmof lex  (Pty)  L imi ted  for  re l ie f

essent ia l ly  in the fo l lowing terms;

1.1 That  the  respondent  restore  to  the  appl icant

ante  omnia  the  appl icant 's  jo in t  possession  of

the  common  boundary  wal l  between  the  part ies

respect ive  immovable  propert ies  by  res tor ing

the  wal l  to  i ts  locat ion  pr ior  to  27  February

2024;

[2] Pending  the  f ina l isat ion  of  the  legal  proceedings  for

foreshadowed  in  the  founding  papers  in  which  the  appl icant

wi l l  seek  an  order  declar ing  that  i t  is  acqui red  ownership  of

a  por t ion  of  the  respondent 's  property  measur ing  1166

square  metres  through  an  acquis i t ive  prescr ipt ion,  together

wi th  anci l lary  re l ief ,  the  respondent  be  interdic ted  and

restrained f rom: 

2.1 demol ishing,  removing  or  relocat ing  the

common  boundary  wal l  between  the  part ies '

adjoin ing  property  s i tuated  a long  Boeing  Road

East ,  Bedfordv iew, Gauteng;  

2.2 inter fer ing  wi th  the  appl icant 's  use  and

possession  of  the  disputed  area  of  land

measuring  1166  square  metres  si tuated  on  the

appl icant 's  s ide  of  the  common  boundary  wal l
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and  which  the  appl icants  contends  have

become  par t  o f  i ts  proper ty  though  an

acquis i t ive  prescr ipt ion  ( " the  disputed  area  of

land"),  as  wel l  as  the  appl icant 's  use  and

possession  of  any  improvements  on  the

disputed area of  land;

2.3 instant ia t ing  or  permit t ing  any  of  i ts  cont ractors

or  labourers  to  enter  upon  any  par t  of  the

appl icant 's  proper ty  includ ing  the  d isputed area

of land and var ious rel ie f  anci l lary thereto.  

[3] Subsequent  to  the  issue  of  the  appl icat ion,  the

appl icant  del ivered  an  inter locutory  appl icat ion  for  var ious

amendments  to  the  not ice  of  mot ion  inc luding  for  the

renumbering  of  var ious  paragraphs  of  the  exist ing  not ice  of

mot ion,  the  addi t ion  of  a  new  paragraph  3  that  the

respondent  be  ordered  to  ante  omnia  res tore  to  the

appl icant  the  free  and  undisturbed  possession  of  the  p iece

of  land  as  depicted  on  the  diagram attached here  to  marked

"NOM1"  by  the  le t ters  and  f igures  FZE321F  measur ing  1166

square  metres  (" the  d isputed  area  of  land")  together  wi th

the  storeroom  with  in  the  aforesaid  area  sketched  in  f ree

hand in to the aforesaid diagram for  ident i f icat ion purposes;

3.1 by adding new paragraphs 4.4 and 4.5:

3.2 4.4  that  the  respondent  be  interdicted  and

restra ined  f rom  cont inuing  any  fur ther
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demol i t ion  or  re locat ion  of  those  parts  of  the

boundary wal l  that  had not  yet  been demol ished

since  27  February  2024  especia l ly  at  the  point

where the common boundary wal l  meets in ternal

wal l  one on the appl icant ’s  property  as depicted

in annexure "NOM1" hereto;

3.3 sub  4.5  demol ish ing  or  inter fer ing  wi th  any

por t ion  of  the  scaf fo ld ing  or  support  s tructures

of  the Samsung Bi l lboard,  especial ly  in  the area

around  point  E  in  the  d iagram  contained  in

annexure NOM1 hereto;

3.4 by  amending  the  f igure  "3"  in  the  exis t ing

prayer  4  (now  prayer  5 .1)  to  the  f igure  "4"  and

by adding the fo l lowing new prayer 5.2:

3.5 5.2  that  the  appl icant  be  d irec ted  to  prosecute

the  proceedings  contemplated  in  prayer  5 .1  to

f ina l i ty  wi th in  a  per iod  of  one  year  f rom  the

date  of  the  inst i tu ted  thereof  or  wi th in  such

longer  per iod  as  the  court  may  on  good  course

permit  fa i l ing  which  the  in ter im  interdic t  in

terms of  prayer 4 wi l l  laps.

[4] The  appl icant  in  e f fect,  c la imed  a  mandament  van

spol ie  together  wi th  an  in ter im  interdict  to  restrain  the

respondent  f rom spol ia t ing the  appl icant  in  i ts  possession of

the  common  boundary  wal l  between  the  immovable
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propert ies  of  the  appl icant  and  the  respondent  respect ive ly

together  wi th  the  appl icant 's  possession  and  use  of  the

disputed  area  of  land,  which  the  appl icant  a l leged  had  been

in  the  appl icant 's  peacefu l  and  undisturbed  possession

since dur ing  or  about  2  Apr i l  1992,  being  a per iod  in  excess

of 30 years approximately.   

[5] The respondent opposed the appl icat ion.  

[6] The  …[ind is t inct  38:52]  for  the  issue  of  the

appl icat ion  and  i ts  urgency  was  that  the  respondent

commenced  demol ishing  the  common  boundary  wal l  on  or

about  27  February  2024  in  order  to  re locate  al legedly,  the

common  boundary  wal l  ( " the  wal l " )  so  that  the  respondent 's

immovable  property  incorporated  the  disputed  area  of  land

measuring  1166  square  metres  into  the  respondent 's

property.  

[7] The  urgent  re l ief  was  sought  pending  f inal isat ion  of

proceedings to  be  issued by  the  appl icant  declar ing  that  the

appl icant  had  acquired  ownership  of  the  d isputed  p iece  of

land  through  an  acquisi t ive  prescr ipt ion  and  re la ted  re l ie f .

The  appl icant  de l ivered  the  inter locutory  appl icat ion  for  an

amendment  through  the  not ice  of  mot ion  in  that  the

appl icant  launched  the  appl icat ion  whi ls t  the  respondent

was  in  the  process  of  demol ish ing  the  wal l .   Immediate ly

pr ior  to  the  appl icat ion  being  heard  before  me,  the

respondent  who had al legedly cont inued wi th  the work in  the
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inter im,  had  relocated  the  wal l  such  that  the  appl icant  had

los t  possession  of  the  d isputed  area  of  land.   Thus,  the

appl icant 's  need  to  amend  the  not ice  of  mot ion  to  prov ide

for  the  restorat ion  of  the  d isputed  area  of  land  to  the

appl icant 's possession as sought by the appl icant.   

[8] The  respondent ,  in  the  course  of  i ts  answering

papers,  d id  not  under take  that  i t  would  not  take  fur ther

steps  in  respect  of  the  wal l  and  the  d isputed  area  of  land

and  as  a  result  the  appl icant  sought  the  interdic tory  re l ief

referred to  in the not ice of mot ion seeking the amendment to

the  ex is t ing  not ice  of  mot ion  in  the  appl icat ion  uploaded  on

CaseLines at page 08-2.  

[9] The  respondent  a l lege  that  the  appl icant  d id  not

jus t i fy  the  shor t  not ice  g iven  to  i t  to  de l iver  answer ing

papers,  that  the  appl icat ion  was  not  urgent  and  that  the

respondent  was the reg is tered owner of  the d isputed area of

land.   As  a  resul t ,  the  respondent  contended  that  g iven  i t

was  the  regis tered  owner  of  the  d isputed  area  of  land  and

that  the  wal l  in  fact  s tood  on  i ts  reg is tered  p iece  of

immovable  proper ty ,  the  respondent  was  wel l  wi th in  i ts

r ights  to  demolish  and  move  the  wal l  f rom  where  i t  s tood

his tor ica l ly pr ior  to  27 February 2024.  

[10] As  to  the  urgency  of  the  appl icat ion,  the  fact  that  the

respondent  cont inued  to  take  steps  in  respect  o f  the

common  boundary  wal l  such  that  the  disputed  area  of  land

10

20



023727/2024-ng 7 JUDGMENT
22-03-2024

had  been  moved  effect ive ly  to  fa l l  wi th in  the  respondent 's

immovable  property  as  and  when  the  appl icat ion  came

before  me,  just i f ied  the  appl icant  approaching  th is  court

urgent ly.   

[11] Accord ingly ,  the  respondent  a l leged  in  respect  o f  the

substant ive  mer i ts  of  the  appl icat ion  that  i ts  act ions  were

lawfu l  and  there  had  not  been  any  unlawfu l  inter ference  by

the  respondent  wi th  any  r ights  of  the  appl icants.

According ly ,  the  respondent  sought  that  the  appl icat ion  be

dismissed wi th  costs.   

[12] In  order  for  the  appl icant  to  f ind  success  in  the

appl icat ion,  i t  had  to  show  peacefu l  and  undisturbed

possession  of  the  d isputed area of  land  and  i ts  share  of  the

wal l  between  the  appl icant  and  the  respondent 's  respect ive

immovable  proper t ies .   Fur thermore,  that  the  respondent

unlawfu l ly  depr ived the appl icant of  that  possess ion.   See in

this  regard  Nino  Bonino  versus  De  Lange  1906  (T)S  120  at

122.  

[13] The  mer i ts  or  o therwise  of  the  appl icant 's  possession

and  the  respondents '  r ight  to  dispossess  the  appl icant,  i f

any,  are  not  …[ind ist inc t  46:06]  in  spol ia t ion  proceedings.

No  person  may  take  the  law  into  his  or  her  own  hands  and

dispossess  another  wi thout  the  author isat ion  of  a  court

order .   A  court  tasked  wi th  determining  spol ia t ion  wi l l  not

inqui re  in to  the  meri ts  o f  the  d ispute  but  wi l l  grant  an  order
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restor ing  possession  to  the  party  in  peacefu l  possession

pr ior  to  the  dispossess ion once the requi rements are proven

and wi thout  inquir ing into the mer i ts  of  the dispute.   

[14] The  respondent  d id  not  d ispute  that  i t  took  s teps  to

move the wal l  f rom i ts  establ ished h is tor ica l  posi t ion pr ior  to

27 February 2024.  The appl icant a l leged that  subsequent  to

the  respondent  be ing not i f ied of  these proceedings i t  hasten

i ts  move  of  the  wal l  so  as  and  when  the  appl icat ion  came

before  me  the  appl icant  had  lost  possess ion  of  the  d isputed

area  of  land  as  a  resul t  of  the  respondent 's  reposi t ioning  of

the  wal l .   For  that  reason,  the  appl icant  found  i tsel f  obl iged

to  seek  the  amendment  to  the  not ice  of  mot ion  in  that  the

not ice  of  mot ion  as  i t  or ig inal ly  ex is ted  does  not  f i t  the

exist ing  factual  matr ix  o f  the  appl icat ion at  the  t ime  that  the

appl icat ion  was  argued before me.    In  the  ci rcumstances,  i t

is  appropr ia te  for  me  to  grant  the  appl icat ion  for  the

amendment  to  the not ice of  mot ion  in  the event  that  I  f ind in

favour of  the appl icant .   

[15] The  respondent 's  oppos it ion  to  the  appl icat ion  was

that  i ts  conduct  in  moving  the  wal l  was  lawful  as  the  wal l  in

fact  s tood  on  the  respondent 's  proper ty .   According ly ,  the

respondent 's  a l leged  inter ference  with  the  appl icant 's

a l leged  possession  of  i ts  share  of  the  wal l  and  the  disputed

area of land was not unlawfu l .  

[16]  The  respondent  a l leged in  i ts  heads  of  argument  that
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the disputed area of  land was si tuated on the proper ty o f  the

respondent  accept ing  for  the  purposes  of  th is  judgment  that

that  is  in  fact  correct,  the  mandament  van  spol ie ,  however

serves  to  protect  the  factua l  posi t ion  as  i t  existed

immediate ly  pr ior  to  the  respondent 's  d ispossession  of  the

appl icant 's possession of  the common boundary wal l  and the

disputed  area  of  land  pr ior  to  the  respondent 's

d ispossession of  the appl icant thereof . 

[17] The appl icant  demonstrated wi th  re ference to  a  ser ies

of  photographs  and  h is tor ica l  correspondence  that  the

disputed  area  of  land  and  the  wal l  were  accepted  by  the

par t ies  h is tor ica l ly  as  being  in  the  possess ion  of  the

appl icant  and  the  appl icant  over  the  years,  had  ut i l ised  and

had access to  the disputed area of  land and the wal l .  

[18] The  appl icant  demonstrated  the  posi t ion  pr ior  to  27

February  2024  as  wel l  as  post  27  February  2024,  wi th

reference  to  a  ser ies  of  photographs  uploaded  on

CaseLines.   The  photographs  (CaseLines  10-22)  by  way  of

example,  ref lected  where  the  wal l  stood  at  the  date  of

hear ing  before  me  and  ref lected  the  open  t rench  where  the

wal l  had  stood  h is tor ica l ly  pr ior  to  the  respondent  mov ing

the wal l .   

[19] A  st ructure  referred  to  by  the  appl icant  as  "storeroom

two"  s tood,  at  the  date  of  the  hear ing  before  me,  on  the

respondent 's  proper ty  pursuant  to  the  re locat ion  of  the  wal l
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from i ts  h is tor ica l  posi t ion  pr ior  to  27  February  2024.    Pr ior

to  the  relocat ion  of  the  wal l ,  storeroom  two  stood  on  what

was considered and accepted to be the appl icant 's proper ty.

[20] The  photograph uploaded at  CaseLines 10-4  ref lec ted

the  suppor t  st ructures  of  a  b i l lboard.    The  wal l  running  le f t

to  r ight  across  the  photograph  was  referred  to  by  the

appl icant  as  internal  wal l  two  running  across  the  width  of

the appl icant 's  proper ty  pr ior  to  27 February 2024.   The wal l

running  down  the  r ight  o f  the  photograph  at  CaseLines  10-4

had  been  reposi t ion  pursuant  to  the  respondent 's  re locat ion

of the wal l .    

[21] The  photograph uploaded at  CaseLines 10-5  ref lec ted

the  posit ion  at  the  t ime  that  the  appl icat ion  was  heard

before me.   The newly  reposi t ioned wal l  stopped against  the

base of  the Samsung Bi l lboard.   The southern boundary wal l

was  vis ib le  in  the  background  of  that  photograph.   The

photograph  uploaded  at  CaseLines  page  10-11  was  taken

the  day  pr ior  to  the  hear ing.   I t  ref lected  the  reposi t ioned

wal l  subsequent  to  27  February  2024  and  that  the

respondent 's s teps in respect of  the wal l  had caused var ious

openings and potent ia l ly prejud ic ing the appl icant 's secur i ty,

as a  resul t  o f  the var ious openings in  the wal l .   The remains

or  t races  of  the  wal l  f rom  i ts  h is tor ica l  posit ion  pr ior  to  27

February 2024 were v is ib le in  var ious of the photographs.  

[22] I t  was  easi ly  apparent  f rom  the  photographs  that  the
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appl icant  was  in  possession  of  the  wal l  as  wel l  as  the

disputed  area  of  land  pr ior  to  the  respondent  moving  the

wal l  and  thereby  dispossessing  the  appl icant  of  the  wal l  as

wel l  as  the  disputed  area  of  land.   The  respondent  had  no

r ight  to  demol ish  and  re locate  the  wal l  f rom  i ts  h is tor ica l

posi t ion  pr ior  to  27  February  2024  and  dispossess  the

appl icant  o f  the  d isputed  area  of  land  in  the  process,

notwi thstanding  the  respondent 's  a l legat ion  that  the  wal l

and  the  d isputed  area  of  land  were  located  on  the

respondent 's proper ty.   

[23] The respondent  d id  not  have a  court  order  author is ing

the  respondent 's  conduct  in  re locat ing  the  wal l  and  nor  did

the  respondent  …[ indis t inct  55:35]  pursuant  to  the

agreement  o f  the  appl icant  to  do  so.    Accord ingly ,  the

respondent 's  conduct  in  re locat ing  the  wal l  was  unlawfu l

and  the  appl icant  proved  before  me  that  i t  was  in  peacefu l

possession  of  i ts  share  of  the  wal l  as  wel l  as  the  d isputed

area  of  land  pr ior  to  the  respondent  re locat ion  the  wal l ,

unlawfu l ly wi th  ef fect f rom 27 February 2024.  

[24] In  the  ci rcumstances  descr ibed  above,  the  appl icant

is  ent i t led  to  the  re l ief  sought  by  i t  in  terms of  the  amended

not ice  of  mot ion.   The  appl icant  is  ent i t led  to  the

interdictory  rel ie f  as  the  respondent 's  under tak ing  extended

only  pending  judgment  o f  the  appl icat ion.    The  appl icant

and  the  respondent 's  counsel  agreed  between  them  dur ing
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the  course  of  the  proceedings  before  me  as  to  the  word ing

of  any order that  is  to be granted in  the event  that  I  found in

favour  o f  the  appl icant  as  I  have  done.   In  the

circumstances, the fo l lowing order is granted:

24.1 The  respondent  ante  omnia  is  order  to  restore

the  appl icant 's  jo in t  possession  of  the  common

boundary  wal l  between  the  par t ies '  respect ive

immovable  propert ies  as  lawful ly  depicted  in

annexure  FA6  to  the  founding  papers  by

restor ing  the  wal l  to  the  locat ion  i t  was  in  pr ior

to 27 February 2024;

24.2 The  respondent  is  order  ante  omnia  to  restore

to  the  appl icant  f ree  and  undisturbed

possession  of  the  d isputed  area  of  land  as

depicted  on  the  diagram  at tached  hereto

marked  NOM1  by  the  let ters  and  f igures

FZE321F  measur ing  1166  square  metres  ( " the

disputed  area  of  land"),  together  wi th  the

storeroom with in  the  aforesaid area  sketched in

f ree  hand  into  the  aforesaid  d iagram  for

ident i f icat ion purposes;

24.3 Pending  f ina l isat ion  of  the  legal  proceedings

foreshadowed  in  the  founding  papers  in  which

the appl icant  wi l l  seek an order  declar ing that  i t

has  acqui red  ownership  of  a  por t ion  of  the
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respondent 's  proper ty  measur ing  1166  square

metres  through  an  acquisi t ive  prescr ip t ion,

together  wi th  anci l lary  re l ie f ,  the  respondent  is

in terd ic ted and restrained from:

24.3.1 demolish ing,  removing  or  re locat ing  the

common  boundary  wal l  between  the

part ies '  adjoin ing  proper t ies  s i tuated

along  Boeing  Road  East ,  Bedfordv iew,

Gauteng;

24.3.2 inter fer ing  with  the  appl icant 's  use  and

possession  of  the  disputed  area  of  land

measuring  1166  square  metres  s i tuated

on  the  appl icant 's  s ide  of  the  common

boundary  wal l  in  which  the  appl icant

contends  had  become  par t  o f  i ts  property

through  a  acquis i t ive  prescr ip t ion  ( " the

disputed  area  of  land"),  as  wel l  as  the

appl icant 's  use  and  possession  of  any

improvements  on  the  d isputed  area  of

land.   

24.3.3 instruct ing  or  permi t t ing  any  of  h is

contrac tors  or  labourers  to  enter  upon

any  part  of  the  appl icant ’s  property

inc luding the d isputed area of land;

24.3.4 cont inuing  any  fur ther  demol i t ion  or
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relocat ion  of  those  parts  o f  the  boundary

wal l  that  have  not  yet  been  demol ished

since  27  February  2024  especial ly  a t  the

point  where  the  common  boundary  wal l

meets internal  wal l  one on the appl icant’s

property  as  depicted  in  annexure  NOM1

hereto;

24.3.5 demolish ing  or  inter fer ing  wi th  any

por t ion  of  the  scaf fo ld ing  or  suppor t

s truc tures  of  the  Samsung  Bi l lboard,

especial ly  in  the  area  around  point  E  in

the  d iagram conta ined in  annexure  NOM1

hereto;

24.3.6 the  appl icant  is  d irected  to  inst i tu te  the

proceedings  contemplated  in  paragraph 3

above wi th in  a  per iod of  30  days f rom the

date  of  th is  order  being  22  March  2024,

fa i l ing  which  the  in ter im in terdic t  in  terms

of prayer 4  wi l l  laps;

24.3.7 the  appl icant  is  d i rected  to  pursue  the

proceedings  contemplated  in  prayer  5.1

to  the  stage  where  the  appl icant  can

apply  for  a  tr ia l  date  wi th in  a  per iod  of

one  year  f rom  the  date  of  the  inst i tut ion

thereof ,  or  wi th in  such longer  per iod  as  a
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court  on  good  cause  may  permit ,  fa i l ing

which  the  in ter im  interdict  in  terms  of

prayer 4  wi l l  laps;

24.3.8 the  respondent  is  order  to  pay  the  costs

of  the  appl icat ion  on  a  scale  as  between

attorney and c l ient.   

I  hand down the judgment .  

…………………………

CRUTCHFIELD,  J

JUDGE OF THE HIGH COURT 

DATE  :   ……………….
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