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Background
[1]	This is an application for the eviction of 220 respondents and others listed in the addendum to this judgment. The application was launched on 23 November 2022. The Applicant local authority (“the Municipality”) seeks to evict the Respondents (“the occupiers”) from property belonging to the Municipality, known as Erf 1431 and 1432 Tembisa Extension 4, and Erf 1431 and 1432 Makhulong (“the property”).
[2]	The Municipality avers that the occupiers occupied the properties after Wright J granted a rule nisi on 28 April 2022. This order was granted after various agencies, on instructions from the Municipality, entered the homes of the occupiers, intimidated them, and asked them to leave their homes without a court order. The rule nisi, to be confirmed on the return date, stated that:
1.1 The respondent (Municipality) is interdicted from evicting from destroying harassing the shacks of the 278 persons listed in annex M01 to the replying affidavit and their dependents.
1.2 the Municipality is interdicted from evicting or harassing the persons referred to in 1.1 above.
[3]	The Municipality ignored this court order, which prompted the occupiers to approach the court again on 6 May 2022 for a contempt of court order, but was granted an order to compel compliance with the initial order instead.
[4]	The Municipality states that this then led to the occupiers constructing their structures while the matter was pending during June / July 2022. They suggest that this rule nisi precluded them from acting against the occupation for three months, leading to large-scale land occupation. 
[5]	The occupiers deny that the occupation only took place after the Wright J order. They refer to a letter from the Municipality’s attorney that asked for a week’s postponement of the urgent application in April 2022, undertaking that they will not demolish the occupiers’ homes until the hearing. In other words, there were already structures on the land that could be demolished.
[6]	The occupiers further state that the structures that were built after the granting of the Wright J order were the re-building of the demolished homes, which is why the report of the Municipality indicates building on the land in the months after the court order. The rebuilding took place as the occupiers could gather money for materials to rebuild their demolished homes. 
[7]	In its founding affidavit, the Municipality reflects on how “Tembisa is becoming a place where people do not respect the rule of law and often take the law into their own hands”. It refers to the Metro Police Department’s Land Invasion Unit, which tries to prevent people from occupying land by erecting structures on vacant and unoccupied land within the municipality. The affidavit states that the “present application is brought by the Municipality as a result of the occupier’s persistent conduct of unlawfulness after several prevented attempts by the Municipality’s Metro Police preventing the invocation of the Immovable Properties”. This includes approaching the court to prevent people from occupying vacant properties and preventing them from constructing structures and demarcating land. The Municipality voices its concern about the orders granted by this court which it regards as permitting the Respondents to occupy the vacant property. The Municipality refers the court to other matters pending before the court “in around the area of Tembisa”. The Municipality attach various court orders to the affidavit.
[8]	The orders of Maier-Frawley J (11 August 2022), Kuny J (13 October 2022), and Dosio J (22 October 2022) relate to other occupiers and other properties in the Tembisa area. Since eviction applications must be decided on a case-by-case basis, taking into account the context of the particular case, those orders are largely irrelevant in considering whether the current eviction would be just and equitable. What is noted, however, is that many of the orders stem from rule nisi applications brought by the occupiers, calling on the municipality to show cause why the Municipality should not be interdicted from interfering with the occupiers’ occupation and construction of their houses, and from demolishing it, without a court order. The therefore called upon the court to prevent illegal eviction.
[9]	The Municipality furthermore seems concerned about the peace in the area and the fact that the area occupied is not suitable for human occupation because of the sewerage line and a high voltage servitude. 
[10]	In its answering affidavit, the occupiers sets out the circumstances that led to the occupation. The deponent of the answering affidavit, Mr Ntsuseng, stated that he has been staying in the area for 40 years. He is unemployed and depends on informal jobs to survive. Due to this situation, he cannot afford to move from his parents’ home and is forced to live in cramped living conditions with the family. He blames this on the state’s failure to create employment and to provide people with access to adequate housing. The system of not having access to land led to him and others occupying the land.
[11]	He also makes allegations of corruption (having to pay for RDP houses) as a reason for some people not having access to these RDP houses, although there is no evidence of such or no criminal case referred to where this was reported. 
[12]	He describes the land they occupied as vacant since he was born and a place of refuge for criminals. The occupiers decided to take matters into their own hands, to clear the land and to occupy it. At the time of the deposing of the affidavit in January 2023, they had been staying there for 10 months. 
[13]	He says they consulted the surrounding community before they occupied the land, and the community agreed, provided that they build a wall to maintain the standards of the area. They claim that community members were supportive as the community was tired of the criminality on the vacant land.
[14]	In their heads of argument, the occupiers mention that there are now more than 300 households comprising more than 1000 people, including women, children, disabled people, and pensioners living on the land. In the answering affidavit, Mr Ntsuseng provides  information about eight households as an example. Due to the high unemployment rates, scarcity of affordable housing and the absence of available residential land, they had no option but to occupy vacant municipal land. 
[15]	The occupiers deny that bringing the eviction application is the only alternative remedy to bring law and stability within Tembisa. They argue that the municipality is obliged to release, develop and allocate vacant land for residential purposes and provide housing to its residents. They refer specifically to the Rapid Land Release Programme developed by the Gauteng Department of Human Settlements.
[16]	In reply, the Municipality states that it, with the assistance of the Gauteng Province, provides services to the residents of Tembisa along with providing a Housing Subsidy for those who apply and qualify. They argue that the occupiers should not benefit or be rewarded for their own wrongdoing (in the context of forcing the Municipality to provide alternative accommodation upon eviction). 
[17]	The Municipality does not provide details on how they aim to fulfil their obligations to progressively realise the right of access to adequate housing of the specific occupiers. Instead, they regard the actions of the occupiers as an attempt to “jump the queue” to get some housing benefits, although the details are scarce, and there is no evidence for this claim.
[18]	As for the obligation to provide alternative accommodation, the Municipality states that they brought the application within six months, which means they are not obligated to provide alternative accommodation. Furthermore, they indicate that providing alternative accommodation would mean the occupiers benefit from their unlawful conduct. The Municipality states that the fact remains that the occupiers took the law into their own hands and that they have not indicated that they applied for a housing subsidy. 
[19]	The Municipality eventually instituted the present application for the eviction of the occupiers listed as respondents. At the time of the hearing, the occupiers have occupied the land for almost two years. The occupiers do not regard their occupation as lawful but regard it as their sole residence. They do not deny that the Municipality is the owner. However, they do argue that an eviction order would not be “just and equitable”, mainly because such an eviction would leave them homeless. 
[20]	On the day of the hearing, counsel for the occupiers argued that the applicable provision is s 6, not s 4. I allowed the parties to submit supplementary heads of argument on this issue. The distinction is important as each section has different requirements, and the assessment of whether the eviction would be just and equitable also depends on who the evictor is.[footnoteRef:2]  [2:  See, for instance, for instance Port Elizabeth Municipality v Various Occupiers [2004] ZACC 7; City of Johannesburg Metropolitan Municipality v Blue Moonlight Properties 39 (Pty) Ltd and Another [2011] ZACC 40; [2011] ZACC 33.] 

Section 26 of the Constitution and the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998
[21]	The Municipality relied heavily on Ndlovu v Ngcobo[footnoteRef:3] to support its application for eviction, advancing the argument that it only needs to prove that it is the owner of the land and that the occupiers are occupying the property unlawfully. This is common cause. [3:  Ndolvu v Ngcobo, Bekker v Jika 4 All SA 384 (SCA) at 17 to 19.] 

[22]	Likewise, the Municipality cite Ridgway v Janse van Rensburg,[footnoteRef:4] where the court states that the occupiers have to place the “relevant circumstances” before the court. In other words, it is not their duty to inform the court what the situation is with the occupiers. [4:  2002 (4) SA 186 (C).] 

[23]	In its heads of argument, it further states that “by refusing eviction orders, the public could lose their confidence in the judiciary, which could lead to some people taking the law into their own hands resulting in unwanted public violence”. For this reason, the court must restore the rule of law. If the occupiers are unhappy with particular government conduct, they must approach the courts and not take the law into their own hands.
[24]	The occupiers disagree. They state that the Municipality must show that it is just and equitable to evict, that justice and equity is impacted by s 6(3) factors, and that the issue of homelessness as alternative accommodation plays an important role. There is simply not enough facts before the court to make an eviction order, they argue.
[25]	From the outset it should be stated that the Municipality’s framing of criminalising unlawful occupation instead of ensuring that evictions occur in a manner consistent with the values of the Constitution is concerning. During Apartheid, under the Prevention of Illegal Squatting Act[footnoteRef:5] the unlawful occupation of land was criminalised, which enabled the issue of unlawful occupation to be resolved quickly by restricting the focus on land ownership and the unlawfulness of the occupation without any reference to considerations of justice, equity, or the bigger context.[footnoteRef:6]  [5:  51 of 1951.]  [6:  See a discussion on the history in Boggenpoel ZT and Mahomedy S "Reflecting on Evictions and Unlawful Occupation of Land in South Africa: Where Do Some Gaps Still Remain?" PER / PELJ 2023 (26) page 6.] 

[26]	It rested on the “normality assumption” that an owner is generally entitled to exclusive possession of their property[footnoteRef:7] and that the onus rested on the unlawful occupier to show their legal basis of occupation. If they could not, they would be evicted. This often meant that people with weak property rights such as the occupiers in this case could be easily evicted and moved, with no regard for their rights or the impact of such eviction on the occupiers and the community. [7:  Chetty v Naidoo 1974 (3) SA 13 (A) at 20A, see Boggenpoel ZT “(Re)Defining the Contours of Ownership: Moving beyond White Picket Fences” (2019) StellLR. 234 page 236.] 

[27]	Likewise, s 3B of the Prevention of Illegal Squatting Act[footnoteRef:8] gave the local authorities the power to summarily demolish any building or structure erected on land without the owner's consent.  [8:  52 of 1951.] 

[28]	S 26(3) of the Constitution was enacted to ensure that we move away from such practices towards humane and dignified treatment of those facing eviction. It states that “[n]o one may be evicted from their home, or have their home demolished, without an order of court made after considering all the relevant circumstances” and that “[n]o legislation may permit arbitrary evictions”. 
[29]	The Prevention of Illegal Eviction from and Unlawful Occupation of Land Act[footnoteRef:9] (“PIE”) was enacted to implement this constitutional provision. It requires that no home or shelter be demolished without a court order, which can only be granted after all relevant circumstances have been considered, and if it is of the opinion of the court that such an eviction be just and equitable. It thus no longer criminalises unlawful occupation, but rather lays down procedural requirements for eviction, and importantly, requires a court to consider if such an eviction would be just and equitable, with reference to factors that must be taken into account.  [9:  19 of 1998.] 

[30]	Section 4 lays down the following requirements when a private person seeks an eviction:
4. Eviction of unlawful occupiers.—
(1) Notwithstanding anything to the contrary contained in any law or the common law, the provisions of this section apply to proceedings by an owner or person in charge of land for the eviction of an unlawful occupier.
(6) If an unlawful occupier has occupied the land in question for less than six months at the time when the proceedings are initiated, a court may grant an order for eviction if it is of the opinion that it is just and equitable to do so, after considering all the relevant circumstances, including the rights and needs of the elderly, children, disabled persons and households headed by women.
(7) If an unlawful occupier has occupied the land in question for more than six months at the time when the proceedings are initiated, a court may grant an order for eviction if it is of the opinion that it is just and equitable to do so, after considering all the relevant circumstances, including, except where the land is sold in a sale of execution pursuant to a mortgage, whether land has been made available or can reasonably be made available by a municipality or other organ of state or another land owner for the relocation of the unlawful occupier, and including the rights and needs of the elderly, children, disabled persons and households headed by women.
(8) If the court is satisfied that all the requirements of this section have been complied with and that no valid defence has been raised by the unlawful occupier, it must grant an order for the eviction of the unlawful occupier, and determine—
(a)	a just and equitable date on which the unlawful occupier must vacate the land under the circumstances; and
(b)	the date on which an eviction order may be carried out if the unlawful occupier has not vacated the land on the date contemplated in paragraph (a).
(9) In determining a just and equitable date contemplated in subsection (8), the court must have regard to all relevant factors, including the period the unlawful occupier and his or her family have resided on the land in question.
(10) The court which orders the eviction of any person in terms of this section may make an order for the demolition and removal of the buildings or structures that were occupied by such person on the land in question.
(11) A court may, at the request of the sheriff, authorise any person to assist the sheriff to carry out an order for eviction, demolition or removal subject to conditions determined by the court: Provided that the sheriff must at all times be present during such eviction, demolition or removal.
(12) Any order for the eviction of an unlawful occupier or for the demolition or removal of buildings or structures in terms of this section is subject to the conditions deemed reasonable by the court, and the court may, on good cause shown, vary any condition for an eviction order.
[31]	Section 6 deals with eviction at the instance of an organ of state, such as the Municipality, and requires 
6. Eviction at instance of organ of state.—(1) An organ of state may institute proceedings for the eviction of an unlawful occupier from land which falls within its area of jurisdiction, except where the unlawful occupier is a mortgagor and the land in question is sold in a sale of execution pursuant to a mortgage, and the court may grant such an order if it is just and equitable to do so, after considering all the relevant circumstances, and if—
(a)	the consent of that organ of state is required for the erection of a building or structure on that land or for the occupation of the land, and the unlawful occupier is occupying a building or structure on that land without such consent having been obtained; or
(b)	it is in the public interest to grant such an order.
(2) For the purposes of this section, “public interest” includes the interest of the health and safety of those occupying the land and the public in general.
(3) In deciding whether it is just and equitable to grant an order for eviction, the court must have regard to—
(a)	the circumstances under which the unlawful occupier occupied the land and erected the building or structure;
(b)	the period the unlawful occupier and his or her family have resided on the land in question; and
(c)	the availability to the unlawful occupier of suitable alternative accommodation or land.
(4) An organ of state contemplated in subsection (1) may, before instituting such proceedings, give not less than 14 days’ written notice to the owner or person in charge of the land to institute proceedings for the eviction of the unlawful occupier.
(5) If an organ of state gives the owner or person in charge of land notice in terms of subsection (4) to institute proceedings for eviction, and the owner or person in charge fails to do so within the period stipulated in the notice, the court may, at the request of the organ of state, order the owner or person in charge of the land to pay the costs of the proceedings contemplated in subsection (1).
 (6) The procedures set out in section 4 apply, with the necessary changes, to any proceedings in terms of subsection (1).
[32]	S 4(7) states that an eviction order may only be granted if it is just and equitable[footnoteRef:10] after the court considered all the relevant factors, including the availability of land for relocation and the rights and needs of the elderly, children, disabled, and women-headed households. When evaluating this issue, the court must decide whether or not eviction is just and equitable for all parties. When it is determined that eviction would be just and equitable, the court moves on to the second investigation. It must then decide what terms should be included in the eviction order and when it would be most reasonable to take effect.[footnoteRef:11] [10:  S 4(7) PIE.]  [11:  City of Johannesburg v Changing Tides 74 (Pty) Ltd [2012] ZASCA 116 para 12.] 

[33]	The court ‘must’ grant an eviction order under s 4(8) if the requirements in s 4 are met (the procedural formalities and the conclusion that the eviction order would be just and equitable) and no good defence is made. Thus, if the procedure is not followed, or if the court comes to the conclusion that the eviction would not be “just and equitable”, there is no obligation on the court to order an eviction.
[34]	PIE features two separate eviction procedures. S 4 addresses evictions by the owner or person in control of a property. S 6 deals with eviction at the request of an organ of state, even if the organ of state does not own the property. In both cases, the occupants must occupy the land unlawfully. In both cases, the eviction must be just and equitable. The approach is identical in both cases.[footnoteRef:12] [12:  S 6(6)] 

[35]	S 6, however, has extra requirements. This is presumably because the state bears the obligation to ensure the realisation of the right of access to adequate housing as set out in s 26(1) and (2) of the Constitution. S 6(1) states that an organ of state can only apply for eviction if consent is required for occupying the property (i.e. if the occupier is occupying the land or building without the consent of the state authority) or if it is in the public interest to grant such an order. S 6(2) qualifies that public interest includes the health and safety of those occupying the land and the public in general. When considering whether the eviction would be just and equitable, the court must take into account three factors listed in s 6(3), namely whether the eviction is just and equitable, namely the circumstance of the occupation, the period of the occupiers’ occupation and the availability of suitable alternative accommodation or land. This links with the requirements in s 26(3) of the Constitution that the court must take into account “all the relevant circumstances”.
[36]	The s 6(3) PIE factors are peremptory but not exhaustive. The factors listed in s 4 may also be considered. Each case has to be considered on its own merits and not based on generalities or vague references to lawlessness and disruption in a specific area. This is also true for the various occupiers on the various pieces of land in Tembisa that the Municipality refers to in their founding affidavit. 
[37]	The Supreme Court of Appeal emphasised two factors that often take centre stage in such an enquiry: the risk of homelessness and the availability of alternative land or accommodation.[footnoteRef:13] It emphasises that “[i]n the case of occupations of public land and evictions at the instance of public bodies, the emphasis has fallen on the constitutional obligations of the arms of government mandated to address the housing needs of the people affected by the eviction, and in particular to address the plight of those who face an emergency situation of homelessness.”  The State, at all levels of government, owes constitutional obligations to persons needing shelter, especially those in emergency situations like eviction-related homelessness.  [13:  City of Johannesburg v Changing Tides 74 (Pty) Ltd [2012] ZASCA 116 para 13.] 

[38]	These obligations arise under s 26 of the Constitution and are unrelated to whether an eviction order is just and equitable. However, there is also not an absolute right to be given accommodation. Thus, the court is to have regard to the availability of alternative accommodation or land, even if there is no unqualified constitutional duty on local authorities to ensure that.  Specifically, in relation to s 6(3)(c) of the PIE, which requires the court to consider the availability of alternative accommodation or land, the Supreme Court of Appeal[footnoteRef:14] has stated that there is no unqualified constitutional duty on local authorities to ensure that no eviction occurs unless alternative accommodation is made available. However, an eviction with no alternative accommodation is far less likely to be just and equitable.  [14:  City of Johannesburg v Changing Tides 74 (Pty) Ltd [2012] ZASCA 116 para 12.] 

[39]	The fact that the occupiers are occupying the land and erecting structures on the land without authorisation, the potential danger of the sewerage and power lines, and the unrest in the area does not mean that the court must grant the order. This triggers the court’s discretion to grant the order,[footnoteRef:15] and a court can only grant an order if it is just and equitable to do so, with regard to the three factors in s 6(3). They will be discussed now. [15:  Port Elizabeth Municipality v Various Occupiers [2004] ZACC 7 par 25.] 

(i)	The circumstance of the occupation
[40]	The Municipality emphasised how the occupiers occupied the land. It argues that the manner in which the land was occupied was against the public order and that similar unlawful activities are occurring in and around Tembisa. This despite the Municipality “at all material times […] implementing the order and the prior judgments”. 
[41]	The Municipality emphasises that the property is unsuitable for human inhabitancy, which is also why it is not earmarked for it. It attaches two documents that indicate that the property is zoned as a public open space, “other natural areas”, which requires environmental impact assessments before it can be utilised for other purposes.
[42]	The Municipality further states that the occupiers have not placed evidence before the court that they would be homeless should they be evicted and that “the Respondents are just people who are aggrieved with the State and they are just taking the law into their own hands”. 
[43]	In their supplementary Heads of Argument, the Municipality referred the court to an application brought before Moorcroft AJ in the urgent court a month before this hearing, dealing with a dispute between some of the occupiers (respondents) themselves.[footnoteRef:16] It deals with allegations that some of the occupiers are trying to evict others from the land. The issue was not decided as the case was dismissed because of non-compliance with the practice directives. I do not regard the issue raised in that matter as relevant to the current matter. No supplementary affidavit was filed to explain its relevance, and it does not deal with the question of whether the eviction of these specific respondents by the Municipality would be just and equitable.  [16:  Mokhatla v Ntsuseng (2022/554) [2024] ZAGPJHC 498.] 

[44]	The Municipality also referred the court to City of Ekurhuleni Metropolitan Municipality v Tshepo Gugu Trading CC,[footnoteRef:17] a case dealing with the erection of a billboard contrary to the by-laws of the Municipality, where the SCA stated that courts should not permit glaring illegality or turn a blind eye to the prescripts of the law and the importance of observing them. The Municipality lastly further referred the court to a recent judgment of Cassim AJ, 31 Koch Street Joubert Park CC v City of Johannesburg[footnoteRef:18] dealing with a dispute regarding electricity. In the judgment, Casism AJ warns that the courts should not encourage illegality in any form – referring to the illegal reconnection of electricity in instances where the City has disconnected electricity.  [17:  [2024] ZASCA 81.]  [18:  016733-2024.] 

[45]	The crux of the argument seems to be that if the court does not grant this eviction, it will be condoning illegal activities, which the court cannot do. 
[46]	Not only are the above cases not applicable to eviction matters, but as will be discussed later, should the court grant an eviction order when it is not just and equitable, it would be breaching its constitutional duty to comply with s 26(3) of the Constitution. 
[47]	Even more so, this line of argument is misplacing the role of the courts in eviction proceedings. The courts are called upon to determine whether an eviction is just and equitable. Once the owner of the land proves that it is the owner, and that the occupiers occupy the land without consent, PIE is activated and the court must determine whether, in the absence of a valid defence, the eviction will be just and equitable. The focus is not on supposed unlawfulness or alleged criminality of the occupation (unlawful occupation is not a crime) – the focus is on whether the eviction takes place within the prescripts of PIE and s 26 of the Constitution.[footnoteRef:19]  [19:  See a discussion in Jeewa TR Unlawfully occupying the bridge to transformation: a case for judicial exploration when evictions are unjust and inequitable (2021) LLM dissertation, UCT, p 33 in this regard.] 

[48]	Occupiers taking the law into their own hands, however, can play a role in the weighting process. Still, it needs to be placed in the historical context of occupiers who have waited 30 years for the state to fulfil its constitutional obligation within its available resources. It does also not absolve the Municipality to comply with the substantive requirements of an eviction.  The link was clarified by the Constitutional Court in Residents of Joe Slovo Community, Western Cape v Thubelisha Homes[footnoteRef:20]  as follows: [20:  [2009] ZACC 16 par 145.] 

[PIE]  is a statute which was passed to give effect to the constitutional commitment that no one may be evicted from their home or have their home demolished without an appropriate intervention by a court of law and no legislation may permit arbitrary evictions. As we well know, this protection against arbitrary eviction is entrenched in our Bill of Rights and lives side by side with a salutary, if not complementary, right to have access to adequate housing. To that end, our Constitution enjoins the state to take reasonable and other legislative measures within its available resources to achieve the progressive realisation of the right of access to adequate housing.
[49]	In Grootboom v Government of the Republic of South Africa[footnoteRef:21] the Constitutional Court warned that the Court’s approach by denying an eviction does not approve the practice of land occupation for coercing a State structure to provide housing on a preferential basis to those who participate in the occupation. This is also true in this case. In this case, however, there is no evidence that the occupiers occupied the land with the intention to jump the housing queue.  [21:  [2000] ZACC 14 par 92.] 

(ii)	The period of the occupiers’ occupation
[50]	At the time of the hearing the occupiers have been staying on the land for two years. Before their occupation, the land was vacant. There are no plans to develop the land, it seems, as it might be unsafe to do so. At the time of the hearing their tenure was still insecure and precarious. There is no information about the community cohesion or the impact that the length of time has on their occupation. It is thus difficult to assess this factor properly.
[51]	The Municipality denies that it has obligations to provide alternative accommodation since (in terms of s 4 of PIE) the occupiers lived on the land for less than six months. However, as discussed above, this places the inquiry under the wrong section. S 6 obliges such a consideration.
(iii)	The availability of suitable alternative accommodation or land
[52]	The general rule is that evictions should not lead to homelessness. This is to be decided on a case-by-case basis, calling on courts to reconcile the competing interests of owners and occupiers, who should not be rendered homeless as a result.
[53]	In City of Johannesburg v Changing Tides 74 (Pty) Ltd[footnoteRef:22] the City argued that the occupiers must place relevant information regarding homelessness before the court. After discussing the onus, the court concluded that it is for the applicant to ensure that the information placed before the court is sufficient that, if left unchallenged, would satisfy the court that it would be just and equitable to grant an eviction order. In some instances, the only relevant facts might be the applicant's ownership and the respondent's unlawfulness, but not always.  The onus is not governed by the common law but by PIE, which requires that the applicant show why evicting the respondents would be just and equitable. It would be in very limited circumstances that the applicant has absolutely no knowledge of the identity of the persons they want to evict and their personal circumstances.  [22:  [2012] ZASCA 116.] 

[54]	The Municipality states in its founding affidavit that the occupiers only invaded the land to sell or rent the properties but attaches no evidence of this. It also does not clarify whether this is true for all the respondents. The occupiers deny this in their answering affidavit. Without proof that the denial is far-fetched or untenable, the court is bound by the respondents’ version.[footnoteRef:23] [23:  Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd [1984] (3) SA 623 (A)] 

[55]	The Municipality also avers that the fact that the occupiers have legal representation “is not a conduct of a Respondent who are not able to go back where they were residing prior to the occupation”. It is difficult to follow this logic. Just because the occupiers could secure legal representation does not mean they will not be homeless if evicted. Getting legal assistance to defend an eviction and the risk of being rendered homeless because of such an eviction can co-exist.
[56]	If it is the Municipality’s case that (all) the occupiers have access to enough funds to rent property elsewhere, it would have to place evidence of that before the court. There is none. This is also the case with their assertion that the occupiers can address their own housing needs. 
[57]	In short, there is no proper report setting out the personal circumstances of each of the occupiers cited, nor regard for the impact the eviction will have on the occupiers and the community.
[58]	The potential homelessness and the availability of alternative accommodation goes hand in hand. The question of alternative accommodation plays a role in both the s4(7) and s 6(3)(c) inquiry. It is not an absolute right or duty, but one of the considerations the court needs to consider in determining whether the eviction would be just and equitable. The occupiers state in their answer that they do not have funds to secure alternative accommodation. They argue that the National Housing Code and Chapter 12 of the Emergency Housing Policy are applicable in this instance.
[59]	While the Municipality makes a general reference to the options available to people seeking access to housing, it is not clear what the Municipality is doing to assist the specific respondents with access to housing. The Municipality states that the alternative accommodation option is only available to people in need, not those who commit the offence of invading land. 
[60]	Other than the references to the public order in the area in general, the municipality did not indicate what the impact will be on them (with relation to this piece of land) should an eviction order not be granted.  This means that in the balancing exercise, there is very scant information to consider regarding the impact on the Municipality of refusing an eviction order.
[61]	Absent a comprehensive report that sets out the circumstances of the occupiers, the court is bound by the respondents’ version. Thus, at least some of the occupiers will be rendered homeless if evicted, and it is not clear if there is alternative accommodation available for them, or why that inquiry is not relevant in this particular instance. This would render the eviction, on the information before me, unjust and inequitable.
(iv)	Meaningful engagement
[62]	When a Municipality is seeking an eviction, a court will be reluctant to grant such an order unless the municipality can show that it has meaningfully engaged with the occupiers to avoid the need for eviction by finding alternatives. In Occupiers of 51 Olivia Road, Berea Township and 197 Main Street Johannesburg v City of Johannesburg[footnoteRef:24] the Constitutional Court made it clear. [24:  [2008] ZACC 1.] 

[18]         And, what is more, section 26(2) mandates that the response of any municipality to potentially homeless people with whom it engages must also be reasonable.  It may in some circumstances be reasonable to make permanent housing available and, in others, to provide no housing at all.  The possibilities between these extremes are almost endless.  It must not be forgotten that the City cannot be expected to make provision for housing beyond the extent to which available resources allow.  As long as the response of the municipality in the engagement process is reasonable, that response complies with section 26(2).  The Constitution therefore obliges every municipality to engage meaningfully with people who would become homeless because it evicts them.  It also follows that, where a municipality is the applicant in eviction proceedings that could result in homelessness, a circumstance that a court must take into account to comply with section 26(3) of the Constitution is whether there has been meaningful engagement.
[63]	The engagement must occur before approaching the Court.[footnoteRef:25] A failure to meaningfully engage prior to asking for an eviction order may result in its refusal.[footnoteRef:26]   [25:  JB para 29]  [26:  Residents of Joe Slovo Community, Western Cape v Thubelisha Homes  2010 (3) SA 454 (CC) and Abahlali Basemjondolo Movement SA v Premier of the Province of Kwazulu-Natal 2010 (2) BCLR 99 (CC); JB Marks Local Municipality v Illegal Trespassers Erf 2148,Promosa,Potchefstroom (M353/2021) [2023] ZANWHC 1.] 

[64]	Recently in City of Cape Town v Various Occupiers,[footnoteRef:27] Bishop AJ listed some elements that should be included when the Municipality (in that case) seeks to evict, namely that the Municipality must advise the occupiers of the repercussions of the eviction, as well as their options if they are evicted, including what the Municipality may and must do to assist them; provide the occupants with the opportunity to express their opinions on these options and propose alternatives; and assess whether it can accommodate the concerns. The parties must act in good faith to find a resolution. This demands a willingness to compromise. It cannot simply be the Municipality's offer to the occupiers to take it or leave it. But it does not require agreement. A municipality may evict even if their offers have been rejected. Meaningful engagement also occurs within the current policy framework and budget rather than resolving larger policy concerns. [27:  [2024] ZAWCHC 173 para 103.] 

[65]	In this case, the Municipality is not sure who lives on the land. They state that they have not cited all the relevant parties that occupy the land, as they simply have no idea who is on the land. It mentions in the founding affidavit that the Municipality attempted to resolve the dispute on 31 October 2022 by asking the occupiers to vacate the property in order to avoid court proceedings, but the occupiers refused. This falls short of “meaningful engagement”. 
[66]	Later, the Municipality again stated that they tried to engage with the occupiers, but there is very little detail as to when this happened, with whom they engaged, what the content of the engagement was, and why it failed. Thus, the Municipality did not attempt to address the issue in a way other than coming to court relying only on their ownership rights and the unlawfulness of the occupation.
[67]	There was no attempt to get information on the occupiers through the attorneys. No effort was made to determine the number of women-headed households, children, elderly and disabled people living there on the land. Nothing showed that the Municipality made an effort to determine the needs of the occupiers. 
Conclusion
[68]	If our Constitution is to be a “transformative Constitution” that is committed to the project of transforming our society, then our property and land law needs to be transformed too, by challenging the traditional view of land law as a hierarchical structure of rights, with ownership at the top, that links with exclusionary remedies of owners. Instead, we must recognise that property law is evolving to regulate overlapping or conflicting interests in property through negotiation or mediation, ultimately advancing constitutional (public) aims.[footnoteRef:28]  [28:  Brand, D. (2024). ‘Setting Our Transformation Sights Too Low’: Land Reform, ‘Expropriation Without Compensation’ and ‘State Custodianship of Land.’ In O. Zenker, C. Walker, & Z.-Z. Boggenpoel (Eds.), Beyond Expropriation Without Compensation: Law, Land Reform and Redistributive Justice in South Africa (pp. 118–140) Cambridge: Cambridge University Press.] 

[69]	The first glimpse of such an approach was already evident in Port Elizabeth Municipality v Various Occupiers,[footnoteRef:29] where the Constitutional Court gave guidance on how to approach evictions from municipal land. The Constitutional approach in such a case recognises the delicate balance between the ownership rights of possession, use and occupation with the right not to be arbitrarily deprived of a home.[footnoteRef:30] The function of the courts, the court states,  [29:  [2004] ZACC 7.]  [30:  Par 23.] 

“is not to establish a hierarchical arrangement between the different interests involved, privileging in an abstract and mechanical way the rights of ownership over the right not to be dispossessed of a home, or vice versa. Rather it is to balance out and reconcile the opposed claims in as just a manner as possible taking account of all the interests involved and the specific factors relevant in each particular case.”
[70]	In other words, the Constitution introduced new rights relating to property not recognised in the common law. S 26(3) specifically introduced a right not to be arbitrarily evicted from one’s home.[footnoteRef:31] And herein lies the problem of the City’s argument: the right to not be arbitrarily evicted is not recognised in private law, but that does not mean that the case should be automatically decided in favour of the landowner according to the logic of private law, as the Municipality seemed to suggest, with the authority that they rely on. This is where the Municipality falls short and why this application must fail. The City’s extensive reliance on Ndlovu v Ngcobo, Bekker v Jika[footnoteRef:32] does not help their case. The Ndlovu case preceded the Port Elizabeth Municipality case, with Port Elizabeth Municipality providing a broader interpretation of s 26(3). Not only does the latter case deal with a local authority evicting (as opposed to Ndlovu, which dealt with private parties), but it is also dicta by the Constitutional Court. In terms of legal precedence, for cases such as these, Port Elizabeth Municipality v Various Occupiers[footnoteRef:33] and the cases that followed and built on it are to be followed.  [31:  Boggenpoel ZT “(Re)Defining the Contours of Ownership: Moving beyond White Picket Fences” (2019) StellLR. 234 page 239.]  [32:  [2002] ZASCA 87.]  [33:  [2004] ZACC 7.] 

[71]	The converse is also true: the fact that the right not to be arbitrarily evicted being a constitutional right, does not mean that the matter should be decided in favour of the respondent occupiers. Rather, both rights are protected, and both should be given effect, but in a way that promotes the spirit, purport and objects of the Bill of Rights.[footnoteRef:34] The balance will fall not based on the right’s origins or doctrinal force, but rather with the view on the constitutional obligation to promote what the Constitution envisions where an owner’s right to their property is neither more nor less important than the right of unlawful occupiers not to be arbitrarily evicted from their home. This logic is also contained in PIE.  [34:  AJ Van der Walt Property and Constitution (2012) page 156.] 

[72]	This is also not a mere procedural right. S 26(3) requires that a court can only make an order “after considering all the relevant circumstances”, and PIE requires a court to only order an eviction if it is “just and equitable” to do so, taking into account various factors such as the duration of the occupation, to consider whether it is an organ of state or a private entity evicting, as well as the relevant personal circumstances of the evictee and their family. This shows an intention to transform the issue into a substantive one that depends on substantive, concrete and contextual issues of justice, and not mere procedural compliance with legislative requirements. It is not purely technical criteria that flow from provisions of land law – there is a tension between the rule of law and the achievement of equality that interact with one another and are complementary and mutually reinforcing.[footnoteRef:35] [35:  Port Elizabeth Municipality v Various Occupiers [2004] ZACC 7 par 35.] 

[73]	If a court has not been afforded the opportunity to consider all the relevant circumstances on whether the eviction will be just and equitable, in other words, substantive issues, and orders an eviction, the eviction will be arbitrary.[footnoteRef:36] [36:  AJ Van der Walt Property and Constitution (2012) 158.] 

[74]	The Municipality argued that should the court not grant the eviction application, it would be seen as if the courts are condoning unlawful conduct, rendering the rule of law useless and making it difficult for the municipality to fulfil its constitutional obligation. This cannot be. The court is obliged to ensure that an application for eviction only succeeds when the procedural and substantive requirements of PIE are complied with.
[75]	This is in line with Residents of Joe Slovo Community, Western Cape v Thubelisha Homes[footnoteRef:37] where Moseneke DCJ stated that where occupiers reside on land owned by the State, different and more stringent considerations may apply since the State has certain obligations in terms of s 26(2) of the Constitution. That means that the State must show that it is acting reasonably in seeking the eviction and that the eviction is just and equitable as contemplated in PIE. The reasonableness of the government’s conduct, which also links with the implementation of its housing development plans, is thus a material factor in determining whether an eviction is just and equitable.[footnoteRef:38] [37:  2010 (3) SA 454 (CC) para 148.]  [38:  Ekurhuleni Metropolitan Municipality and another v Various Occupiers, Eden Park Extension 5 [2014] 1 All SA 386 (SCA) par 13.] 

[76]	In other words, once the occupiers have erected structures that resembles a home, the Municipality must obtain an eviction order using PIE. It cannot send the land invasion unit to the area demolish the structures. These agencies are not courts of law that can determine right there and then whether people should be evicted from their homes or have their homes demolished. This is not in line with s 26(3).
[77]	This is why various court orders were granted to interdict the Municipality from demolishing and evicting people in the area without a court order. This is not an absolute prohibition. Rather, it is a call on the Municipality that should it seek to enforce its ownership rights, it does so within the framework of the Constitution and the legislation promulgated to give effect to the Constitution. In terms of the rule of law principle, the Municipality is also bound to follow the prescripts of the law. 
[78]	This is what the Municipality attempts to do with this application, but it falls short of. The Municipality should know that it cannot simply bring an application for eviction without engaging with the occupiers in good faith in the hope of coming to some solution. It should also know that it has a duty to place enough facts before the court regarding all the occupiers’ including whether they risk homelessness should they be evicted, or at the very least set out clearly what steps they took to get the information, and why it was not possible to get the information. Furthermore, if the Municipality is of the opinion that it does not have a duty to address these issues or provide alternative accommodation, it must state why the Municipality, in this specific circumstance, and with reference to the specific occupiers, do not have such a duty. Only then can the court consider whether, based on all the circumstances of the case, and after weighing up the rights of the occupiers with the rights and duties of the Municipality, granting an order would be just and equitable.
[79]	In the absence of a proper case being made out and without meaningful engagement prior to the instituting of the proceedings, the granting an eviction order in this case, based on the current facts and evidence before the court, will not be just and equitable. 
Order
[bookmark: OLE_LINK1][bookmark: OLE_LINK2][80]	I, therefore, make the following order:
1.	The application is dismissed, with costs.


						____________________________
						wj du Plessis
						Acting Judge of the High Court
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