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LEAVE TO APPEAL: JUDGMENT

Molahlehi J

Is

This is an application by Metro Lifestyle Centre (Pty) Ltd (the first
applicant) and the second applicant Burak Investment (Pty) Ltd (the
second applicant) against my judgment made on 3 August 20 17. The
main finding in terms of that judgment was that the applicants had
failed to make out a case for the existence of the fiduciary duty
between him and the first respondent.

There is a typographical error in paragraph [44] of the judgment which
is corrected as follows: the word "applying" is deleted and replaced by
the way, "replying."

The applicants have raised eight grounds of appeal against the
judgment which is the subject of this application. The main criticism of
the judgment is that the court adopted an incorrect approach in finding
that no fiduciary duty existed between the parties. | deal briefly with
this criticism below. As concerning the rest of the criticism, | do not
deem it necessary to repeat the same in this judgment as that appear

on the record and have been dealt with fully in my judgment. In this



respect | have not been persuaded that another court “would” in terms
of the test set out below arrive at a different conclusion than that

reached by this court regarding those issues.

It is now accepted that the threshold in the test for leave to appeal as
envisaged in s17 (1) of the Superior Court at 10 of 2013. (the Act) is
higher than the previous test which simply required that it be shown
that there are reasonable prospects of success on appeal. The test set
out by the legislature contemplates some level of certainty that another
court "would" reach a different conclusion to that of the judgment which
is the subject of the leave to appeal.

The attack of the judgment about the existence of the fiduciary duty is
that the court adopted an incorrect approach in dealing with that issue.
The essence of the criticism is that the court overlooked the fact that
fiduciary duty may exist even outside the contractual relationship of
agency.

In considering the above criticism account should be taken of what is
stated in the notice df motion in the main application, where it is

amongst other things stated that:



10.

"1. Declaring that the first respondent, as the agent of the first applicant,
misappropriates the first applicant's corporate opportunity of purchasing the
movable property.... Having unlawfully purchased the property... in the
circumstances where the first respondent was negotiating as an agent for

and on behalf of the first applicant."

The above cause of action is supported and referred to in several
occasions in the founding affidavit. In the replying affidavit, the
applicants sought to broaden the cause of action beyond the
contractual relationship of agency. In this respect, they state at

paragraph 5 of the replying affidavit that:
“Whether or not he was an agent... is irrelevant.”

And, at paragraph 63 they state that:

"The applicant's case is not restricted to a contract of agency. The
proper course of action is a breach of fiduciary duty. Agency is but

one of the possible bases upon which such a duty exists." *
However, at paragraph 31 of the replying affidavit they state that:
“| shall demonstrate that Reyhaan acted as an agent..."

It is trite that in motion proceedings, the papers before the court
constitute both pleadings and evidence. It is also trite that an applicant
has to make out his or her case in the founding affidavit. In other
words, the applicant is bound by the case pleaded in the founding

affidavit. A cause of action made out in the replying affidavit is



unsustainable. In the present case, as stated earlier in this judgment
the applicant sought to broaden their cause of action in the replying
affidavit.

11. In any event, in my judgment, the applicant's complaint in these
proceedings is unsustainable when consideration is had to all the facts
and the circumstances of this case. In other words, the facts before
this court did not support the proposition of the existence of a fiduciary
duty between the parties irrespective of whether the broader or narrow
approach is adopted in relation to the issue of fiduciary duty.

12. In light of the above and applying the test of leave to appeal as
articulated above, | find that the applicant has failed to make out a
case for leave to appeal.

13. In my view, the issues raised by the applicants both in their application
for leave to appeal and submissions made during the hearing of this
application are dealt with in my judgment and need no further attention
in this judgment. | stand by the findings made in that judgment. In the
circumstances, | am not persuaded that the applicants have made out
a case for leave to appeal.

Qrder




14. In the premises, Applicant's application for leave to appeal is

dismissed with costs
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