IN THE HIGH COURT OF 3OUTH AFRICA
GAUTENG DIVISBION, PRETORIA

1) REPORTABLE. veanam ! T HCARSE NUMBER 96866115
(2) OF INTEREST TO OTHER JDGES: ¥esnio, | 22|12/
(3) REVISED, ;
In the matter ketween ;
22 { 12| 30/7 |
MAHLOHONOLO FORTUNATE MOROFANE APPLICANT
And

ERGO MINING RESPONDENT

JUBSMENT

INTRQDUCTION

(1]  MrMputing Synek! Makofane ('ihe dagsased”) was employed by the respondent and

he disd on @ June 2018, In terms of & group life pelicy underwritten by Capital Alliance Life
Limited and issued to the respondent 8 death bansfit amounting to R381 701.00 became
payable, This is an application seeking an order confirming that the applicant is entitled to
payment of the death benefit from the Furd 88 & result of the death of her late husband; that her
twe mingr children, Kamegalo Thanks Moragans bern during 2004 and S8echaba Matsarane
Meoropane bern during 2014, were aise entitied (o payment from the Fund and that their benefit



be paid aver to her, Furthermers, that the allocation of 10% benefit amount for the applicant to
be reviewed and sst aside.

[2] The applicant averred that the decgased's benefits payable by the respondent were due
to the deceased's estate, She then approached the respondent to claim the said benefits which
she contended were payable to her as surviving spouse and on behalf of her children. She was
informed by the respondent's that enly 10% of the benefit would be paid to her and the rest
would accrye te the miner dependant's payakie te them on their reaching 18 years of age. The
10% acoording te her was net sufficient fer her and for the maintsnance of the children. A letter
dated 13 August 2015, setting out her nesds weaa addressed to the respondent, in which she
requested that she be paid out 50% of the benefit. The applicant's needs were repeated in the
founding affidavit and these related to issuas for maintenance for herself and her children which
included acgommpdation, te pay fer their adugstion needs and medical expanses.

[3] Mr Ngakane wha was in the empley of the respendent confirmed to her the policy
regarding the 10% payment to the surviving spouse and that the balance would be deposited
inte trust far the children till they reached 18 years of age. She requasted a copy of the policy
decument which was never provided. Furthermore, she contended that it was ‘unreasonable
and illeglcal’ for the benefit to be paid eut enly whan the children had attained the age of
majerity. In response to the respendent's ruls 38 (12) notice the applicant annexed an email
from Mr Ngakane dated 17 August 2018

“The company has its own rules o distribute death benefits (Risk Benefits). We do not
understand as a company that yeur basie needs ars beyend your control. We have in the past distributed
death benefits to all our employees who passed away as stipulated below:

» 10% will be paid te his wife in cash,

» The remaining balance will be pald to FedTrust te set up a trust fund for miner children until
they reach 18 vears and the maney wili then be paid directly into their accounts, but if the
children are still 8t school the money will be kept in the fund,

¥ The guardian will receive monthly payment from the trust and aiso the guardian will have
communication with the trustess.

¥ Ages of the children is also put intp eensidsration by the Pringipal Officer.”



(4] The respendent applied for condenation for the late filing of the answering affidavit and
this was not opposed. The lateness was caussd by the delay in sesking further information in
terms of rule 38(12) from the applicant reiating tha deceased's affairs and a request for the
marriage certificate between the deceased and the applicant. The deceased had not nominated
any beneficiary and there were other miner children of the deceased. The respondent sourced
information of the other beneficiaries from the brother and mother of the decsased and from (i)
records from the maintenance court relating te miner child Ubenam Mayeki born during 2013
and (i) an affidavit by the mether of minar Sabele Kleinboy Manyisa born during 2004. On 28
Qctober 2015 the respondent addressed a memorandum to the underwriter and administrator of
the group life pelicy recemmending the fellowing alloeation:

4.1  R38 170.80 to the applicant representing 10% of the benefit amount;
42 R103 061,18 to Ubenam Mayeki born 2013,

43 R103 081.16 to Sechaba Morgpane barn 2014;

4.4  RE8 TO7.44 to Kamogeio Moropane barn 2004; and

485 RE8 707.44 lo 8abelo Manyisa barn 2004;

The respondent denled that it had net cemmunicated the respondent's policy relating to the
benefit payeuts and copies of annaxure AN11 and AN11(a) being the distribution policy were
annexed. Annexure AN11 is the same latier as communicated to the applicant's attorneys and
gqueted in paragraph 3 above,

[8]  The respondent averred that the applicant did not accept that the other minor children of
the deceased Ubenam and Sabelo were entitled to benefit, that since they had a direct and
substantial interest in the outcoma of these proceedings, this applicetion was fatally defective in
as far as their mothers had not been joined as parties. The relief sought could enly be granted if
the court determined that they were not entitled to recelve a portion of the benefit amount and
that a dispute of fact which gould not be resclved en the papers arose In as far as it concerned
the determinatian whether these minar ghildren were the legitimate children of the deceased,




(6] The respondent averred that the benefit amounis paid on behalf of the applicant's minor
children would be held in truat for their benefit and that it was in their best interests that there
was independent oversight to ensure availability when they reach majority. The applicant had
not explained why it would not be in the interests of the minor children to hold the benefit in
trust, Furthermore, the applicgnt was entitled on an ad hoe basis to access the proceeds held

in trust for their maintenanae,

[7] It was submitted for the respandent that the material disputes of fact present wers not
resolvable on papers and this related to the alleged customary marriage between the

applicant and the deceased. The applicant rasponded to a notice by the respondent in terms of
rule 35(12) and she providad among other decuments, a Lobola Receipt dated 31 August 2013,
a letter from the Traditional Ceuncil and marrisge certificate, The customary marriage was
registered by the Department of Home Affaire after date of death which was on @ June 2015. |
am of the view that the respondent recognized its existence as evidenced by the purported
allocation by respandent to the applicant of a 10% benefit amount and the fact that the
respendent had consulted with the deceased's mother and brother in order to establish who the
minor beneficiaries were. If there was doubt as to existence of a marriage the issue would have
been raised with these individuals. Besides, the applicant had already reported the deceased
estate and was as surviving spouse appeinted exseutrix, 2 Letter of Authority is annexed to the
papers. It is not in the interests of justice to prolong and postpene further finalization of this
matter.

[8] It is submitted that in as far as the applicant seeks the allecation of 10% which was
made in terms of the paliey of the respandent to be reviewed and set aside, that such order
would impact on the aliocation te all the deceased’s miner children and that this necessitated
the joinder of the guardians of the deceased's other minar children, Ubenam and Sabelo. It was
submitted for the applicant that since it had bacome svident that the allocation was in terms of
the respondent’s policy, the prayer to review and set aside the allocation was being abandoned.
The reasan being that the applicant had initially requested a copy of the policy document from
the respondent when Mr Ngakane had communicated this allocation to the applicant and that




this was not provided, The applicant enly gained this knowledge after perusing the policy
document attached ta the answering affidavit, | therefore do not deem it necessary in these
circumstances to order a joinder of the said guardians.

[8]  Section 37C of the Pensien Fund Act 24 of 1986 was incorporated into the policy
document and it was argued for the respondgent that the benefit amount payable to the minor
dependents was administered in terms of clause 7 of the poliey document (sections 37C(1) and
(3) and that this policy was communicatad to the applicant in AN11. Furthermore, that where a
beneficiary was not in a positien toe manage its affairs {like minors), it was appropriate for their
benefit to be deposited into trust until he/she reaches majority.

[10] Itis contended in the Heads of Argument for the applicant that the respondent acted
contrary to its rules and pelicies in refusing te make payment to the applicant being guardian of
the children, more se that the applicant had brought it te the attention of the respendent that she
was not able te fully provide fer the maintenance of the minor ehildren. It was further argued that
the respendent had kreached its palicy and rules in as far as it had failed to engage the process
previded in their policy dacument in as far as it related to the payment made which provided as
follows:

“Dirgatly to the miner This is not advisable baceuse 28 a gensral rule minors are
ingapable of managing their own affaira,

To the minor's guardian: Thig is the default pesitien, whieh arisas from the guardian's legal
duty to manage the child's financial affairs. This should be
resoried to in the ordinary course of events and if it is deviated
fram, the following factors must be considered:

¢ The emount of the benafit,
¢ The ability and gualifications of the guardian to administer the
manies,




« The need to ensure that the benefit will be utilized in such a manner
that it can pravids for the miner until he attains the age of majority.

Rayment to trust; Paymant t & trust may not be sutomatically done without
gonsidering the default mede (payment to the guardian) and other
modes of payment. The cost implications must also be
ganaiderad)”

[11] The applicant had net addressed the abovs in the founding affidavit because as
submitted, the pelicy decument had not been availed (o the applicant despite a request. it only
came te the knowledge of the applicant after the answering affidavit was filed. No replying
affidavit was filed to address this paliey. While it is trite that a replying affidavit may not deviate
from the feunding affidavit, it is my view that this gould have been dealt with on application to file
an further affidavit,

[12] Section 37C(1) provides to whom and how the benefit is payable. The benefit does not
form part of the deceased's estate, The purpose of the section is that the benefit is meant to
cater for @ deceased's dependents and that it has te be equitably distributed among the
identified beneficiaries. The applicant kaving abardoned prayer 3, meant there was no objection
to the allecation of benefits recemmanged by the respondant.

[18] What is clear is that the respendent axecuied its first funetion, whish was its duty to
investigate the existence of all beneficieries, This funstion exists even where there would have
been a nomination of henefisiaries by the degeased. We knaw that in this instance there were
no neminee benefigiaries. It is apparent from the answering affidavit that the applicant was
aware of the other benefigiaries, keing the cther minor children of the deceased. The applicant
has net respendad to the allegation that she did not wish them to benefit at all,

[14] The question now arises whether there I @ duty an the respoendent to have cansulted
with the applicant before payment and dapesiting the benefit inte trust. It is clear that the palicy
degument demands such conauitation and gautions that consideration be given to the
adminigtrative costs invoived in the management of a trust, The emall from Mr Ngakane of the



17 August 2015 seems to suggest that it ie a fargone conclusion that in all similar cases, the
benefit amounts due to mingr children are depesited into a trust, and he did not understand or
was surprised why the applicant sought to intervene an basis that her needs were beyond her
eontral.

[18] While Capital Alliance Life Limited administers the S8cheme of the policy, there is always
a risk attached to the mode of payments whether it be into the trust which manages the
investment on behalf of the minor children or to the guardian, The risk has been seen in trusts
which are nowadays fraught with mismanagement and fraudulent conduct which has resulted in
thousands of people losing their investments in thess trust entities. On the other hand if
payment is made direct to the parent or guardian there is always risk that such monies would be
mismanaged. Whatever the rules of the palicy, there is a need for transparency,; a need for
consultation with beneficiaries or their guardians te do a needs analysis; and an investigation
into the appropriate investment vehiclg in the intergsts of the minor beneficiaries.

[18] The applicant has net jeinad the administratar of the benefit amount, Capital Alliance
Life Limited/ FedTrust te these proceedings and on a general reading of the policy document
there is not much that the respandsnt can de an how the benefit amount is to be administered
after payment. The applicant has alse failed {o shew how she has been prejudiced by the
allocation of the bensfit amount and the paymsnt inte trust, Even if she had succeeded to

show prejudice she has recourse against the trusiees and not the respondent. According to the
respondent the applicant is at liberty to approach the trustees of the fund fo revisit the payment
of her minor children's benefit, in particular an the determination of the amount to be released to
her for their maintenance, It is my view that this application must fail.

[17] In the result the following order is given:

‘The application is dismissed with costs’
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