REPUBLIC OF SOUTH AFRICA

IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA
CASE NUMBER: 84874/15
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In the matter between:

MAHLANGU, MOSES SIBUSISO Applicant
and

FOURIE, JOHAN ANDRE First Respondent
VAN DER SPUY & DE JONGH ATTORNEYS . Second Respondent
DEO SWANEPOEL PROPERTIES Third Respondent
REGISTRAR OF DEEDS, PRETORIA Fourth Respondent
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HATTINGH AJ

FACTUAL BACKGROUND

[1].

[2].

[3].

[4].

Both the applicant and the third respondent failed to file their replying affidavits in
time. Both seeked the court’s indulgence in this regard and there was no
resistance from the first and second respondent. Condonation was therefore

granted.

It is common cause that on the 21% April 2015 the applicant and the first
respondent concluded two written sale agreements for the purchase and sale of

two immovable properties.

The dispute between the parties are in terms of the interpretation of the two sale
agreements and if any tacit term should be incorporated into these two sale

agreements.

The first transaction pertains to the sale of Stand 1091 situated at the corner of
Stonechat Loop Street, Zambesi Country Estate, Montana Gardens, and for ease

of reference hereinafter referred to as “Stand 1091”.



[5].

[6].

[7]

[8].

[9].

the second transaction relates to the sale of Stand 1060, Montana Tuine,

Zambesi Country Estate, Montana Gardens, and for ease of reference referred to

as “Stand 1060”.

These abovementioned sale transactions were executed with the aim to partially
fund the purchase of Stand 1178 Cisticoln Avenue, Zambesi Country Estate and for

ease of reference referred to as “Stand 1178”.

It is further common cause that the transfer of Stand 1060 has been effected and
transferred into the name of the first respondent. The first respondent paid the total
purchase price of R800,000.00 (Eight Hundred Thousand Rand) over to the second
respondent, the transferring attorney, that represented both the applicant and the

first respondent in executing and effecting the abovementioned transfers.

| should pause to state that it was the contention of the applicant that both the
purchase prices of Stand 1060 and Stand 1178 respectively was decreased by
R400,000.00 (Four Hundred Thousand Rand). Reasons advanced were to save on

transfer duties, conveyancing, etc.

These two agreements are pivotal in determining the outcome of this maiter. These
offer to purchase agreements are short and the material terms are contained in

6(six) pages each. These agreements therefore need to be attached to this



judgement only to the extent of the material terms and for ease of reference

referred to as “MSM3” and “MSM4” respectively.

[10]. See below “MSM3”:
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[13].
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It is further common cause that both these agreements were signed by both the

seller and purchaser on the same day.

It is further common cause that the applicant had failed to adhere to the contractual
stipulations of “MSM3”, in that the applicant failed to pay the full deposit of
R500,000.00 (Five Hundred Thousand Rand) relating to the purchase of Stand
1091. The applicant was only able to pay R250,000.00 (Two Hundred and Fifty

Thousand Rand).

The explanation advanced by the applicant for his default in terms of the full deposit
was financial difficulty brought about by unexpected tax issues and more
specifically that he owed the South African Revenue Services an amount of R3,2
Million (Three Million Two Hundred Thousand Rand). These taxes were owed to
the Receiver of Revenue by a company known as MCC Security and Projects CC.
It is further clear from the founding affidavit that the applicant is the sole member of

the abovementioned Close Corporation.

It is further common cause that on the 31 July 2015 the applicant instructed the
second respondent in writing to deduct the amount of R18,711.39 (Eighteen
Thousand Seven Hundred and Eleven Rand and Thirty Nine Cents) from the partial
deposit paid as to their wasted costs, and to pay the estate agent the amount of

R50,000.00 (Fifty Thousand Rand) from such partial deposit as commission. |
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pause to mention that these two amounts are the amounts that the applicant

currently tries to reclaim from the second and third respondents.

It is clear from the agreement, “MSM3”, that the written contractual stipulations are:

16.1. The first respondent is described as the seller and the applicant as the

purchaser.

16.2. ltis declared that the purchaser offers to purchase through DEO Swanepoel

Properties (third respondent) the property described as Stand 1091.

16.3. The purchase price is the amount of R5,300,000.00 (Five Million Three

Hundred Thousand Rand) payable as follows:

16.3.1. R500,000.00 (Five Hundred Thousand Rand) to be deposited

within 7(seven) days after acceptance of the offer; and

16.3.2. R4,800,000.00 (Four Million Eight Hundred Thousand rand) shall

be paid to the seller upon date of registration of the transfer;

16.3.3. The parties agreed under clause 20 as to how the purchase price

would be paid.
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16.4. The two suspensive conditions in clause 2 of the agreement were deleted as

16.5.

16.6.

not applicable. The first suspensive condition relates to the obtaining of bond

finance, and the second suspensive condition relates to the sale of existing

property.

in terms of Clause 19 the parties agreed that the written document
contained the entire agreement between the parties, and that no additions to
or amendments of the agreement would be of any force or effect unless

reduced to writing and signed by or on behalf of the parties.

Under “Clause 20: Other Conditions” the parties inserted the following:

18.6.1. Subject to registration of stand situated at 1060 Waxbill Street,
Zambesi Country Estate (emphasis added)

16.6.2. Subject to registration of property situated at 1178 Cisticoln

Avenue, Zambesi Country Estate.

16.6.3. R500,000.00 (Five Hundred Thousand Rand) deposit will be paid

in at attorneys within 7 (seven) days.

16.6.4. Purchase price will be paid out of the funds of abovementioned

property and balance will be paid in cash. No bond.

4
i
i
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THE NOTICE OF MOTION

[17].

In the notice of motion the applicant seeks for an order in the following terms:

7.4

17.2.

17.3.

17.4.

Declaring the exchange of properties transaction contained in two offers to
purchase, both dated 21 April 2015, entered into by the applicant and the
first respondent in respect of erf 1178 Cisticola Avenue, Zambesi Country
Estate, Montana Gardens, erf 1060 Montana Tuine Ext 46, held under title
deed number T65868/2015 (“Stand 10607) and erf 1091, situated at Corner
Stonechat and Loop Streets, Zambesi Country Estate, Montana Gardens, to

have lapsed. (emphasis added)

Declaring the transfer of Stand 1060 from the name of the applicant into the

name of the first respondent to be void ab initio.

Directing the second respondent to refund the applicant an amount of
R18,711.39 (Eighteen Thousand Seven Hundred and Eleven rand and

Thirty Nine Cents).

Directing the third respondent to refund the applicant an amount of

R50,000.00 (Fifty Thousand Rand).
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THIRD RESPONDENT’S COUNTERCLAIM

[18].

[19].

[20].

[21].

[22].

The applicant on the 21%' April 2015 at Pretoria and acting personally gave a written
mandate to the third respondent to find a purchaser for the applicant’s property

being stand 1178, Zambesi Country Estate, Pretoria, Gauteng.

During July 2015, the third respondent introduced a willing and able purchaser, Mr
& Mrs Hiokwe to the applicant and to the said property. A copy of the written offer to

purchase was signed.

In terms of the written mandate the applicant is liable for estate agent's commission
if he refuses to sign an offer to purchase for the gross price indicated in the said

mandate or any higher amount.

The amount of the offer to purchase was in accordance with the mandate of the
applicant and the applicant failed, refused or neglected to sign the said written offer

to purchase his property and despite demand failed to do so.

The applicant in his founding affidavit clearly states that he is not selling the

property at all.



[23].

[24].

[25].

[26].

[27].
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The third respondent and/or Donovan Brits has complied with all the obligations in
terms of the mandate and has introduced a willing and able buyer to the applicant

for the amount stated in the mandate.

The third respondent and/or Donovan Brits did a “LUCID CLEAR CREDIT” credit
check to establish if the purchasers would be successful to obtain finance in
accordance with their offer to purchase. In accordance with this report the

purchaser qualified 100% for the finance to be obtained by themselves.

It is submitted by the third respondent and/or Donovan Brits that they complied with
all their obligations in terms of the mandate and the applicant is to blame for not
signing the offer to purchase resulting in the applicant being responsible for the

commissions as set out in the said mandate.

It is finally stated that the applicant is indebted to the third respondent in the amount
of R108,000.00 (One Hundred and Eight Thousand Rand) being 3% of the

purchase price of R3,6 Million (Three Million Six Hundred Thousand Rand).

The applicant furthermore now blames the second respondent for his failure to
exercise due care, skill and diligence when dealing with the transaction. He states
further that the second respondent should have protected his rights by making sure

that, in light of the lapsing of the transaction, a new agreement should have been

drafted.
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[28]. On the 29 July 2015 @ 2:06PM Nicola van der Spuy send an email to the

applicant:
“Dear Mr Mahlangu
As telephonically discussed a few minutes ago:

Our firm confirms that you are unable to proceed with the purchase of the

abovementioned property and therefore the deal is being cancelled.

You are in agreement that we can deduct our, wasted costs of R18,711.69

and Deo Swanepoel agents commission to the amount of R50,000.00
Please reply to this email and state if you agree and if | can proceed.

Also please provide me with your banking details so that | can release the

balance to you.”

[29]. On the 31 July 2015 @ 9:12 the applicant send an email to the second
respondent, Mrs Nicola van der Spuy and the subject was: “ERF NO: 1091

Montana Tuine”. The contents of the email are:



[30].

[31].
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“Hi Nicola. as per our telephonic discussion on Wednesday you can
proceed to pay Deo Swanepoel R50,000.00 (Fifty Thousand Rand). This is
a result of an agreement reached between Donovan Brits and myself
Further deduct the R18,000.00 odd for your cost to date as per our

discussion.

The differences or rather the balance including the R1,2 Million of my
stand | will advice as into which account should it be paid not later than

next week Friday.”

It seems that the emails clearly demonstrate that the applicant accepted that
because of his default the transaction was to come to nothing and part of this
acknowledgement is clear from the fact that he agreed that the estate agent and
conveyancer attorney could be defrayed from the said deposit. This stands in stark
contrast to the Notice of Motion where he changed his stance and concluded that
the deposit was a suspensive condition and his inability to pay the same in full had
the result that the contract fell through because of non-compliance with the
suspensive condition. These two positions are juxtaposed and therefore

irreconcilable.

The applicant argued that a dispute had arisen. Firstly that the nature of the
transaction as a result of the fact that neither of the offers to purchase expressly

describes themselves as an exchange of properties and/or single transaction.
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There was also during argument referred to a so-called “linked transaction”.

Secondly that the consequences of the applicant’s failure to raise the full deposit of
R500,000.00 (Five Hundred Thousand rand) led to the transaction not coming into

being.

[32]. The applicant argued further that it is common cause that the first offer to purchase
makes the “registration of Stand 1060 Waxbill Street, Zambesi Country
Estate” a precondition to its own enforcement and deliberately entangles its own

success in the success of the second offer to purchase.

[33]. The applicant further argued that the applicant’s sole reason for selling Stand 1060
was in order to assist his acquisition of Stand 1091. It is further stated that it is
necessary to treat the two offers to purchase as part of a single transaction
because in the end “[9] Sensible meaning is to be preferred to one that leads
to insensible or unbusiness-like results or undermines the apparent purpose

of the document””.

[34]. It was also contended by the applicant that it is entirely absurd to hold the applicant
to such a starkly one sided bargain as the one contended for by all the
respondents. According to the applicant the most convincing piece of evidence in
support of this absurdity is the fact that the applicant still holds on to the

R800,000.00 (Eight Hundred Thousand Rand) purchase price of Stand 1060.

! Natal Joint Minicipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) at [18] and Bothma-Batho
Transport (Edms) Bpk v S Botha & Seun Transport (Edms) Bpk 2014 (2) SA 494 (SCA) at [12].
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[35]. There was also an email from moses.mahlangu@yahoo.com addressed to the first
respondent and dated 3 August 2015. The court is not going to quote the whole

correspondence but only the last and salient portion:

“When encountering this situation | proposed a few solutions to Donovan

which | will restate for your records:

1. If you still want to retain the stand, you are free to do so and the offset
amount of 400k should be reinstated because your property will now
be sold to a different buyer with its original price. | believe your

property will sell as it is a very good property.

2. You be refunded all your expenses to date (money paid for the stand,
your transfer costs and if there are any costs incurred on the stand we
can discuss that between ourselves, | will try and see how can | assist).

All of this will be at my costs.

Once again | will like to apologise for all the inconvenience caused to you

and hope one day we will be able to engage in a successful deal.”

[36]. This can hardly be described as the demeanour of somebody that fell foul to a bad

deal or a deal where he was cheated. His apologetic tone is that of a man that
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made a mistake and that mistake was probably the fact that he could not financially

conclude the transaction.

[37]. The court after perusal of the founding papers could not find a single
correspondence in which the applicant claimed the R800,000.00 (Eight Hundred
Thousand rand) back from the second respondent. It was also the 1* respondent's
contention that the applicant was most welcome to carry on with the transaction
notwithstanding the fact that there was not full compliance with the R500,000.00
(Five Hundred Thousand Rand) deposit requirement. The onus was on the
applicant to request repayment of his R800,000.00 (Eight Hundred Thousand
Rand). If the second respondent then refused to repay the same he could institute
legal proceedings against such attorneys and/or claim such amount back subject of

course to a damages counterclaim etc.

[38]. It is the version of the applicant that the first offer to purchase makes express
reference to the, second offer to purchase, and taking that into account room is
created for importing a tacit term that the two offers to purchase are to be treated as

a single transaction®.

WHAT IS THE NATURE OF THE TRANSACTIONS BETWEEN THE APPLICANT AND

THE FIRST RESPONDENT AS IT RELATES TO THE SALE OF PROPERTY

% pan American Worlds Airways Inc v SA Fire and Accident Insurance Co Ltd 1965 (3) SA 150 (A) at 175 C.
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[41].

[42].
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The transaction was recorded in two offers to purchase which were concluded on
21 April 2015. In terms of the first offer to purchase the first respondent’s property
would be purchased by the applicant (MSM3) and in terms of the second
transaction the applicant would be the seller and the first respondent the purchaser

of Stand 1060 (MSM4).

It is the argument of the applicant that the nature of the agreement, although not
expressly described as such, must be seen as an exchange of properties and/or a
single transaction. Secondly that the consequence of the applicant's failure to pay
the full deposit of R500,000.00 (Five Hundred Thousand rand) had the result that

there was non-compliance with a suspensive condition.

It is further stated in argument by the applicant that the first offer to purchase makes
express reference to the second offer to purchase and therefore room is created for
importing a tacit term that the two offers to purchase are to be treated as a single
transaction. it is furthermore stated by the applicant that it is not disputed that the
applicant’'s sole reason for selling Stand 1060 was in order to assist acquisition of

Stand 1091.

The applicant further submitted that the agreement‘ would lead to an absurdity
because the applicant has not received the R800,000.00 (Eight Hundred Thousand

Rand) from the attorneys in terms of the first offer to purchase and the net effect

thereof would be:
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(a)  the applicant had received nothing of value for having sold Stand 1060;

(b)  the applicant sold Stand 1060 for a loss as it was sold for R400,000.00 (Four

Hundred Thousand Rand) less than its value.

The applicant therefore submitted that the transaction was an exchange of
properties and/or a single transaction, with the sale and registration of each
property being conditional on the successful sale and registration of the other. Only
a single transaction, so it is argued, could lead to the sensible and business-like
result in which the applicant received something of value in exchange for the sale of

Stand 1060.

The applicant argued that it is clear that the transaction was subject to the
successful registration of two properties belonging to the applicant. The success of
these depended on factors outside the applicant's control, such as finding a
suitable buyer for property 1178 Cisticola Avenue, because without money to be
generated from the sale of the abovementioned properties, the applicant would not

be able to purchase Stand 1091 and the first offer to purchase would fail.

The first, second and third respondents, inter alia, deny that:

45.1. The two sale agreements constituted one transaction of exchange;
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45.2. The sale agreement of Stand 1091 was subject to any suspensive

conditions;

45.3. Any fraud was present in the conclusion or execution of the two sale

agreements.

The applicant's bare denial of the factual allegations made by the respondents. It is
further argued by the respondents that under such circumstances the version of the

respondent be accepted.

The first respondent stated that the applicant had attempted to place a simulated
construction on the separate transactions after having being advised by his legal
representatives that this was a possible construction which would possibly entitle

him to the relief sought.

The first respondent denied that both sale transactions constituted one transaction.

The first respondent stated that both sale agreements respectively contain a non-

variation clause and that no variation agreements were entered into.

INTERPRETATION OF THE SALE AGREEMENTS
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[50]. The applicant stated that the sole reason for selling Stand 1060 was in order to

purchase or assist his acquisition of Stand 1091.

[51]. The applicant further submitted that it is necessary to treat the two offers to
purchase as part of a single transaction because in the end “[a] sensible meaning
is to be preferred to one that leads to insensible or unbusiness-like results or
undermines the apparent purpose of the document”. The court was referred to

the matter of Natal Joint Municipal Pension Fund v Endumeni Municipality.

[52]. It was further stated by the applicant that the law in this regard is:

-.

“Since one may assume that the parties to a commercial contract are intent
on concluding a contract which functions efficiently, a term will readily be
imported into a contract if it is necessary to ensure its business efficacy;
conversely, it is unlikely that the parties would have been unanimous on both
the need for and the content of a term, not expressed, when such a term is

not necessary to render the contract fully functional”.”

[53]. The applicant finally raised the issue that in the case of doubt an agreement must
be interpreted against the drafters of the offer to purchase by application of the

principles of contra proferentem and/or quod minimum.

. 2012(4) SA 593 (SCA) at [18] and Bothma-Batho Transport (Edms) Bpk v S Botha & Seun Transport (Edms) Bpk
2014 (2) SA 494 (SCA) t [12].

“ Wilkins v Voges 1994 (3) SA 130 (A) 137.
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[54]. Itis clear in law and specifically the law of contract that the primary consideration
should be the intention of the parties. It was further stated in Hoeksma v

Hoeksma®:

“Exchange differs from sale, historically its precursor and now its
counterpart, in the nature of the reciprocal consideration which is promised
for the res sold or exchanged: with sale the agreed co-ordinate is essentially
the payment of money; with exchange it is the delivery or transfer or another
asset. But just as in sale, the res sold must be an identified or identifiable
asset (cf Clements v Simpson 1971 (3) SA 1 (A) at 7C - G), so too, in
exchange, the commodities exchanged must be capable of proper
identification. If not, the transaction, whatever else it might or might not be,

would not be an exchange.”

and

“In my view, therefor, the oral agreement, for all that it may have involved a
measure of give and take was never intended by the parties to constitute or
to incorporate a contract of exchange. The intention of parties is a relevant
factor in determining the true nature and classification of a contract. (See, for
instance, Zandburg v Van Zyl 1910 AD 302 at 309 and, in relation to the
distinction between sale and exchange where the consideration is partly in

money and party in kind, see Voet 18.1.22 and Mountbatten Investments (Pty)

*1990 (2) SA 893 (A) at 897 A and 897F.
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Ltd v Mahomed 1989 (1) SA 172 (D) at 174 — 8, where the relevant case law is
collected and discussed). The present agreement was conceived, not as an
exchange, but as a compromise — and, not being an exchange, did not have

to comply with the provisions of the Act in order to be valid.”

It was further argued by the first respondent that a written agreement is capable of
ready interpretation, that it is not permissible to attach a different interpretation to
such a written agreement, as being contrary to the parol evidence rule. See in this
regard Premier FS v Firechem FS (Pty)Ltd 2000 (4) SA 413 (SCA) [2000] 3 All

SA 247;[2000] ZASCA 28 at 29:

“But | do not think that the case is to be decided upon the basis of Mr Pillay’s
views. To do so would be to ignore the parol evidence rule in a fundamental
way. It is not for him to tell us what the Board intended, when the Board has
expressed its intentions in words that are capable or ready interpretation.
One must ask oneself what was expressed to be intended when the
acceptance referred to ‘a contract...signed by the province and Firechem’.
This expression must be read together with the statement that: ‘This letter of
the acceptance constitutes a binding contract. ~.." If the contract brought into
being by this acceptance was to bind, then the further contract envisaged
could not be one which contradicted it. What must have been intended was
something additional to the tender contract already concluded, such as one

dealing with the inducements offered by Firechem, for instance building a
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factory in the Free State, or conceivably one dealing with the details of the

tender contract but not so as to contradict it or the provisions of the Act.”

The correct approach to the admissibility or parol evidence is that stated in this
court by Harms DP in KPMG Chartered Accountants (SA) v Securefin Ltd and

Another:

“First, the integration (or parol evidence) rule remains part of our law.
However, It is frequently ignored by practitioners and seldom enforced by
trial courts. If a document was intended to provide a complete memorial of a
jural act, extrinsic evidence may not contradict, add to or modify its meaning
(Johnston v Leal 1980 (3) SA 927 (A) at 943B). Second, interpretation is a
matter of law and not of fact and, accordingly, interpretation is a matter for
the court and not for witnesses (or, as said in common-law jurisprudence, it
is not a jury question: Hodge M Malek (ed) Phipson on Evidence (16) ed 2005)
paras 33 — 64). Third, the rules about admissibility of evidence in this regard
do not depend on the nature of the document, whether statute, contract or
patent (Johnson & Johnson (Pty) Ltd v Kimberly-Clark Corporation and
Kimberly-Clark of South Africa (Pty) Ltd 1985 BP 126 (A) ([1985] SASCA 132
(at www.saflii.org.za)). Fourth, to the extent that evidence may be admissible
to contextualise the document (since context is everything) to establish its
factual matrix or purpose or for purposes of identification,’one must use it as

conservatively as possible’ (Delmas Milling Co Ltd v Du Plessis 1955(3) SA
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447 (A) at 455B — C). The time has arrived for us to accept that there is no
merit in trying to distinguish between background circumstances and
surrounding circumstances. The distinction is artificial and, in addition, both
terms are vague and confusing. Consequently, everything tends to be
admitted. The terms ‘context’ or ‘factual matrix’ oqght to suffice. (See Van der
Westhuizen v Arnold 2002 (6) SA 453 (SCA) ([2002] 4 All SA 331) paras 22 and
23, and Masstores (Pty) Ltd v Murray & Roberts Construction (Pty) Ltd and

Another 2008 (6) SA 654 (SCA) para7).”

[57]. The court believes that the point of departure would always be the parol evidence
or integration rule. It serves an important purpose of ensuring that where the parties
have decided that a contract should be recorded in writing, their decision will be
respected and the written document will be accepted as the sole evidence of the
terms of the contract®. The following was expressed by Corbett JA in Johnston v

Leal”:

“It is clear to me that the aim and effect of this rule is to prevent a party to a
contract which has been integrated into a single and complete written
memorial from seeking to contradict, add to or modify the writing by

reference to extrinsic evidence and in that way to redefine the terms of the

contract....

®The Law of Contract, 4™ Edition, RH Christie, page 218.
71980 (3) SA 927 (A) 943 B.
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To sum up, therefore, the integration rule prevents a party from altering, by
the production of extrinsic evidence, the recorded terms of an integrated

contract in order to rely upon the contract as altered.”

[58]. In Venter v Birchholtz® Jansen JA accepted Wigmore’s description of the rule as
the “integration rule” and his way of looking at it was confirmed by Botha JA in

National Board (Pretoria) (Pty) Ltd v Estate Swanepoel®:

“The rule is well summarised by Wigmore, Evidence, 3° ed Vol 9 sec 2425, as

follows:

‘This process of embodying the terms of a jural act in a single
memorial may be termed the integration of the act, ie its formation
from scattered parts into an integral documentary unit. The practical
consequence of this is that its scattered parts, in their former and
inchoate shape, do not have any jural effect; They are replaced by a
single embodiment of the act. In other word: When a jural act is
embodied in a single memorial, all other utterances of the parties on
that topic are legally immaterial for the purpose of determining what

are the terms of their act’.”

#1972 (1) SA 276 (A) 282.
®1975 (3) SA 16 (A) 26.
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The key to unlock the intention of the parties therefore should be found in the

written word of the agreement.

It is clear from both the agreements as MSM3 and MSM4 that clause 2
SUSPENSIVE CONDITIONS were cancelled by drawing lines through both of them
and inserting N/A which simply means not applicable. The reason for this was to be
found in the fact that both agreements did not require bond finance nor were they
subject to a sale of an existing property. It is further clear from the contracts that no
space was aIIowec-i to write in other suspensive conditions under the heading

suspensive conditions.

The only space allowed to record any additional conditions and/or terms and it can
be accepted suspensive conditions, would be under paragraph 20. OTHER

CONDITIONS.

It is impossible, to find from the text of the agreements, if MSM3 and MSM4 should
be treated as suspensive conditions or not. It is furthermore impossible to gauge
from the text of the agreements if what is described in the heading under “OTHER
CONDITIONS” should be just normal terms of the contract or if they should be

seen as destructive to the agreements if not complied with.

There must be some value to the arguments of the applicant that the mere

reference to the other transaction in the first transaction carry some suggestion that
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the transactions have a common goal. This is found in MSM3 on page 9 of the said
agreement in paragraph 20 OTHER CONDITIONS it is stated:
e Subject to registration of Property situated at 1178 Cisticoln Avenue,

Zambesi Country Estate;

- Subject to registration of stand situated at 1060 Waxbill Street,

Zambesi Country Estate;

- R500 000 deposit will be paid in at attorneys within 7 days...”

[64]. | found value in the matter of Novartis v Maphil'®

para 27: “This court has
consistently held, for many decades, that the interpretive process is one of
ascertaining the intention of the parties — what they meant to achieve. And in
doing that, the court must consider all the circumstances surrounding the
contract to determine what their intention was in concluding it. KPMG, in the
passage cited, explains that parol evidence is inadmissible to modify, vary or
add to the written terms of the agreement, and that it is the role of the court,
and not witnesses, to interpret a document. It adds, importantly, that there is
no real distinction between background circumstances, and surrounding

circumstances, and that a court should always consider the factual matrix in

which the contract is concluded - the context — to determine the parties’

intention.”

**(20229/2014) [2015] ZASCA 111 (3 September 2015)
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and at paragraph [30]:

“Lord Clarke in Rainy Sky in turn referred to a passage in Society of Lloyd’s v
Robinson"" ‘Loyalty to the text of a commercial contract, instrument, or
document read in its contextual setting is the paramount principle of
interpretation. But in the process of interpreting the meaning of the language
of a commercial document the court ought generally to favour a
commercially sensible construction. The reason for this approach is that a
commercial construction is likely to give effect to the intention of the parties.
Words ought therefore to be interpreted in the way in which the reasonable
person would construe them. And the reasonable commercial person can
safely be assumed to be unimpressed with technical interpretations and

undue emphasis on niceties of language’.”

[65]. Also see Murray & Roberts Construction Ltd v Finat Properties (Pty) Ltd'*:
“Business men often record the most important agreements in crude and
summary fashion, modes of expression sufficient and clear to them in the
course of their business may appear to those unfamiliar with the business far
from complete or precise. It is accordingly the duty of the court to construe

such documents fairly and broadly, without being too astute or subtle in

finding defects.”

*![1991] 1 All ER (Comm) at 545, 551.

. [1991] ZASCA 130; 1991 (1) SA 508 {a) at 514 B — F, where Hoexter JA repeated the dictum of Lord Wright in
Hillas & Co Ltd v Arcos Ltd 147 LTR 503 at 514.
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It is found that if the grammatical and ordinary meaning is attached to the term
“other conditions” in MSM3 and MSM4 that such reference in fact should be
construed to be suspensive conditions. That would have meant that the agreement
in fact never came into existence when the applicant failed to pay the deposit. It is
furthermore clear from MSM4 that the purchase price of R800 000 “to be paid in

with attorneys within 7 days and will be non-refundable” might be further

indication that the transactions are linked transactions.

It is common cause that the abovementioned amount of money was earmarked to
be utilized as partial payment of MSM3 and this might be grounds to find some link
between the two agreements MSM3 & MSM4. In other words the applicant sold
Stand 1060 (MSM4) for R800,000.00 (Eight Hundred Thousand Rand) and agreed

to the proceeds being non-refundable and to be utilised as part payment on Stand

1091 (MSM3).

Therefore it cannot be excluded, looking at the context within the contract, that
there were proximity and connectivity between agreements MSM3 and MSM4 and
to give effect to these principles a more proper interpretation of “OTHER

CONDITIONS” would have been to add to them the term suspensive conditions.

Further in using the tools of interpretation to find the true meaning and intention of

the parties we need to analyse the wider context and background evidence. If we'
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do the above we have two agreements signed the same day by the same parties
with the involvement of the same conveyancer and taking into account that the
sales price of the one transaction MSM4 must be utilised as part payment in

transaction MSM3.

We should also not make light of the fact that the applicant, on his version, sold a
property for R800,000.00 (Eight Hundred Thousand Rand) whilst in truth it was
worth R1,200,000.00 (One Million Two Hundred Thousand Rand). The underlying
reason being the fact that both parties in transactions MSM3 and MSM4 decided to
do that to save on transfer duty and other fees. This court does not condone these
activities but are not going to punish only one of the parties. The absurdity is the
fact that the property (Stand 1060) belongs to somebody else and the purchase
price is non-refundable. In other words the applicant is out of pocket to the amount
of the property [Either R1,200,000.00 (One Million Two Hundred Thousand Rand)
or R800,000.00 (Eight Hundred Thousand Rand) in value] and the money of
R800,000.00 (Eight Hundred Thousand Rand) (purchase price for the
abovementioned property). This court does not think for one moment that the

applicant contracted on this basis or that he foresaw this specific outcome.

The court finally deals with the rules and/or techniques of interpretation.

1). Equitable interpretation
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It is trite that the unambiguous wording of a contract must not be departed

from on equitable grounds.™ If however the wording is ambiguous as in this

case in terms of the conditions then the court is allowed to intervene. In

Rand Rietfontein Estate Ltd v Cohn' De Wet JA quoted with approval

_these words from Wessels:

“The court will lean to that interpretation which will put an equitable
construction upon the contract and will not, unless the intention of the
parties is manifest, so construe the contract as to give one of the

parties an unfair or unreasonable advantage over the other.”

[72]. It is important that an agreement must be so interpreted that it does not give one

party an unfair or unreasonable advantage over the other.

[73]. The applicant also argued that the construction contra proferentem benefits him. It
was argued by counsel for the applicant that the agreements were presented to him
by the estate agent (third respondent). It is trite that this rule is not concerned with
ascertaining the common intention of the parties. They, the contra proferentem or
contra stipulatorem, are only to be applied as a last resort, when all methods of

ascertaining the common intention of the parties have failed, in order to cut the

*2 Olivier v National Manganese Mines (Pty) Ltd 1996 (1) SA 669 (T) 672 B - C.
#1937 AD 317330~ 331.
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Gordian knot'®. | think that even if this is to be considered that it would indeed

favour the applicant.
[74]. The court finds:

y The agreements pertaining to the sale of Stands 1060 and 1091 (MSM3 &

MSM4) must be considered as linked transactions.

2. The failure by the applicant to comply with the full deposit in terms of the
transaction relating to Stand 1091 (MSM3) had the effect that there was
non-compliance. The whole agreement was subject to the performance in

terms of the deposit of R500,000.00 (Five Hundred Thousand Rand).

3. It is clear from the wording of the transaction relating to Stand 1060 (MSM4)
that the purchase price of R800,000.00 (Eight Hundred Thousand Rand)
must be a non-refundable deposit that should be utilised as part payment of

stand 1091 (MSM3) and because of this nexus the agreements are linked.

4, It is further found that, because of the non-compliance of the deposit, that
both agreements must be found to be ab initio of no effect and there should
be restitution even though there was full compliance and effect to the sale of

Stand 1060.

** See The law of contract, 4™ Edition, RH Christie, page 255, (1).
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Should this not be done it would lead to dire consequences for the applicant

that could not have been foreseen by the applicant.

The counterclaim by the third respondent in the amount of R108,000.00

(One Hundred and Eight Thousand Rand) must succeed.

The payment of R18,711.39 (Eighteen Thousand Seven Hundred and
Eleven Rand and Thirty Nine Cents) to the second respondent must stand

because such payment was made by the applicant to the second

respondent by agreement.

The payment of R50,000.00 (Fifty Thousand Rand) paid to the third
respondent must also stand because such payment was made by the

applicant to the second respondent by agreement.

The property known as Stand 1060 must be returned to the applicant and
the purchase price of R800,000.00 (Eight Hundred Thousand Rand) plus
interest, held by the second respondent must be returned to the first

respondent.

It is ordered as follows:
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Both sale agreements MSM3 and MSM4 are ab initio cancelled and of no

effect.

The property known as Stand 1060 must be transferred back into the name

of the applicant and the applicant must pay all the costs to effect such

transfer back to him.

The first respondent is ordered to sign all the documentation required in
order to effect the transfer of the property known as stand 1060, Montana
Tuine, Ext 46, situated at Waxbill, Zambesi Country Estate, Pretoria back
into the name of the applicant or should he refuse to sign the necessary
documentation, the Sheriff of the High Court is authorised to sign all
necessary documentation on behalf of the 1% respondent in order to comply

with this court order.

The second respondent must pay the purchase price presently held in his

trust account back to the first respondent including any interest so

accumulated.

The deposit of R250,000.00 (Two Hundred and Fifty Thousand Rand) paid
by the applicant into the trust account of the second respondent must be

dealt with as follows:
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5.1. Payment of R18,711.39 (Eighteen Thousand Seven Hundred and
Eleven Rand and Thirty Nine Cents) to the second respondent,

unless such amount has already been paid;

5.2. Payment of R50,000.00 (Fifty Thousand Rand) and R108,000.00
(One Hundred and Eight Thousand Rand) to the third respondent

unless such amounts has already been paid,;

5.3. The balance must then be paid back to the applicant including any

interest so accumulated.

[76]. All parties to pay their own costs except in terms of the counterclaim by the third

respondent where the applicant must pay the costs of the counterclaim on a party

party scale.
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