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~ AC BASSON, J

[1]

Thrs is an application for leave to appeal agalnst thrs court’s Judgment on the _ |

following grounds: (i)This court erred in decllnlng to. exercsse its discretlon in"
terms of section 133(1)(b) of the Compames Act' (and to grant default -

judgment in favour of the applicant). -(ii) Lis pendens This court should have
found that the business rescue proceedlngs suspended the hqu!datlon and
action proceedings. (iii) The action is not ready to be ad]udlcated

Business rescue: Section _133 of the Companies Act

21

[3]

[4]

Section 133 of the Companies Act reads as follovvs: L

: “(1)Dur1ng busmess rescue proceedmgs no . Iegal proceedmg,_‘mcludlng__'_'"

. enforcement action, agalnst the company, or in relatlon to, any property'

belonging to the company, or Iawfutly in its possessron may be commenced or
proceeded with in any forum, except — ‘ f :
(a)  with the written consent of the practrtloner

(b) wrth the leave of the court and in accordance wrth any terms the court _

' consrders surtable

In bnef it was submitted that this court shou!d have declrned to exercrse its..-

discretion afforded in terms of section-133(1)(b) of the Compames Act, in the
absence of a substantive applrcanon from the respondent and that the court
should have consrdered su:table terms as reqwred by the Satd subsectson

or demerits of the hearing of the tnal as it is of the vnew that the . trial Should /
not have proceeded on 15 November 2016. (I wrll return to thrs aspect herern'

below)

' Act 71 of 2008. '

“The, apphcant decnded not fo’ make any submrssrons m respect of the ments'.f
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[7]

&

-3 ,'r ik

Before deahng wrth the merrts of the apphcat:on for leave fo. appeal rt rs

necessary to bnefly refer to the background facts The actlon was rnstltutedr
in 2012 for the recovery and recoupment of the amount of R 4 873 359 50
Wthh the appllcant denies bemg correct and llable to pay ' ;

On the fi rst trral date dunng 2014 ‘the matter was postponed wrth a costs o
order agalnst the appIICant as a resutt of |ts legal representatrves havmgfgf -
withdrawn on that date. i R SR RO

On the second trial date, during March 2016 the busmess rescue practltroner £
filed @ notlce in terms of section 141(2)(b) of the Companles Act to the effect
that the applicant was no longer in fmancral dlstress This had the effect of -
endlng the busrness rescue The appllcant then alleged that it was not ready.

to proceed to tnal as a result of the fact that no pre-tna!s had taken place o

Once: agam the trial was postponed and the applrcant was ordered to’ pay the
costs ' ‘ |

On the thll'd tnal date belng 15 November 2016 the applrcant submrtted that
the matter could not proceed to tnal as busrness rescuie proceedmgs agamst-‘

- the appllcant had (agam) commenced on 27 October 2016

Business rescue proceedings

[9]

Lk

It is important to point out that, desprte the fact that busrness rescue ‘
proceedmgs had commenced, counsel on behalf of the applicant conveyed to o
the court that the appllcant admrtted tlabrllty and was: prepared to offer an-

| amount in settlement together wrth legal costs which would be pard before' i

31 January 2017 lrrespectrve of whether the applrcatron for busmess rescue‘. :
proceedings would be adjudicated : ‘on 10 January 2017 lt s further-. :
important to point out that the applicant d|d not seek a. postponement of the !
tnal ' o

Counsel on behalf of the respondent sought leave from the court that the tnal_- e '
be fmalrsed on the basis that it would ‘prove & clalm agalnst the company-” o



e :
e und:er business rescue 8 was submltted that the Ieave was not asked on the,
bas:s that any claim that could be proved was to be enforoed agalnst the ! =

company whilst in business rescue

[11] Counsel on behalf of the respondent further conveyed to the court that.his

cllent was hot aware of busmess rescue proceedlngs and that had it been

! aware it woutd have approached the court wrth a substanttve appllcation In,‘. 5

.....

the alternatwe it was subm:tted that rn any event it |s not a procedurat

requrrement that a substantive apptlcatlon for !eave to proceed wrth Iegal i

proceedings (that have already begun) should be brought "The apphcant

however, insisted that the attomeys on behalf of the" respondent were well

aware of the fact that business rescue proceedlngs had been Iaunched In
support thereof the applfcant attached an afﬁdavrt cont" irming thls to the
appllcatlon for leave to appeal S : i :

[12] In essence, it was submitted on behalf of the applicaht,' ‘thrat by ,\rtrtu_e of the A

fact that business rescue had commenced ‘on 27 of October 2016, the
general moratonum which grants companies proteotron agalnst Iegal action’
on, clarms in general came mto Operatron :

113] Sectron 133 of ' the Companres Act does not prescnbe a’ substantrve' :
: apphcatlon as a prerequisite to obtain .the leave of the court to proceed with

legal proceedings, despite the fact that busmess rescue proceedmgs had
-.commenced.  In this regard the court in Safan Thatohmg Lowveld CCv Mrsty
Mountam Tradmg 2 (Pty) Ltdz held as foilows ‘and. | have taken the Ilberty of | _ ‘
quotlng at lenth from the judgment '

“[18] Sectron 133(1 (b) however provrdes that dunng busmess rescue‘
proceedlngs legal proceedrngs against the company may ‘be commenced or.’

proceeded with' with the leave of the court and in accordance wrth any tetms "

the court considers surtabte

22016 (3) SA 209 (GP).
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" '[19] tn Ehas Mechamcos Bu;ldrng & Civil Engrneermg Contractors (Pty) t.td V. fs

‘-'.Stedone Developments (Pty) Ltd and. Others 2015. (4) SA 485 (KZD) it was.
~'found that the moratorium on legat proceedings agalnst a company has the

lresult that leave to institute proceedings must be obtamed by way of separate _

proceedings before the commencement of proceedmgs and not (even) as part !

of relief in the main proceedtngs ; L
i {20)A contrary p05|t|on was taken' in African Bank Corporation of Botswana
| "Ltd v Kariba Furniture Manufacturers (Pty) Ltd. and Others 2013 (5) SA 471
(GNP) ([2013] ZAGPPHC 259). where the reqmsne !eave to commence
'proceedings was granted as part of the reiief clatmed in the mam proceedtngs
[21] Whilst s 133(1) clearly prescnbes substantiat nghts and oonsequences"‘

_ pertaining to the 'general moratorium on legal proceedmgs against Compam e S

in circumstances. like those. of the respondent no procedural requlrements are
iald down regardlng the obtalnlng of the ieave of the court.

o [22] The requurement for the obtammg of the Ieave of the court {for exampie by oLt

'[way of a separate appllcatlon) prior to the . comrhencement of tegal'}.'.-:;j‘- e

‘proceedings against a company whllst busmess rescue proceedmgs are

pending (as found in the Elias Mechamcos matter) is readily understandable :

and accords with the wordlng of the sectlon The Judge in the aforesatd matter
reasoned in this. regard as follows '

“[11] The construction whrch the apphcant seeks to' place on ' s

133( 1)(b) is that the proceedlng may be commenced wrthout the Ieave' S
of the court and that leave.to do S0 may be sought as part of the rehef.*-" 4
in the main application. This ‘is |ncon8|stent w:th the wordmg of the e

sectlon It will also defeat one of'the purposes of the moratorium, which ‘

“is to give the company and the busmess rescue practitloner space and

: t:me to deal with the rescue of the company without having to deal with
7 Ittlgatlon by credltors The practltioner will in. each such
' \-proceedlng have to deai not onfy with the apphcatlon for the court' L

Ieave in terms of s 133( 1)(b) but also thh the mehts of the ctaim o

: because it is all part of one appltcatlon

[23] To my mind, and with respect to the Iearned ;udge the posmon is i

fundamenta!ly different when proceedings have already been commenced and
predate the commencement of the busrness rescue proceedlngs .The same
'«constderatjons appilcab!e to the requn'ement of obtamlng the leave of the court

. pnor to the commencement of 1ega| proceedmgs would often be substanttally R
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.._dufferent from those applrcable to the - requarement of. obtam:ng leave Hol sy

: contlnue with legal ‘proceedings. whlch had already commenced Although

. numerous permutations might arlse an |llustrat|ve example |s the followrng —_ Aotk

say, for instance, a trial had commenced, and after the many mqnths that it

customarily takes to exchange pleadings, make.dlscovery,_ dellver ‘expert-.‘_'_"

_notices, apply for and obtain a trial date and have a ‘matter ,set down have
explred and taken place and say, for example furth‘er the trial is on its third,
fourth or fifth day of evidence, ‘or even if evidence had been concluded and
,‘during argument, a drrector of the defendant company then suddenlyt' ‘

- 'commences' business rescue proceedrngs Although' the substantwe law

|mposed by s 133(1) suspends the legal proceedmgs it would be contrary to.'

the administration of justrce to require the trial to be postponed asa part-heard
matter and to impose on the plalntrffs thereln ‘the oblrgat:on to launch 8y
+ substantlve application (possibly even on a dffferent roll, of the court) to obtain
.Ieave (from the same or a dlfferent judge) to continue with. the trial. Both..‘}

practzcalrtres and the consrderatlons contemplated in the Act clearly suggest :

that the trial court seized with the prevrously commenced legal proceedrngs_ i :

would be in a position to consider the grantrng of. the reqursrte leave to proceed ‘
with the trial or not. This would partrcularly be so where the appl:cant in such i
fresh business rescue proceedrngs would be a party to the action before that :
court. - ‘ '

[24] To. brmg the example oloser to the present appllcatlon say, that the tnal i

referred to m my example was one’ where an appllcatlon for wsndlng-up:_‘ !

launched by one of the directors of the company ‘had been referred tc tnal To:, taiy
read mto the Act that the consequences of the requrrement for leave of the; : ;

court contemplated in s 133(1)(5) were that the trial had to be 'halted"(to use a -
'word used in the Elias Mechamcos judgment) so that the one director can’
- launch a substantwe separate applrcatron to obtarn the leave of the court to
' 'contmue with a pending trial, where a moratorium had been rmposed by his CO-".I e

dlrector srmply by the ftlrng of an appllcatron commencmg busrness rescue ;

proceedings, may not only Iead fo absurdlty, but mlght notionally unduly G

infringe the first-mentioned director's constltutronal raght of access to court
contemplated in s 34 of the Constitution.” '

L [14] ~ lamin agreement with the approach take in the Safari- matter. In the present o

~ matter | am lilgeWi_se of the view that 'it'wouldre'sul_t in an.abs-urdity and u'nduly' St
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mfnnge upon the respondents rlght of access to court to hatt the present

proceedlng to allow the respondent to brmg a separate substantlalv.____‘

‘ apphcatton for leave to contlnue w1th proceedmgs that have already;, gols

commenced. | have also, in excersrng drscretlon takerr into account that the{x' iy

action against the applicant had already been instituted as far. back. as 2812 2

and that the proceedings have already been postponed on two previous -

. occassions. Further | have taken into account that counse| on behaif of the
i : appllcant had admitted Ilabmty and that the applrcant was prepared to offer
an amount in settlement together wrth telgal costs Wthh would be pard before
31 January 2017, irrespective whether the appllcation for busmess rescue
~ proceedings would be adjudrcated on 10 January 201?

-7'[15]’ In Irght of the above | 'am therefore not persuaded that the applrcant has al
: reasonable prospect of success on appeal in respect of thls ground

Lis Pendens : 3 b
[16] = The applicant submitted that the fact that hqurdat:on proceedmgs have been‘ "
instituted by . the respondent (under a dlfferent case number) o .u

11 October 2010, meant that there is a pendlng hs between the' pames and";

- that the tra:l could therefore not have proceeded

[17]  On behalf of the respondent it was submitted ftha_it no'special plea of fis

pendens had been raised in the plead‘ings and the respondent furthermore
submitted that this court is not entitled to ralse the issue of lis pendens mero'
" motu - it has to be pleaded by the defendant See Kerbel v Kerbel S,

; .“Therefore W|th great respect to the Iearned Judge | cannot go atong with the .
suggestlon that the Court has lnherent power or as he puts it, an- fnherent

' discretion, to prevent 'inter alia a multrplrmty of actrons' tt is always open to'. S s
the parties themselves to decide whether the muftlpllclty is desrrable or not and

when they or one of them should take the necessary steps to put an end to' :
: one or other of the actions on the basas of lis alibi pendens then :t is thelr:,_

| 21987 (1) SA 562 (W) at 566G - .



[18]

[19]

[20]

!

; A‘\prerogatwe to apply to Court to do so The Court adjudlcates on that except:on ;
J"‘aiong certaln pnnmpies but based on’ ali the facts whtch the partles (both of

 them) then put before the Coutt The hlstory of the exception of !.'s -alibi
pendens shows that it is exactty that, namely an exceptton hot one that the "
Court mero motu takes. But that is really the effect of saymg in this context that iy

‘the Courts have an inherent discretion to prevent mutttpi[mty of actrons namety “ o
that this exceptio can be taken by the Court mero motu ' |

Furthermore it is trite that, as one of the requusﬂes of a plea oflis pendens 45
the pendmg proceedmgs must be based on the same: cause of action Thus ts‘

not the case in the present proceedmgs The cause of actlon ln an appll-, e

cation for liquidation is not to determine Izabulty as is the case i an action.

: Furthermore the application for thurdatlon could not be proceeded with as
~ there was a dispute regarding the apphcant’s Ilablllty Once !lablttty is esta- ‘,

bhshed (by way of actlon) the appllcatton for hquudat:on may be proceeded._
with. Moreover there ex:sts no Iegal ba3|s in taw or |n fact ‘'why ‘an

application for liquidation cannot pend, whilst awa:tlng the. outcome of an R

action to establish the relevant mdebtedness

In light of the ab0ve | am therefore not persuaded that the appllcant has a
reasonable prospect of success on appeal in respect of this ground |

The action is not ready to be adjudicated

According to the appllcant the respondent did not compiy W|th ItS notlce

dated 4 Juty 2016 to discover important documents which had a direct i

bearing on the merits and the ‘quantum, as well as the determtnatlon of the ..
quantum contalned in the summons which documents woutd have been the: !
subject of cross-examination during a tnat These documents are, accordlng :

to the apphcant important in light of the fraud alleged agalnst the respondent .
in the applicant's plea of defence, wsth .regard to the Ilstlng of _ghostf i

_employees. In this regard it'was submitted that the court ought to have ”

afforded the apphcant the opportumty to issue an apphcat:on to compel the

' respondent to comp!y wrth Rule 35(3), alternatlvely that the court had the: + 5



[21]

[22]

o

inherent power and should have ordered the respondent to comply with the

" rules ‘mero motu in accordance wrth any terms that the court considered ,'

surtable

The respondent denied that it is alleged in the plea that the respondent had '_ g
listed ghost employees in its claims or invoices and pornted out that what rs'
alleged in paragraph 7 of the plea.is that - “The p|atntrtf attempted to mrslead ‘

the defendant by submlttlng fictitious clarms"

The respondent, however, conceded -that it should have replied t,oi_th‘e' notice

in terms of Rule 35(3) but submitted that its failuré to do so; is, in the context”

of the applicant's conduct, of no consequence for the following reasons: (t)z

Despite the applicant's objections regarding t-he -respondent’s fa'iture to

respond to the Rule 35(3) notice, the applrcant had adequate information to

be able to admit liability on record (as it did) and to submit an offer to settle

the claim; (ii) Respondent’s counsel was only mformed on the. mommg of the.

trial of the allegation that the respondent had allegedly loaded ghost

employees on its system.  (iii) The applicant did not avail itself of .an
application to compel compliance with Rule 35(3). - (iv) The appiicant
furthermore also did not avail itself of the opportunity to address the issues

referred to. in the Rule 35(3) notice at the pre-trials. In fact, according to the
respondent the “applicant failed  to attend the pre-'trta't‘ conferenc'es“ :

(v) Despite the fact that the matter was set down for 15 November 201 8, the

applicant at no stage informed the respondent that it was unable to proceed__ it

to trial as a result of the respondent’s failure to comply wrth Rule 35(3).
(vi) The applicant did not seek a poetponement of the trial on the morning of
15 November 2016 but rnerely raised the fact that the -matter could not

proceed as a result of the moratorium afforded to it in terms of sectton 133(1)'
of the Companies Act. (vii) Lastly, when the court, granted Ieave for the -

matter to proceed, the applicant and its legal representatrves merety withdrew '

from the proceedings and wilfully excused themselves without moving for a
postponement or to withdraw as legal representatives of the applicaht.
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[23] In light of the above, | am therefore not persuaded that the ap'piicant has a 3
reasonable prospect of success on appeal in respéct of this grdund.

The application for leave to appeal is dismissed with costs. -
- ACBASSON bl
JUDGE OF THE HIGH COURT
Ap gearances:‘ '
For the applicant: : Adv FAG Swart
Instructed by . :Jan Kriel Attorneys
For the respondent  : Adv F Arnoldi SC

Instructed by - . : Barnard & Patel Ihéqrpo'réted



