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[1] 

. . . . '·' . . . . 
' . . :, ,, 

•' ' 
' 

-? -

., ... 
.. 

• ' II I .. :\ 

.••~ I :, • I .. 
r' o. ," ,• h • , 

• J.. I / ~ • II '••(l 

', .... ··( 

' • • r ' ' ,. 

found fh~t .;ne b'usiness. 're~cue ·proceeding~ -suspende~ the .1iqµj9~tion. and 
: . . , '. . . ' '': 

action·proceedings. (iii) The action is not ready to be adjudicated. ~ ... 
•l f' f I I '1 f ti t',1'"1' ' f ~ • F , .. , J1 

'-~.' ··1. f' (t '~ •• ~ .··~ 

" 

.. 
,; ' 

~ 

, •. ,, 

... I • • Business rescue: Section 133 of the Companies Act 
; . 

. [2] . 

. ' 

[3] 

[4] 

I ' . . . 
Section 1'33 of:t~~ °Co~panie~ Act reads .as foll~~s:' .· ·• ·,, 

~ t •• 

.;" ·• ' i . ' "' ,· \, ~ \. 
"(1) .During business · rescue proceedings, n9 .•. legal proceeding, Jncluding· 

'' • ' '• t J ' y h ~l t, I , • •" 
f ' I , '\J t , ""\, oJ f /'' ,, ~ t ~ •) \ 1 

1

~ ._ , ,, \J'll • 4 ,~ .' /-

• enforcement action, against the ·company, or: · m ·,relatio~, to ;:,any lprope~y 

belonging to the company, or lawfully ih its possession, ~ay be ~omm~ced•or 
' ' I 11 • • t \ •.N', •• I- • ,'• ·, •' .. "' ., f ' 

proceeded with in any forum, except - . . . • ·. . ·· · , . :. ·~. 
' . .. ... 

(a) 

(b) 

with the written consent of the p'ractitioher; ~. 

with the leave of the court.: and i,n accordance with ·any t~rms the court . 
f I ~\ l • o " ' • t .~ • t I\ I·~ I ~I') I ~ • \,' ' ' ' ~'"', flCl,,•~ ... J t 

· · · · considers su1table.1. · · · · ...,1 ~ • .'. • • •• , ... • , • •• ;.· • ."-' ~ , •. ~ ·~'· ~: ••• ;. , 
"' • ... t ~ t 1 ,• t • I ' ~ t ' t 4 : I "• ',( ,·.f .. .. ' '. •" \I I I • I ' • • ~ 

t • • • ! •' • • • "' ·~ • • l., , • " • r ~ t I ..._ 
' • ..: : t( I • " 1' ' t •• •lo,., I • ,-:,: •1 / 4• •'t'l•""e;.•...,I' •; .'/•'' ._ 

• ;. • , l ... • .• • I' l '* ' ' • ... :,. 

In brief it was submitted that this court should have declined to· ·exercise its . fi',,,::, 
• • • '. • ~ • ' •-. • , , • r • • ' I'. 

discretion afforded in terms of section .. 133(1)(b) of the :Eompanies Act, in the • , :/' 
• I • I t 

abs~nce of a substantive applicatic:m from the· respondent and that ttte court ·\~. 
' •j &' • • ' " • .·II "•, I o' f • • :: ,. ' •, ' •" 

shoµld h?ve considered suitable terms a~ required by the said subsection. 
• • •• ' .• I .. I , • \ "j x:·~ ., I • .. 

• ,., ' ' .... ' ', ·\' • • ., ". , .. If, ~· • ,. ,r • l' 
• f • .: • • • .. • • • t ... , ,, .. ' i"",. :..' 

I o t, f • t I /'I, I f l ''I t o I f ;, ,/' • 1 •• ~ I ,._ I r O ' o ,4~. I ' 

Th~_apBli_qan~ d~ci~ec:i not· {p) :n~ke 'any' s~cmi.ssioris,·~~ respect ~f .tne~.rn. ~,rits,, i:) .;,.~:· .. t. 
• 1 • .. • • ' • • • \ • • •• ' ·; .. , ... • ' ' ; • \ • \, \// .... J • 

or demerits of the hearing of the trial as it is· of the view that the trial sbould .. · .1 
·,1· 

! • • t ~ I I If ,r• O , • 

, \, ' ., t• ', 1' • • l '\ 

not have proceeded on 15 November 2016. · (! ·will ret-urn to' this aspect h,er~in ·:; , 
. . . • • ·."'· •\ •. 1' 

belo~). , 1,• ...... :. ' .. r;·. 
(' ... 

. '· • 1•ti , ... 

' 
' t • 1 • ' I 

• ·.. 1)1. "":. '\. 

\ .. , ., "·> "/ :~ ' . 
1 Act 71 of 2008. · wt' j ", •• 

• < • 
ti• 'o / 

"· - ;: 

. . ' 
l~ .. • .. . .. ~· 

J i..•.',.. n •) ' 
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,'· .... •' .. 

,· : ·. 

I ' •. ri', 

·, 
.. "' 

' . 
s .. ~ t (l 

,.~. • ,• ,.· 0' ' \ " 

"'
1

., \ ' 1 .t () ' : ' .. n / 

', h •• 

3 .. • I • I 1 1, (I. 

- . r- . . . . . . ~, . <, • • ,. ~i , • • 
;,,. ,. I~'\. I • , f 

•• 'th'. 1) '.. ·: '· 'ti , • ~. · .,•, ','r' •, , ' ·.1/'\:';1·.~~ ~~.·,. l"I .. ;{: •• ,., .t_, ',/.~:,: ......... ~.t. .,, .••.. ; 
•' • f ' •'1, • 'o • I f o • t, ,1 o ' o ',' ) \ ' ,,, • 1 ~, • " ~ " , .,.,. I JI] ' }.ti; ;! '-: • ' 1\ t jJ:t \I• 

' •• ' • I~ I •• \ • '·.. • ' : .. '(' ... '" t • ., < (• 'I~ .. : • u "( V • ,;:, • • if!· .. I'. "f.6 ', .. 1~··· 
B~fore.:p~au'ng· With' ttte · merits . (if., itie :apph6~t,ioi'i.}<>r' fea9e tb ,·?PPeai' _jt , is .. ::.,: .. J:_. ;. .. :. 

I '1 I t • • I ,1), ' • ,j I 1, I ,._\i ,., ' "(, t '• (J,,Jl•,i,;'- R o,,,,ll 
' I 

O 

'• • ' • ' • 4 0 fl " ~ ~,· 1 ' ' .1~ l' ti. l '1 I ,-. . ~ ' 

nec~ssary to briefly refer' to the back~ro'und' fact~::\ -,~he. adtio.n ·w~s~·in~t1t~fed•' ~ .'. ,i ·~ •. 
0 • O ' \ ' o, ' o ~ 1 

I f o ·~,, I.. t l • 0 f~ 'f,,', ,,' ... I ' ~ f, I 't , 

in 2012 for the recovery and 're~O.l,Jp~enf of, t~e -ar.rjount o(R.'.;4,S73 3.69.5,0 :·~· ' . 
f ' ' I' ' ' I • ;. ,,. f <l!f, ' ' .~ t '. f• ,t .. •, ' •' f;: ~ I , I ' • 

which the applicant denies beii:,g correct ~0.9 tiab!ef t6' pay:.· . ·/ . . . ~ .. ,· · · : ~ ., 
\,;~ • ~ \ h ,,1 • . .. :• .,.; 

~· ' ',,', ,[6] :. .. 
•., • • ' I ·,, : ',,, , • • ',''' ' • ,, ,:',\". , ' ;: :·' (:.\,, ,' I, .• : ... :.' ' ,,'' ~ • .~ \ ,"··.'· ·'. • 

• ' H • • • • • I ,, • •• I, ,/'') ,-\ ' • ··f_ ·' ... .• 

o~ Jhe· .firs~·. trial ·d.at~. d~ri~{:J . ~0.11_,·.~th7'· tB~ttet. wf~ J>o~~P?.P~~ ... wit.n . a ;c.o.~ts :>, -,, ... ~ 
I, 

... " .. . 
•' . .. ' . 

l ' • •'t 

[7] 

.. ·.' •• J ,. 

[8] 

l I ' ..,_,, I I' '1 ·•t, I • ' If.,,\#' ' \ 1. ;, 11 r,fl' "ff\ '(, ' ... ~\ '1 r.,,',t I_) • 

order .against . tne applicant as .a. r~sl!~t.·of, 'it~ leg.al ·ir~pr~.sentati~~~' q~"irig:-, ;.r. .. / . ., .. ,. 
4 ' I • > II \ I\ ' l~ t •. ~ • t t ,l, ' h,.I ,,,, 1 ~I ' fl ~~ I.; I 

·th•d • t· ·h td' t ·~ ·',,\ 1 > Jr,1' ,,) I' ,\,",r,•,~·;'"··;,·',,:, ".,.,i:.., .. ,,,,'tl~. •}\ :"'"' 
w1 .· rawn on'"' a a e. :. -;; .. :, : 

1 
;, \· ••• • •• , .,, ~··. ,; '-i; .>'::,:. ~\\ .:.,, . ; , . t .,/1 • • '"< 

~· • t.., I •. ' '• I I•.·,~ I /",•~: J t. ,;·, t '. •-:1' (l •• ' •, r • a1, '~\ I •' '~~ ..... '"\ f( f \ 

< •,' I ,, : o ,, ' •" ~ ( , •1 I·. ,. ' I ' 

•, ' • • I .t 1 1 

On .the second trial date, -dur:ing March 2016, the bus.iness rescue P,ract1.t1oner0 ... • 

~ t • I ' I;. '. '1 t \ I ('l•J'~',,1 •, ',I'~•::• •.~"• ,' '• '~ ''•• 

fileq a notice, in terms of section 1.4,1 (2)(.b)'. of tt,~ 'Gompa·ries. A(?t ·to ·th'e ~ffect . •· · "": ... 

th~j th$ ap~lic.ant was, no longer i~ .°fin~~~l~I'. dist~~·ss . . This had.t~ ~ffe~t pf ·, . , . 
' • '• • 1 • \ I • ... • I , ,. r ' '\ /"I 1.~ I I'-' • " . I •, • • -.'f;f. '.) ' 

~nding Jne busfne~s r~S.cl)e . . : Th~ :appJic~h·t J~en allege9 .tt,at ·J1 was .not ,reaQy._ , .. :: '-.~; .' _: . ' 
~·• , ,t,' I~ • ,., 1 •~, I • 411 ,', ,' ,

1
.-,•1 : , ,.'.t,•,, \ ', .'• .',:' 1 ft"/• ,,' .... t ,,:· 

1 
·'}',':;.\,' • \~ '. 

1 

to pr<;>ceed to tria1 as a· r~s~!t .9f t~e. fa~t ttiat ,no p(e-;frials·· fia_q. ;taken·· p;tace,1 .. :.,: :. · ._.~. 
,, ,, "' , • t , , .. 1 :. , : : i, , , 1 ,.,, \f' \ r .• ~ -~ • , ', ,., ,, 1 

Once: again the trial was postponed and ,the, applic.ant wa·s order~cfto ·pay the , ",-;_ : . 
( ,, • • · •:',: • I • .. , ' "'• ,· :., r• •t,• 

costs. · · ,.· ··· . ? ... , · · • : .. .' '. . • ··, 
.. " ; .. ' .. ', ."". '•··.· f\ : ' '~• ' .. I ,' I ' ., ,0 '•,' ,l • r! • I I '" 

. . ·: ' : ....... :'' ., ' .. ··• ·, .... ,:~_:," '\, .: ·."··-' .. .-: .... ',\ .. 

o .n th.e· third trfal date, being . 15 Nove'n;,b~r 201.6, · the·.applicant sµbmitted that · · 
l : ' I • ( • '. ~ I t • o ', ) 'f1 'I • ,< '1-ii I f 

th~· "laite~ ~~4ld_ not '.P,~<?~~ed t~ triaf .~~· b.~si:~:.ss' ·~e$CU~ pr~,9e~~)ng~ ~gains(
1 

, .. :.r.: '.~ 
, • • I • • . I I 4 , ,, ' • '; J ' rt ·~ (I,~ , #.) ~ •, 

the ·applicant had (again) commer.iced:on 27' October 20~6,' \ ·,, · ~; .. · · -;:. , ·;, ; 
• I I "• v,,. f"o I ) • • ,, • • ,•. • f ' -., 'W • ' ,' i.,. ~t •, ,~ f:1--:· .,-, j.,.i £ , ~ f,~~ • • ..;'ll.,;f1i •,I.••' 

f. ,. t " ... • • • , ~, • • :~: • ·~"I..·'''· ·' •• • , .. ' .;': •• ~ ,~~ .. •,, ... "' ~-. ·~. ,. 
•. ·

1 
:\:' \ flt,.-.·.• ,," t ~.' • • • ,r·t·h.cc.. .. , ' .• , :·: • ,; :: 'r~~ ~ ~··.l· :, ... \ • 

11 

•,•,' I ," •,, f\ •, '_/~1'f•l.''11"'.'1•~\1•'•,-. o ~ '1\. ),,~I;,',,• t' ,t'' ~ 
Businessrescueproceedings .. • .. ,·,.·._.\· . ' .... ··"·::~:.·.~\· >:~.· . .'./'·:.,•.<<.·,. 
[9] It is 'importaht to point out that, .despite the fact that business· . rescue · · · 

•' ' •' • t ' • i,.'u .., .:· ti °':, . • •, ''\ 
proceeding's hc;td commenced I c6unse,1 or:, behalf of, the" appl.i~abt. conveyed to 

•• lo< •, ., ~ L • ' , ft I "' 1 .. ~ 1, l' It ,l • f 1 t, '• ,' ' • ' 

the c;Purt) hat · ~h~ appli~ant admitt~d _,i19pility. .and· was~. prep~red to offer; a·n 
t , I • .• • I ' '•i t <ti' ,·I . • ', f }, ('t f, ':: \' •. ;•~ 

amount ,in s~ttlen:,~nt 'togeth~~ .. w,ith leg~J. FOSt~;~hi~h -wqu,ld ~~-e paio' before-. ,1~'t ·> ,.: . 
• ', ,,,., • .. • \ .• ••• • t• i.. ,._l' .''~ , ..... ,. ,: ~J , •• 'I• ,,). " '' n,~),<'ti '4'

1 

31 January 2011,· irrespectiv~ ·~f wh~th~'r .the{ applic~!ipn'·t¢r :~u.sine·$~\ r:.ei~ue· ..... ~.(1 
.• 

. ', ' ,, ·~, ', t•'.,,',,•,>'·,';1'.'1,',~ I. t'",t/f', 

proceedings would be adjudicated :·~n · 1 o· January·. 12017. . ... It is· .fi.Jrtber .• y:·: · · .. 
• ' • • • • • • ' ~ f• . .. ),. • •. • 

importar:it to point out th~t the appli,car:1t did. not seeR a .po$~pon~rner,t of the · , ... 
·: ..... trial. · . .'•: '·. -:::·.~ .. ~ .. \ . , .. , .'·r '"'·'".'~ 

., 'i ' •,, ',,' ., ,' .·I•' ', : .... · ': • ,, • '• '' ,'. • :: •,: ,,::.: •, : . .';,;,',/.'':'.\ • : : \,,:, .... •/. /,:',l' 'I ' .. ·~ • I: ,' 
', ,., ,/, •' 'I t ,,\ ,' 

1 
'I • t I)• • .'',,:' • ~ f ,•, 1 f'-r, .,,,,,, 1\ ,,•, ' ~:,, 

1 
~'I'\ ,~*J 

o It t • ,I /' • t l • • f} ,• ,' • ' \ ' • ' \'J. .. • /"i • • • 'I ! f 1, 't •I ,f ~ ti(, ,'j \', •,, ,•• ,•• r 

[10],.' Counsel on behalf of ,the .re~pondent sought'Jeave from ~he'oourt thatthe trial .·: ""':.P,·.,~:, i' !' •, t,.. • I '• " / • ~ f • t , ~ • ,• ' I '\ f :) 11,' • • ' • f • lo '• II • ' 1, • \-f ~ ' A ',/' 

" .,. • ·'G. . ,. 1 
••• , , • , " .. ,,~ t' ·~·~"i"·,. 1 

', . . be finalised on.,the basis . t-ha1 '-tt 'Wo'Clld .p~O\(~·. a~ pl~.i~:·:ag,a1hst;;t,h.e 'OQt'11~?hY1: ·~ ·, ·:.~Ir: ' 
1 

' Ir• ', .. " , i \ .:-•1\ I O ' 1 P,: \. I \ J ; • °\ , 1, Jf. ' 
r-'' • ... • "I •, • _, 1• ' \ n •• ~ ·,' • I • i .., ' • l i \ ,/; 

l J ~ I O', :l ,f I ,' ":.• ~ t,:,, JI :·• ~- ', :: ':: I• ' ' ',)\. '\, ,' .•., • 

. ,, ., 
1 

,:• ,.f,, • •' ~ ,t• I o • ': I• 1
1 

• ' • ' '/,'• 
•• ti., • • ' ,, 

• ' ,·' I.I 

' ' 

n • 

., 
I',\ 

, •,. • .. • •• t 
. . 
• .. • t'. 

..... ' 
., .. :· . ' ' 

I• 1 f\ ', " ii 
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[12] 

[13]. 

.. , 

. , 
,, ' 

.. 
"· ... 

•'.,I:•, t r. /. :t, • •;' I /'. •"Q'o ' :• ,\[ I 'f 

' .. , .. · , • .,: •. ',.,i:' ~ •· ; : ' •,,· •.,".r" .t 

... • .. • ··:. ··I • • ••• • ... :-r. :\}}, · ..... 
·. ,i• :.. 4 ~ .... :· .:::: ::.< ', · ·. ... . . • . , ', •' 

ff , ', , ~ < <' I ' I !\ , t o 11 ~ ~ • , : > 

I, ' ', :,~ • ~. f • f': •, I ' 1: ("'.j ' "' 
• •.· l. .. , • 

0 
1, ~' r I <(') ff'~ 1 

,', • 
0 

, ~ • ,' ' • t, •"'I, ' ' :"I ., , 

'I" • ' ,.t " ' ' • ,t t,11 f ,, , O• • ,, •' •',,'i \ ,, ... J ' ,. t 't,J ,,• ,,1 'ti• "I•• ~1i 
under busihess rescue: It-was submitted that the.leave. was not asked on·t.he. ,. ·. .. · 

• 1, o • I • 11 o - • ' • ' 1 f. • ' I, I I , .. l '.it I • I HL, V. •• 
·.: , , "· . .... •. ' . • , .,. . · ... \'•~. , ' ·, .~·'.:,·,. \t"~· it\W·1''4' '" P .. C .. ' ~ ~~-' ,, • 1 { 

basis~ that ary· ·claim that coLlld; be pto've.ct ~a$".~o ,;9e~ :!nfo,reed ··.a,g~lo~t · th'e,> .t:...,; · \.:, 1 

~ i ' 1 • , ) , , .... , ! • ", . · 1t • ; , • ..- 1J , 4 .t9 l', .. . , .;_, I, . , 

company whilst in business rescue~ ,• ·. ", . \ . . ', .. ';., : , .:·.', ·.' .. ~.,.. \~ '.:> ,. : f",1·~}·. '• '!;, 
• 0 I 

O 
.. , ' 'I' ,I t ,•; 1 t ,'"t 1.I .. , .-i\ ,.,, 

0 
l 

I I "' • "'. ~. 4 • ,: I> 'ri " ~J,. . ' , I\.• • • ". ' ii:; ,.· I. i. 

I ;t, l 1 ' 1 , f ,0t: I\ ,· n ~ ' ~· ,' • t 

• ~ •• 'J + • ,., ' ' • ~~, • " ~ • • 

Counsel on behalf of the respondel"lt further ·cqnv~yed to .the, c.oor(th~t .hi~ , . .' . /.'-
• ' J I • 1 I 

O 

'(' ', • , ' t "'),' ~· 1 , ' ( ,! I , 

client was hot · aware of business rescue . .' pr.oceedin'@s.an'd that had it been ';,· ... ; 
' • • 1 • • • • • • • i ,, ., t . ,' ' .., ,t • .... \. ; • ~ •, ' \ ,' • • ~:I, • ' .,': ~ \ l 

· aware,·· it wciuld -hav~.appr~achea .th~(~oiirt ,v;,ith .a. ~·ub.s{a~ti~e'~pp1lt~ti~n .'., Jn, .. '; .• . ._, 
4 • • • - • • - • ' 't t· , \ • ,·• .• , • • ., ,. • • ,. .. , • If;,. ; 1··1 ~\ 'tr) \ . ' .. ~'t 

the .. ~lterna!\~~.·-it was s·ubrni.tt~d '·tti~.t.~ <t,r1 ·~n( .f~¢~t; ·:. it( i.s r.1~t .. 
1
~ -~fo~equ~a! . ~'i{~,·. 

requirement that a substantive appli~tion fo~ leav,~· to 'prcfo~ed.~tY.J1tti·' 1egaJ '."' .. , ,., '' 
' -, , 0 ,f I ' :. fft ,• : 1,l '.'\ ) '!'-· 0:, I .;: .~ 

0 

proceedings (that have already begun), should be·· brought. . T~e applicant, ."· .. :': ... , 

however, insisted that the ··attorney~ on be~~lf of th~':resR9nd_~~"l(~~re ~ell '. :, · .. · .,·.;·.~ 
aware of the, fact.that'business. r~scue·.procee,ding·s f.lati bEi~(:l ,laur\ched . . In ·"'/" 

, • '" t I t 1 , ~ .I, ' , J (l .. 1\, ~ U '~ 

support ',thereof ,\he' ~pglic~nt. attach~~ .. a11:: ~ffid~~it "°p~n~r:riiing t~is,; to·.·t~.e. ·:. ·~t:.:· ·t,:. 
• ' • ·~ • ' , • , < • '• • ' '• "'• ~ , • '"',a•°' '... , "' • · ~~. I ~J· ', 1:,.' 

apphca~1on, for,·leave to apP.~at ·. ,: ~ '" .• --~:,..< . ~ 1' ,-:-. :· ~ . , .. -~.<·.··i ,:·· -. ,, ,. · .. \. ' .. ," ·~ ·· ., 
l • • (', .t t ~,• ,._. I •; )'~ '•'../t ·.~ I ' ~ .. •.,. ..... •''i • 'f:: ... ,.~!J ~· > ~1) ~;.,. • ... ~ ... •\.~·~\,(! i\ 

It~ 
1 

• " 1 ' ti ,,. , n 11 • ·c~ ; ? I 
I 

t (' °'\ , , :). , • ~ ~ 

' l •' ~ ' • ,f I••' • ~ '\1, ,,,·: I ',I• ·~ . ...\ I ~ .' •; r ... ,\ ,j 1l''i :f•j' ]', 

In essence, it w~s submitted on beha.lf of' t~e ~pplicahti _that. ~y .vitt~e of th~ . : .. ·:·:.:··, .. , 
• 9• • . ., • • • .. . ' i 

fact that business rescue had commenced : or:, 27 of'. QotobE}r · 20'1 q, u,~· ,. , , 
ge~er~I moraiorium which gra11ts coi;n~anie~ proie6~io_r, ~ga,i~st ··1eg~I ·action', : ~; 

. , , •, , , , • . " ,I'\ 

on ,e.1.aims 'in.general_; cam~ into OP.~ratib.n . . :-:.:· ·. · . /, : ~. ,· .. 
o • f •, • I 1 ,J .. ~ I t • ~ t r. 4 •, ,I • • .,( 1\, ,1 f 

'> } _. I f J t ' : ,,. ,' ti 1 • I : • (.. ) .. 0 ,'.l;' '·, I \ ~ ; fl, ', ,I 

t• \ ,; I \ ~' ,:, ' •,•'I ' t,:. I • " \'.., ', • • ' ,1 • • ":.' • 'I I,• ' •' i: ,a • ' •' \i. .•· •" I 

Section. 133; . of'1 the Companies ' Acf d.oes not prescribe .'·a ,; sub~tanti've'· · 1: ·:~-~ • 
I ·~ • • I • t • I I •• " •. ; •• • f'\ ... ·, ,, . ' ,' (· ,.''· . . : ? I ¥i A,~ , 

a pp Ii.cation as a prerequisite to . obtain .the \eave ~f tti~ ··courf,t<:)' 'pr62~ed with . . : i • 
' • t ' ' ' • . ' • ,., !· ~ •. • 

legal proceedings, despite t~e · fact ,'that busin.~ss . res·cue , AfO~edings. ~ad ".· ;., :, 
• • , , \. .• f' • .... "' ,, • • r 

comme.n,ced,_ ' In t_his regard the court· ,jn $af~n T_h?tGh';rj?f.,towveld yC :v :~/sty · ·!:. , ·. 1
' ~ 

' , ~ ' I ' t, " ' t t ' . t.l '; 1 ' \ , " • ti II ' •, I 

Mounta{n ·Tradi,:,g '2 (Pty) Lt&,. !Jeld as ,follqws'.·and I b,'ave~ taken ttie liberty of '.. .. 
\ ' o .. I <i, , ~ ' I 'I' I/ I I 

quoting' ,at' lent~ 'fron, t~e j~dgm·eo~: '. • ,, _'.. ', . 'I <, , ·' ',_"', .. ,:•' ''··""· 1,, ' ~ • 

·•··. ),, · · :~·,f\ ··• , · ' ··"·"t":·"". \ .. '•. --~·.~ •.'r',. .. ,t"· ~,.:.!\ .,..I( 
\ T I " t,, J ..... r I. 1 • , ~ ' ' ' ._ 

•• ~\ '• 'I 1'' • • ,f; ,I 
O 

(_II ~ ;.')' 
0
1

1
1 

0 
';-, '1' • 1,1 .. \~(l~ l.",,.i 

" ~ I f ,; , ' ~\ ,'" '•"' j.11 I \Ir\ 
0

t I 
• ,'> , • I• , , : 1 \'"" '1 ~· ' " ... , ' ' . ,1' ' , • • 

"[18] Secti~n 133(1 )(b) ho~eve'r .. ··pro'~i.des· tt;,atJ :d~rin,Q.i'_ b.U~\inesf _:: r~scue; '.: '\:i:h~ , 
.proceeding.s, legal procee~ing~ agai.n~t the cor;n~~ny\~ ay ·q~ 'cq~r;ne

0

~~e9 or .'\'.<:';:: · 

proceed~d with' with the lea~e of the . c~ur.t' i~nd in.a~c~rdance-with·;~ny,~ertr)s. . /:;( ;:t•' . 
; t ' ' I •'• • 1 t o .. I,. ,J / I 'I. 

the ·court con~iders suitable', .. ·. 

./ ~· ' ' .. ' . ' . •'. ~ 

: • t" .i' L ~ I I ,,: A 
• • • r., • ~ '! 

" ',• • "I I • •t ' o T f• •, 

: , • • , ,, .. \ ', ., +• • • ' . • 
> • •. ' • ..~ ·:.{· , •• , 't .. ·· .1•""' .. " .. ''.I, " 

' 2 2016 (3) SA 209 (GP). · · • .• . . . 

. ' . 

I ~ •,.: I ,\ ,, I 

•. . 
If p > 

' .... 

,, . 

.. 
I I .!. J • ,, ~ 

(J"'' ,.,;-. °'. 
• • • •, •'I, • 

• ~ • • I • \: J 
I ' ' 

.... ,. ' 
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' -' . . 

.. ·. 
". ·, .. : <f. \·. 

) 

, .. 

t' 
... t.; '.,{ 

... 
t •; 

y ~ .. 

' . ' 

. ~. ',.,:; 

• ,. .. ·' 

. ' ' ,.• . ,. , . ' ' . 

. . 

. .. ...... •' ... 
'I ' ~ , ~ .. • • • 1 •' 

'~ I 

,. 

; ' • \. • •. :,t • 1• , >) f ,, 
' ' : ••• ': : • ,) r, •• ,·~t· . . ~ .., . . • . " ~ ;• ·; ,. ,.,.' ~· ... ·. \ .,.:,.'.-· ... · ./·>~.~·:.>····'·.··::·!,; /.' . ,, ,, 

- 5 - . 

• • • ? , ••• ..· 

,.~· , • • , • ' r-, , • , • • v~, ,., ' • ~ 

I ' ' t' ·• ' , J ' ~ ' • •) '.• ',:, f\ 1 • 1' 
• t,1'"" '•t• ~ ' It 

~.-{"" ol o' .0 .... ,,.,\ f, lo ~ ' t I I Ito • ' • ,."'• , 

.. ft .,., ' ..... 

\ ., I ; 

• 1 , ,,• ~ ,• 0 •, •f• o I ;., 

t I • (\ i • ~ ; •.• ~ ' . ' I 

.· ·[;I~]' In Elia,~ Mecha_nl~.os Builc,ting & ·'?~!I pn_gin,e·~rt.?g 9~~-ir~ct?f{ (Fjy) Ltd-~· /::1 ;:··: ·; i .. 

':.Stedone Deve/opmimts-°·(Pty) ua ·and: @thers 2015, (4L$A 485·(KZD),ijt ~a;,'.·. •::·.:-- . 
, • ·.• . ··•. .... • ,,.,r:. ~ ,·, r..,t1" ~ ,,: !J, "'ld···"' ·; . ._ ., .·~"' 

. ·\ found that the moratorium or\ legal pr9ceedin.gs '. ;ag~\r;tst'-a .,eqmpany .'h1as the. ,. , ,, ~D. 
. . , .. ~ , ... · . ·, .,, ," '/'',, ( ·~ . ''• ·., ':'; .", •, t". 
result that leave to institute ·procee'dings m,ust be· ,dbt~in.~c;t"t?Y, w.a{of .se~rate ·,:·. ,.' 

proceedings before the comm.enoeme~t ·of proc~·eefn'glS·aM'd.rioi ·<e.)e~);,as.~p·a~-·: :.:~· . .. , .. 
, n ,, I , • t I t ).fl- .., 't • ~,. I' I " ~ l t , r,. . ' \ ~ ,! 11 f> •... ' I ' t' • llj 

of relief in the main proceedings. . ·· -: ··· \, '· · 
1 

,, ~:,· ··: , \ 1 · ' 
I ' ' ' ' f • '"t. . 1:"I I 

. . ' [20] A 9ontrary position 'wa~ taken' i~ ~Afri,can Bahk Corpor<J,tion• of Bots,wana , '.: : . · 
• t < 

1 
• \ ' 1· ' ' 

. ', ·.Lld .. ~ .Karib'a Fµrnit.ure . M~nµfact~rers :(Piy) di and .O(fJ.ers 2013 (.6).' SA 471. .--,: ,r .. ~- • 
• I ' ' • • ' ' •• ' , ,cl , '• • · ,• l< ,. ,. , "-, ... • ~ O 

·,. (.GNP) .t[201.3] ZAGP,PHC· Q59) r. 'where. th~· r~,q~l~ttt~de~v~ :t,o \ ~n:irn.rn~ . \)? ·.,:,;,' 
• f 't •• ' •t I JI~ t ·~ t •' I I I '/".I ,, ,Ill '·., ' ~n ( ; ,.. t, ' . •. 

'!pfOCeedings WaS granted as part·1?f'tt.'lS rel,ief C!aimeq·irj,_tH_~~rt:i~iO,f)(~~eclingS. I :·~·;:! ~ ·~ · ... , 
. , o'. ,. • .. ~; ',\'1"' 'O ~"' k'lf' 1,,"' • ,1"'- -~· ,, • t,• ' 

[21] Whilst s 133(1). clearly .prescribe.s substantiaJ' righi~ .a11d:'e(?,tseq~ence~ · , ' ~·., · ·:, 
• ~ o ' 1 I ·~ l'lf '' / • ~ J '• ; ' ' I'! '• :.. ~., t'; .. i (> t •; 

pertaining to the 'general moratorium on legal ,proceedings' pgainst. companies ~ .. ~ :\ ~ 
' ,, • I ' I 

ir;i circumstances. like those .of the respondent, . no· procedural 'requfrJrr,ents. are ' 
1 ' •. • '-, '.: • t .' • • ' .• : • ~ : ~. ,1'' ,· ' ' 

. laid 9ovv.n r-egarding. the obtaini~g·.o~ the .. lef,e'oOhe, f~Y,rt,\' · ., · · ·· .. :. :·.. . 

. : [2·2J The.· r~q~tr~m~~t for .. tti~ octa.ininQ .9.f to~; l~a~~1qf ,the cpu~ ~fQr}~amp!~.,·~Y .. : ;\:.• .. 1. • •••• 

~ ,• • ' • I I •' \, ' - • • I~ l •, ;. • , \ ~,- 1,., t I' .,._•: ti t ) ,: f, ,f (~ ; I '. '.,II' /,of " ,, r' t,.j ;. i,11 • . f • ·,.'A 

way of a separate a-pphc·a.t,on) ·l:)rior to. tne .. '.cor;nl':t1encement -n.of:, legal ~-~·;,\:~ • , · .. 
• .. • ,1 ! ·• • \ • ... ,, • ! . ,.. . ~ ·•(I' •••• • .... ·,· ':) '•/ • .. •· ;;/ ,.<'. 
' ' ' • • ~ I ,., t • +"1,,\11 ' : .. t:i f'I I t.. o ~ • • .. •) ,"- .. 1 ... -". ;; {' ,, ,t• \. /1• 

proceedings against a· ~on'lpan~;'.wh,lsJ bu~1ness' J~sctfe . pn;>e~d.in9~. ~re .. '· :',.,; .: 
l ; t '• I('! 't \, It /'\-'~ f I Z, 11..,, • ' I • • 

pending· (as found in the Elias Mechanic~s matter}"'is re~aily ~nderstandable . :·' .. /. 
• '°, •, • ' I I 'l I t ,•• \ • tl • ,1 <o • ... ' • '?\ 

and accords with the wording of t6e· se~tion., J"he j~dg~. in.'~fle aforesqid. ·matter • ....... '; ·, 
reasoned in this regard a·s foll~ws:, , . . :: •· :. . ·t·.' ·· ·, ,, ·, · "· :·· . r ', · :, 

1
· • 

t t I /II ,. .: • I ' ,f' ~ 

·: '[1.1]' The construction• which .- fhe apJ:?licarit .. -se,eks .to · place o~ ·s·' t i, • ' • 'i .. , f • I' ,' • \ 

' I ,1 • , ~ l • t •' " I 

1;3~f1~.(b) is tHat ~~.e. p~oce:ed}n.g.'~~¥ ,~e.,~o~-~ .~.~~ea: ~\t~.oi ~ fh~., 17,~~~. ·/\$~·?>-·.--·, 
of th~ court and that leave,,:to; q~, so m~Y:..~~ ~6~!!J,~t.~~ ·P.~1 .of: t~

1
~1:elief(•.' .. })y •· • t,, 

~ • , ·;,~ 1 , ,,, t -~ ~,·· ""', ,.. t,• "" It\ " ,( ', ~ ' 

in the main application. This 1is inconsistent wjt('.f !he .. wor<:l_ing ·of. the , ,, , . · r( . · 
• • > . . . ' • • .. ., 

s~ction. It ~ill also defeat one of'the purpos~~·ohh.e rri'or.at~ri.urn,'wh1ch . : :::',: . 

. . is to give the company and the busines.s··res'cu~ pr~~~itioner sp~ce 'am:i '·:· '; ·, 

· . · ' . time to deal with the rescue o( tl;le. co.fr1pa'ny without having t~-de;, with' 
... ; f • .~ • ' ~ - I - 1 l '• o ' t I 

., .' -: • , litigation . by creditors.,' T.he ' p tactitioner'' . wifl in ·. ea9h' such' 
,. t" • • ' ,• ,- ' ' .. ' • " • I I ' f I ' I I f. ,:, , ' ./ ,I 

·' . '; : /'. proceediag hav~ ,to . de·a, ,not' onfy '.wlth the 'application '· for " the court's .. ~· .. ; . " : 
f .) : t .. ;l ,I ' • ,~ ~ \ ' .f'" ,t:',~'(,.,:,, ~ '~ ·, ,t".,•') I ?, J,! ::t:, II.'.; 1; \I,','#"": " ,,. •"° ;'., i" I 

, , ... · leave in ierms of s '1133~·1)(~). byt 1alsp, '"Yittt: .. t.~~· m~tit~ ' of t~~'··~,l~lm,··· . ;~ ''t. ' 
' I ' ' \ , 11 y·t.,t'\, ~ l.4 I 1'.'f~' '" .. ,~ I . ..., 

becaµse it is all part of one applic~tion.:, · ·. . '·~· . .' · .... , . : :· , ,. . · \ /t> ::· 
I I '•, • ' •ft. ' • ~ 

1 
f I 1 • "' ' )' , 

[23] To my mind, and with respect ·to· the learne9 · judge. tile·, position· is , .:. ~'· •,:· · 
' • ' •' ,• I ' • '., ·,, I'\ o •' ,• 'I ; 

furi~amer:i~ally different when proce~dings hci!Ve atr~a9y beeri. cpmp,e'n.ce'd ;and ' ... ·: ·, '. :., .: . 
• ' • I ' ' ' • ~ ~ 

pre.date the commencement of the busi~ess rescue proceed.ings .... :r,ne same ·, ·. · ' · 
.. , . ·., " •• '.,,. r-•,.~·~ .. 1, ... ',r'.1-. ' ' ,\,-t,/',.• 

,! \ • •; 0 ' ! I fo (, j . • '• '( p q I,, f \ 

\considera~ions ,applicabl~ to,the requirt;m~nt, of.obtaining· the leave of thetcourt·, · <. • •1 ~ • • 
• • .j • I ' ' .. • 4 ' ,Q • I ' t .,,'· •' • I • ~ ',' '\0 It .. lo'• 4 ' ' l • •,. ' ~ •• r>•l •,. • 4 ~'\, • .... ',,• • 

. prior 'to th~ cotnmencemen,t ·of.Jeg~.I' pro.ceedings·.would often Qe. s'ubstantialJy.. , i'' , ,~ • . , 
I ' (,I ' ,1 ' t '\ ( ii • : t I ~ (trf:t j ( ',' •I ;'.,,,' .. ... ,..;;, ·:<1,iJ '/,::•" 

• 1' t' {' • f I ,,I o • ,- ~. < "', I t ', ·~ '_ 'II •II .... : :.,, )' 4 t ~ ,', .': 

' ,rt.';, ,/,, I /i,," •• ·,· .... ,",' ... ,,:, ! t ',._ ''·,,.'\I/,"'• .,~•-f ,•, 
•• •• ': . . ... t 

'.. • •• •· • • • \ ... ,. I ~ ... '' ~1' I 

•'' ' I '" • \ • \ ,,t, 
~ I t I \ ', l 

, . . 
, ,, •. .. ... /'fl I II 
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:,.,l 
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' ' ,, . 
., '· 
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•' .. 
. .[14] . 

, ,I ., I I 

I I •, .. 

1,l, , ~ t ' \.. ~' ," I••'•, tl°v,' ~ • '. t • 
' ,·,• I " • II' 

" ./ \.> ·,· ~ J .. :. ~ .•··• .. f • ' • • ,', 

t 1 • " T • I .. .•~i • • 
1
f. , t "/ 1 I 

'. • · ...... : .·::·,,._ • ; : •• _i~. '~:., ' •. ~ ': ,:.: ... . \' ,: .· • 

- 6 ._ . · .. ·. .. . . (• · .. ,.. . ·.· .. ·. ' .. l'I .... :·. • ••• .. ':J •• 
• I• ., ' + • 

• • .' t , ., • '. ,to..-~ 8' 'f~·. ~ ,-,• 
" . . . ' ; '') 

\ ; \ o o I • 't ' '- ~ • • '" f • 

,, .. different from- those applicable' .to ·t~e ':.fequirement ,.'of, .optain.ing leave ·t9;'. 

·' ·~d9tinue ,witn leg~l ···p~ot.~e~ir:igi.:~hJ.ch.:_'l:i~~Jlr,~1py/ q~rp~ en€ed): .. Alth~~·~ 1 
.·/ •• \::, • ••• 

• '. t • , ,, ,I,' .•·,,•·:~.I•, ' '1'1'•· • . .,.•:•j,!/4~·.\,. 
n·umerous permutations might ~ri~·~. a,:1 illu.strati'i1~ .e~~r,rtP.I~ t~f l~e f9Jlo~Jr:rg ~ -·· ,. .<i · ,. : . ; · 

say, for instance, a trial had com'm~hc~d. ~nd ·~ft~r (h~ mariy·r,,Q~t~;,,thafit- >'.::. ··:· . 
• • I ~· ' • • • • ,Iii I • I ~ I ~. t• 

customarily takes to exchange pleac;jings,, make :discov.ery,, deliver : exi:>~rt - . :· ' 
. ... l' . t ' • ft • .,, • .. • ';· 

. notices,. apply for and obtain a trial date an,d· ha\le , a '·matter -~~t down have · 
' • • • ' • t ,; ·' .., • ... • : 

expired and taken place, and say, for example, furtlier, the trial 1s·.on its third, · 
' .• ,o • , • " • •.. • ~ • I t ' <(,• • • t ~ • I ' , .• ,· • I ,• 

fourth or ,fifth day' of evidence,. or e~en if evidence had' been co~clud~a and . • . .. : .' 
> \ t I • 1 • \ I • , • 0 I ' ',• f :• ' ~ \ • • o ·: • •• # ) I • •;; ,-" ~\. ;\ 

dµr;il')g arg_ument, a dire~t9r .. of .t.he d~fend'ant ·con;ipanY·'. then/;:·suddeRIY. ·· ·:( • 
•. ,' • ,t > , , .. ., .... • I ~ • I ' ,.,..Olli,~ •,,\,.,.,' ! ~ ""I\. l~},..'~~ " ,J ;;;.' 

'commences' business r~scue p~~pee~in~s. Alth~u~tf . ,tne:·.~~~~J~.n~.~~e tat '. )\··:. · .. i 
imposed bys 133(1) suspends the legal pro~ee<:f~gs,· it. ~ot,rld-·be 9qntt.~fY t~-- ··,<._ 
'the administration of justice to require the trial to b~' ~ostp·oned a~ a•part:h.eai"d ,\ : , ', I ' 

t ! ' • • \ ' "' \ ~ • ' 

. matter and to impose bn the plaintiff~ _: t~erein-·th~, obligatior:i, fo •'iaunch: a?' 
·~u~stantive ppplication (possibly .e~~r(~'n ~-diff~re~~ roil b{t~~· c~~~ .. t~ o~tain·' 

ieav~. (fr~m the sam~ or ~ different jud~e) to• ~ontjnue -~ith tne·{ trial. ·.}30th . ~-v ,,:~ ~ · · . 
t I f ' I I 'I lo .,. I\", \ • I t I t ' l ;. '•f I r,. I.I, ", • .. , o o 

'practicalities .and the consider~ti~~~ · c~~f~iti ~l?it~.? • _iQ;~ trye·'.~ ~ •. ,G.~~~!1Y.: \u~~~_sf , . , <}? ~ ~~ 
that the trial court seized with the .previo.usly commenced. legal prQ6e,ed{r.igs·1·:· •• •\' • 

., _.. ::' •' ' •,. ~· \ _.; • I '\ rr ~ :., • ,/'f • ., ' ' ', ,, ,.,.,ft, . .,. 

would be in a position to consider the •granting of. the requ1sjte leave, to proceed ;, : . · 
• • • • ' • I "r., ' .. I \'°( 

with the trial or not. This )VOU(d parti~urart;· be;so 'wher~;,fhe applicanfir't ~UCh ,,_-,·~-;"~': . 
' (' • I • f , ' 

1 

• ' ' ,'• I • O I" (\:,, ~l.' • '~ • I~ t.j'.. .I 

fresh business rescue proceedings would be-a party to the action before that ', · 
' I • \' f • ,,. ,. ' Ii, f ~ ~' ,J 

court . .. . ' . . . ! ''. . " . . . 
• f • • ' ~ r,' t ' ', ) • ) t '•., • I ,1 • r, • ' \ T°JI ,\I : ,t.., lo, "" • 

· [~~1: T.o br,ing the exampl,e' .cJ9,ser. ~o"the Rre~ent apP,l(catiqn~ s~y, that·tt)e t_riai _· ,. ::-·:- .... 
I• ' ', I • I,,'° J • ', f';• ", '; ''•· •1 I f I -. • .t > l ~ • ~.( (', t JI t t!) ::4;'"/i,'1,t.l;t\", 

referred ·!o . iri my exampJe _was,,·_0ne·: ~her~. ar. ~P,plic~tio,r;i_ fdt,... ~~2ip@-UP .. )~!~P. ,.-,.,'., 
, I \; f ~ I 

1 
... 'I l1II f ' t ' •, t )"'•' ' ( •' (! 1,1 - 4 f 

l~t:Jnched by one of the d.irectors of .t~e col)lpany h~d._~ee~ .r~~~rred~JP ·fri~L -_ro .. ; \·, ··i.: ,, . 
read into the Act that the conseq~~nc~~ of the .:requfr~·m~nt. 'fo.r: l's~ve 'of. the '·:,it-·.-'/ . 

• • • • • • ' .i •• .,, ,\ • I •• ,((to' I• ~ l'I' ~-. ~ •• 

court cont~mplated in s 133(.1 )(b) were tha,t .the 'trial hag to be 1~alted' ,(fo,use a, ·. '. .... 
~ ' • t • ~ , , ~ ~ ,, "• ' '1., I .'' 
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word used in the Elias 'M~chanicos : judgFTJe.nt) so .. ,th~t the ,one di~ector can · . )' . · :. · 

, la~nql:1 a suqs~antive _sepqrat~ ~pplication. t9 ~bt~in ,t_tt~ ·lea~e of th~,· court to · .:·: · 
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· c.Qntin:ue·_with .. ~ pe~di1;19 ~i~!:. ~~er~ .~;~ m_?'.·~t~rium :.ha~\~:~/ ~~~.s~~: ~Y-tti~ ,~o; .~.~: ':. · <~·(u\ 
director simply by the filing'.of'. ~Ji' apJ:11icat\On.' commeA6ing\ b~ine'$~ ,rese·ue. ·i; •'\,:':)r 1\-

• # ,I • I ' \ •,\,''I• ,t, I• (' ::. ,,!,•• I \«1 '•_I •'~~-r.,'\'.1, ~,.,t,,. ~ ,.• •t'-:t• 1\ 

proceedings, may not only l~ad ···,fq, .-absurdity, 'but l'rli_gJit rol'io~~_!lf:' )1~.duly,(; ,i(:·-~, ". · 
infringe the first-mentioned director's constit.utional ~right of access· .to .. CQl.jrt . ·: .:;,. 

.. • "I • ., ~ 1 •• ') .. • ' •• .. (~ • \ •• •. 

· contemplated in s ~4 of the Con~tiJutiOI)." ·~ • ,.. : ~, . •. ;\ ,· ,. .· ,;,· . / ./ ·.~,, .:,. : 
. "• . . ...,, 
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infringe upq1;1 th~ respo'ndent's rigfit. .~f. ac:ce~s \o ,cc;,ur;t,'to· halt th~, Preient ·• -,: .. .' ·· · :> 
l 1 'I • 1 11 , • ..,, • l ' 1 J•' 1 • I , i r , .,' .o 1' I _f I ,;;Jt .st• ,f ~ 'i t ""'i ·:t.~ 

pro'ceed.ing, ~6 all?W ,,thf, respondeQt :,to ' l).ring·. a : s~parate· ~uqstanti~I ::., ·· :<: ' ·::. 
• ' , .~ ' • • I. " •• ...1,, ,.1, .. ~. ,, ~'.', .;.·A' ... .,,~ ', ... ,. \ .. ·,··(r..J, ,... ,.( i 1 

applicat!~,, tor 1eave to co·ntinue. :.:w1iti:. proc~.ecii.r.~s: t.ryar,~;~~v~\ a.1r~iil~Y:d .:: {/~: ~: -:~.: 
f • fl ' ' , ' () '(I .. I~ ~--'\'" ,,'f ·,,, • ti ~"ff'•'• ''t 

commenced. I have also, in excersin9_; :disct~ti9ri,' t.a~(;).it j.r.itc;, :accouhfiltrat.th:e.:'.: \·};\ · · 
• -, I t I t •, : t j ' ,t. , .... , \ .. • r~ ' I 

action against the applicant had already Qeeri institute9· asJar,.back. as 2012 · :- .
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• 1' 1 • t : ••' ~' \oi.• I , ;~, : ' 

and that .the proceedings have already been postpqri'ed .on: tw·ol''prev.ious. :· ··: •. · 
• • • • ~ • • • ' • • " ' • • ! ·"' • • ~, 

occassions.. Further I have taken into ·account that -counsel o·n behalf ofttie ,., , 
"1 ' • ~I 
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' ' \ ,,''' I,. ... , I', '\• : 

H ., 
applicant, ha~' admitted liability ~nd t~~t th~ ·~pplicant· ~as p,repare(J. .-tp offer · ' : : \: , . · 

I t t . ,I, •·' ,' II /\' J 'i\ '• t I' {I 

an ampuht in ~ett!e~ent tog~th·er}~!~·~. l~!.g~(co~,~~ :-~~i~h ~ou!f b~ .P.fd· ~~:9~e :: ~\}::·: · ·~: 
31 January 2017, irrespective whether' the. application . for business· rest:u·~ . '' ' 
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~ • t • 
•• .. • a.. •• 

. ,.) ... .,. . . •• ., • .; , 1_: "' .... ; ·, :. . • ~~' 

proceedings would be adjudicated on 10 January 20·1.v~ : .... · : ...,,:'. 
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·. [15]' In li~ht of the a~ove I ·am there_for~ npt p~.~u.~ded ~~~t :·thet, ~pplicant ~as a, 

reas:Onable p~o~pect of .succes~ on appe,al in' resp~ct of thi~. ground: • ', ;: ' .. J .... ,t ;, '. J. 
, 1,, I •• t I ' o I ; ; • •, ' • I t IO ,-~• ', ~a\•'-.. ,.. 
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• • .·,t ;''~"'\ ,·":,. :·i ... : ~· " ~·. ~:·~·· , .. ~.~::,/~:-' ... \/., . ...- ··:"'.:· ;~.,,."'. 
Lts Pendens · · ;• . ·,i·· .,.·,-..· .•• ~. ; •· -;· •. ',;, 

• •' • I "1 ~' '' ,, o t' \ ,' : • I, t ~ • 

The applicant submitted that the fact that liquidation . .proceedings : hav{~e~n. . . : '. ".c:· .• 
• ' I " • ~ ,;:. • ' ' '. •. • ,..,,. . \ " •'" f 

instituted by . the respondent (under ·a .' ,aiffer~r:,t. G~S~ ·,, n·ym~~f) on ,··:· .. :··:>:· 
11 October 2010, m~ant that there {s ~- pending.ps •. b~~e~r th~<p~rti.e~·· and\.,.,~::::··:· 

• «• •••• •. 
that the trail° COUld°.tt1erefore not ,have proceed.E3d .' ::., ·. · ... · ·;, ·· · , . 

t ', • • • • • ,,, \ •• ~ • \, t· .• .~,. / • .... • ;·' .,·" :, ·.··:·'.:, .. ~. ~" 
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On behalf of the respondent 'it w?s. submitted · th.at -n0 ·speci~I plea" of Jis . ,: .. ···;, 
' ... • ' . . • • t ~ ' .• I " • I.,' 

pendens had ,been raised in the ple~d-in~s ~r:,d th~ r~sp~nde9t ·f~rt~~/m,~r~ · ··:. ·_:::~· 

submitted that this court is not entitled t.o raise tl:l'e issue. of !is· ~:enci~ns ;,,ero~ .' . · .. :,'• . 
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'. ., motu - it has to' be pleaded by the defe'r)darit. See Kerbe/y,Kerbe1i?·· ·'-.:.:. ,_ . ~ :" ',:<:-, ' 
• I • ' ' ', t ~ • l ' "",; ,> ;\ •"' ' I ' /ii' • ,-11 ~ • f.' ,• r I 
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I I 

. ,, . . . .' ........ ) ... ·~·;··\.:·.· .·· \ .. ··: ,, . . ·,~, 
"l)i~r~for~, :-Vitn ·great• re~pefo~: to tt,e ,le?rn~d. Jµdge, I ca,r,n9f_go· al.ong with t~e .. , , , 

•·• •• _ 1 .. • '· ~ ,.· . .... '.· .... *~ ~ ·,· ·• '\··",,·;·1\~.·.u.,~.,. · ,i:,: "··t·';·~~,.('IJ.·"1r:.r .. , .. , 
suggest1or.i that the Cal.I~ pas·. inr~r7nt .. ~ower, .or, a$ .~:: P.~t~; i~, ·ar1,11~~7rr~t :' '. ,,-, <,;,:':-• .. ; 

• ~ t • 1 
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discretion, to prevent 'inter alia a ·multiplicity of· a¢tip'n~.'- I~ i.s·.:atways_:qper,ftO '. .'.'! ._:'\ • 
• • , • -i '• .·~ I I I ' •! "i', .... , • ; '• ., \ I, t, :"t~f , \ • \' t 1, .. \ 

the parties themselves to d.ecide wli,ether the multiplici~y'.is·desirat;>le or n'ot·and ,: ·. · '.; . 
• II ' I t , I, , t ,, 1 4 4 • 1 , 1 ~.~ ~ ": i' 

when they ·or one of them . should take. the' necessary steps', fb • put' a.n •ehd to : : .:·,: . 
• ~ • •, '·· : 1 : ' ' 4 r> • • 1 • n , ·"- l · • 

pne· or otf.ier of the actio'ns on th'e, ·oasis 9f !is a{i/;J( pend~n~· the11: 1F ,s 'their~·· 
• I ' ,' ' "•, I (,1 • 'II 

1 I I • • • ~ ' ' ' : •. I ' ~ ' 

,. ,••,I ,( \' "~- : I 'I • .. 
; ' ,. .. ·' •• ~ : • 1 

f' ' • 't \·~· ,·· 1 

3 1·987 0 ) SA 562 (W) ,at 5.66G -:- ), 
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. · p,rero~'fative t9 appfy to Cou~.to do: sq,_:T~.~'9q1:,1rt .adjudicat~s ,on· that.except~on. : 1:': 
·, , , •. \ , '··"~· 4~, ••. • ,t,,· .• t,.\, ', ~ri •• , "-, .. , l· ~,,)·(!-·~,..., '" 

,, I ~long cer:tair;i, pri~ciples !:>~! ~a~~d' pn· ~II t,i~ f~qs .. ~hich, tn.e pat ties:(~~th ..9f ·" ~~.;: ... ·. .: 
• I • ' ' II, I • • • • ·, ,, " ' '\ -1,,'. ' ,( • • • ~ . ., , /' • , • I 

'tl;lem) · then, put before' the · Cour:ft~i:t;,e · .hist¢'.)' ~f.' ~~e .~~~iptipn_ ~.f. Ii~ .. ~ijb\ : ~ ~i~:.· ·., '\ 
, , , I ''°' ~ • -) ,.. I • ' .~~ 

pendens shows that it is exactly 1hat, ;namely• an• e~c~ptio.tt ;,,119\ 9~~-that t~e '•o. I \, '" 

I\ • ' • • ·~ •, '". "' \ ,• • • I I ' ', ; • 

Court mero motu takes. But that is really the effect' 9f saying jq this context t.hat ,, ·. ·. 
O '• I < ' ' to O , A 1 '' • ;• l • ,, ' 

' the Courts have an inherent discr~tion to j:)revenUnultiplicity o{ actkii'is', namely···;· .;: . 11 .·.'t'; 
• • • .I, • t 'I .. ! I ' 'I ' '• Ill O ""- ' ·t t • ~ O " 

that this exceptio can b.e taken by- the'Cour:t ;.,,efo· motu:" · _'" . ,, ....... · ;, ~ ;: 
l ,. f 1 : \, t ,. 
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' 'I "I• ', •:. '.1 "-f • ..... ..,. 

,. ,. ' , ' '·, ,, ,.\ ' • . : ·~,.,:v.,.&"i' 
Furthermore, it is trite ttiat,. as one 9f.tt:ie .r'e~uisites· of cJ P.I~~ of~lisp endens, "' '·. 7, ·,~ -
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the pending proceedings must' be 11>~.s~<;i on the' !?~T,e:ca~s~ ~f.~~tio.n, !~,is :i_~ · .... ~ ""':' .: . ,_.. 
' , • I ,. f• 1, , , 'If ' .. l • ,, I ' • 1 ~ ' , ,. .. •• 

not the case in the present proceedihgs: 'fhe cause .of ·a¢tion in ~n ~ppll-. "..· ·., ._. .. ·· : • 
• • ... • ~. 1 : 
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l o .• {'' "1 • ·.• • " ~" ~ ' ' 

cation for liquidation is not to determir:,e liab\ility. as. is '!he ·.cas.f iz:{ a'n ~ctfon. , ·< . · ·.,' 
Furth~rmore, the application for .liquipati.on could ~ot b~ pro.deeded ·with as ._,. 

. . . . .: . ' . ~ ;~ \ . ' 

there wa~ a di.~pute reg?Jrding the appliccmt's .l!abil.i,ty .. ·,..P11ce li,abiljW is, est~.- . 
~ ~ t • 1 I (' • • • ft •' ;' • .•• .. , "i ' ' I f ', ' ' ~ I ',I""'~(·'~. h,,11 

~,; ' • I ,' • I blishe'd, (by. way of action) the . applfcatibn· to·r liquidation '.,may be proceeded, .• ·'.: . . ' 
"J 'I , • \ 1 I ' , , ' • I I "I " I; 't ,, 4 ' •,/ , 1 'I?',', 'f' ' \ t, •~, I :\
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with. · · Moreover, '. 'there exists . n:o · \e:gal 'b~s.is, jry ·- la~ ~'.~r-. (o -:t~c,,. ·~y ,an '.,,,. .. ,\"i ,· .... 
application for liquidation ~annot pend, ·.~nii$t ~~~attlng ths:~ouicd~f{of ·~·n.:.; •' :~)::, .. ~. 

~ , • . , ~ 1• I •. t ' l\ .,.· · ' "1 '·., 

. ' •\ ' .. . ' . ;, ... ·.·,.. 
action to establish the relevant indebtedness. · • .. , 'IA ' I ' ol I • '•_i' ' t ,• 

• • '. • • f ' • .. \ • • • • ', • ' ... ..,~ • • 
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In light of the .above, I am therefore· n.9t . persuaded that the applicant has a 
O O , ' < • \ I l ,, .. ·: •• :· •. O 1 ' 

•, 

, reasonable ·prospe~t of Sl.'.l~cess on appeal·in .. r~spect of this ground. 
) ' 1 • ' . ' • • ' •, , .. .. 1.,. • 

' . .. . . . . ~ \ 

,, ' • t ·, 

'\. ,' ',, )··.· ·., 
'. ~ 

The action is not ready to be adjudicated ·~;':~ .. · ... '. :. 
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' . . ' ,.\' . 
According t9 the applicant, the respondent did not ,comply "with: Jts' notice ·· · · · · 

dat~d· 4 Ju,ly '2016,' to discover important d~~~ments whic~. h~d ~ ,dfr~ct, . , .... ';ii•,;, 
1 , \ ' .. . ~ • • r • 

bearing oh the ;~erits and the ·quantui'n, as .well as 'the' deteJrli
0

ination. of tne.. "' ... ·, .. 
\ .. ~ • o I• t ', /, ' I I : :• • I II ' • ' 1" ' t f I •,~ •• ,' f ~ ', '..,\~ \ 

quantum tontained'•in the sum.moris; Which''docurnents, wou1d fl~ver bee·n4he . .. ,~,: ·. 'c 
• • i.' • I I f,• I I,. " j•l1 ,t 'J #,' 0 'I"' ... ~; l t, ,',, (;. ' •, ' •! , ,·.•! 'tf,r, :' 

0 
\ 

subject ~f cross-examination' during a .frj~k' J'hese tlqcµ~ent~.~re::~c~pfdi~g· ... ' ~- t·,;. 
0 ' ·t ,l•,.,'" •, ' If I I,. .. ,', .,. t • t; -1, 

to the applicant, important in 'light of the·fra.ud ~lleged again~t.fhe'' respe_hd~,:,t .. \. ·.:~.:.· . 
• , • • ,".- • n ·,, ,~ ', ' ,I 1 • ' ·,..., • ' ," ' ,' ;i; •r' :,, • 

m the applicant's plea of defence, with .regard to the listing 'of ,ghost- . \'~ ;\:··. 
' 1 , • • 'I I • .. I ,r 

. . empl~yees. In,. th'is . regard 'i.t ·was submitted .th~t' the '9ourt o~ght : to ~ have . ·····:·, ·: . .- ·· 

.. ··.. . afford~d,ttie·.~pplicant the oppo·rtµnity· t~. isiu.e ·ari ·~pp!icat1ory· to ·cohi~el the
0 

, • •• • 

• J ,_ ,J .. ' '\ • I•' • ' • .. ' .. ' '(' '·Qi • ' .. .,,, ... ' I·, . ,. 
. . ,. : .' · responderit .tp coq,ply· with Ru.le. 35.(3)1r.. alte,rhatively .th~t tM.~ ·c;urt ,ha'd the ~.,,./ :.,;/ ·· 
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inherent power and should have or9ered the re·sp~>ndent to comply with the 
' . .. . . . . . ~ 

accordance with any terms that the cou·rt considered · . • ·. >' 
I .• • • ,• 

rules mero motu in 

suitable: 
' • ,. ""t'i. ' 

II I I V ' t ,,. (ly • f • T . : .. '\ ' ,.tt.. "'.. ~·· . ,r-. .,. ii .. "' .. ;J ,. l ' 

to - 1 O• ,, ., f'f 1 \• 
1

~ 1 ho. ,,,~ \ , • ',t ~tn, ' .. , 
., ,,..t • '} • ... . -~•t', • • ,• , , ••fa,'\~ ,.z,:, t, • I •'II tl'/11• 
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; , o .... ~ , f\ Ir f , 0 ~ I\',;} , • I t I .,, ;: ·,, ,'j 

\ . ,.- }':' 

The respondent denied that it is alleged in .tbe plea that ·tt,ie ~espohdent ~ad • ~ :· ··:.:· 
' I •'f' t I i•t (' I '\ j, I f ,, 1 

listed ghost employees in its claims or invoices and po,ri'ted 'ou\ that what ·is' .. 

alleged 'in 'paragraph 7 of the plea is 'that - ~J h~· 'plai.ntiff. ~tter;npted t; ~islead ·. 
~ • ,• ' rt • • '\ 

the defendant by submitting fictitious claims". r • I .. ":· .. , ~. . ' . 

•, 

I • I, I , , • ' l I 1, I ~ t' \ • • ~~ 
l 11 • ~ • 1,•' I • ~: J ' ' • '1 111 : t 1 " 'II I ;, f ,': ", , .. , \ 

The respondent, however, conceded th~~ it ,should nave· ~epiie~ to the'.hotice . ':~.f · 
\ I O I , • • 'i , 0 

o 1 ' I 
O 

• o6 ' ~"' U t 
O 

"• I 

in terms of Rule 35(3) but submitted that its failure to do so·, i s, in lhe,. conte><t··· ,:·:: ... : ' 
0 "\ , I • ., , , r,., {• 4 

of the applicant's conduct, of no consequence for the fc;,llowing reas~ns: (if. •' 

Despite the · applicant's objections regarding· :the . .respond~nt's 'f~.i~ure tb · •· ·:. · 
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respond tq the Rule 35(3) notice, the applicant had adequate information to 

be a~le. to admit liability on rEicord (as it di9) ·-~~d to submit ~~ offer to settle 
• • .•. t 4 .. 
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the claim; (ii) Respondent's counsel was only informed o·n the. roomih.9 of the-.. . : · ,: .. . , 
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trial of the allegation that the respon9ent had alleg~dly loaded ··ghost · ·. ·:,-.\ ·. 

employees on its system. (iii) The 
1
appl,ican\ did not· avan' itself of ·:~~ · ':,.:·t . 

. .. ' .. 
application to compel compliance wJth Rule 35(3). (iv) The. applicant 

further~ore also _did not avail its.elf of the o~portunity to a~dres~ the issues 

referred to in the Rule 35(3) n9tice at the pre-trials. In fact, according to the 
t • • 1 /1 • 

respondent, th~ ·applica
0

nt~ failed ' .to· ~ttend' i, the pt~.-triaf:·· conferences.' 
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(v) Desp·ite the fact that the matter was set down for ·15 November 2016, the . 1, .. ... 

applicant at no stage informed the respondent th~t it wai." unable ·to proceed 
; ~ .. • .. 

to trial as a result of the respondent's f~ilure to c9mply wit~ Rule 35(3). . . 
(vi) The applicant did not seek a postponement of the_ trial on the fT!Orning of 

15 Novembt3r 20.16 but merely, .raised Uie. faet that · th~ -ma1;ter could .not 
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proceed· as a result of the moratorium affo~ded to it in terms .ot' sect1on. 133(.1)' 
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of the Gompanies Act. (vii) ·Lastly, wt:leh · the cou.rt ., grantedi leave fqr .. the . ,. .. . ,. 
I • I • • • 't~ " 

matter to proceed, the applicant and its legal representatives ·merely withdrew . ·,. .,. 
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from the proceedings and wilfully excused themselves · without moving for a 

postponement or to withdraw as legal representatives of the applicant. . . . 
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[23] In light of the · above, I am · therefore not persuaded that the ap.plicant has ,a .. , 
rea~~nable pros~ect of succe~s. on. appeal ,in respect of .this gro'und. 
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Order .. ,, 
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The application for leave to appeal is dismissed ~itt, costs .. . ::..,. 
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