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[1] The rﬁatter has been referred to this court on special review, by the
magistrate of|Cullinan, Mrs P.W Engelbrecht.
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[2.1] The laccused was cﬁarged in the District of Tshwane East, held at Cullinan

with one couﬁt of house breaking with intent to steal and theft.
\

i
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[2.2] It was alleged that upon or about the period 20-21 December 2017 and at or
a

near Plot45, Pienaarspoort, in the district of Tshwane East, the accused unlawfully
and intention;glly and with the intent to steal, break open and enter the window of the
room/shack of Khomotso Dorris Mathiba and did then and there unlawfully and
intentionally steal the following items, to with two (2)* cellphones, R500 cash, one
(1)* body miét perfume, one (1)* roll on, the property or in lawful possession of
Khomotso Dorris Mathiba.

[3.1] The ?ccused elected to conduct his own defence.

[3.2] On 3 January 2018, the accused pleaded guilty to the charge in front of
Magistrate NV Mabunda.
[3.3] The%proceedings were not mechanically recorded, although ex facie the

record it was imechanically recorded.
[4.1] The Presiding Officer Mr N.V Mabunda passed away on 10 January 2018.

[4.2] No record of the proceedings were recorded, and according to the
information conveyed to the Magistrate Engelbrecht, the stenographer informed her
that the recofrding machine was broken, and accordingly the proceedings were not
recorded. |

[5.1] The icase was postponed to 9 February 2018, for typing of the record and
sentence prof:eedings in terms of Section 275(1) of Act 51 of 1977.

[5.2] Sectiion 275 (1) of Act 51 of 1977 read as follows:

“ If sentence is r;vot passed upon an accused forthwith upon conviction in a lower court, or if by reason
of any decision éor order of a superior court on appeal, review or otherwise, it is necessary to add or
vary any sentence passed in a lower court or to pass sentence afresh in such court, any judicial
officer of that court may, in the absence of the judicial officer who convicted the accused or passed
the sentence, as the case may be and after consideration of the evidence recorded and in the
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presence of fée accused, pass sentence or take such other steps as the judicial officer who is absent,

could Iawfully%have taken in the proceedings in question if he or she had not been absent.”

[5.3] Thé Magistrate is the second judicial officer who must consider the
“evidence” recorded. No evidence or plea proceedings were recorded in casu. The
Magistrate ?ccordingly cannot consider any evidence and is unable to make any

findings.

[6] I réspecﬁully concur with the learned Magistrate reasoning. It is unfortunate
that no mef;ésures were in place at the time of the hearing to ensure the correct
functioning ;c;3f the recording machine. Certainly the stenographer whose duty it was
to ensure thia proper function thereof should have advised the presiding officer of the
defective eqiuipment. This failure to timeously alert the court to the proper functioning
or lack theréof of the recording equipment must be avoided and measures be taken
to avoid repétition thereof in future.

[7] In ﬁhe light of the above, | cannot make a finding that the proceedings

indeed werd in accordance with Justice. It follows that the conviction must be set

aside
8] ORDER:

[8.1] The! conviction of the accused is set aside.

P. PISTORIUS
ACTING JUDGE OF THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

[ agree.
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