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INTRODUCTION 

CASE NO: 13394/2018 

APPLICANT 

RESPONDENT 

[1] The Democratic Alliance (the DA) and the Council for the 

Advancement of the South African Constitution (CASAC) launched 

applications based on the same facts. These applications, which were 

heard simultaneously, related to the investigating and reporting by the 

Public Protector (the PP) on the Free State's Department of Agricuiture 

Vrede !ntegr~ted Dairy Project {"the Project") and sought to review and 

set aside the PP!s report, becrJuse it w~s alleged that she acted 

unlawfully and in violation of her constitutional mandate in terms of 

section 182(1) of the Constitution and section 6 and 7 of the Public 

Protector'~ Act 23 of 1994, ("the PP Act''). 
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[2] On 8 Febrnary 2018, the PP released Report, No 31 of 20187 /2018 

("the Report") titled ''Allegations of maladministration against the Free 

State Qepartment of Agriculture - Vrede Integrated Dairy Project". The 

Report was the culmination of nearly fo1.,1r years of investigation by the 

incumbent PP and her predecessor, Adv Madonsela, into allegations of 

widespread corruption, maladministration and impropriety in respect of 

the Project. 

[3] Both the DA and CASAC in essence sought an order that the PP's 

report be reviewed and set aside. Both also sought an order that the 

PP should pay the cost~ of this application in her personal alternative 

official capacity. 

[4] In Absa Bank Limited & Others v Public Protector and others1 a 

personal costs order was granted against the PP the matter went on 

appeal to the Constitutional Court (CC) and the CC ha.s not yet given 

judgment in that matter. This judgment was initially held back pending 

the judgment of the CC, but seeing the controversy surrounding the 

Project, and in order to prevent further delay in the matter, this Court 

deemed it in the interest of justice to deliver judgment on the merits 

and to postpone the judgment relating to costs until the CC has 

handed down its judgment in the Absa Bank matter. 

. . . 

[2018] 2All SA 1 GP (Absa Barik) 
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[5] Although the application for review was initially based on the grourn::ls 

for review provided for in the Promotion for Adrninistmtive Justice Act 

3 of 2000 (PAJA), following the Supreme Court of Appeal'~ (SCA) 

decision in Minister of H_ome Affairs and Another v Pub/it 

Protector of the Republic of South Africa2
, the Applicants in the end 

only relied on the pleaded grounds of legality as the basis for the 

review. 

[6] Initially the PP filed a notice to abiqe, but in dW$ course filed answ~rinQ 

affidavits, which contained a full blown attack on the merit~ of the 

~pplications. This asp$ct will be d$alt with more fully in the Juqgment 

on c.osts. 

FACTUAL BACKGROUND 

[7] O~ring 2012, the Free State Department of Agricultl,![~ (the. 

"Department") launched a provincial policy intervention kn9wn ;u~ 

Mohama Mobung, which was aimed at revitalizing the Fr~e $t:;ite 

agricultural sector through investment in various initiatives. The Project 

was identified as ii:! fl~gship project to realise such intervention. It was 

intended to uplift the Vrede community, through swstainable job 

creation opportunities. 

[8] During April 2012 Estina (Pty) ltd ('Estina") submitted a business 

proposal for the management of the Project at the Krynaauwslust Trust 

• 201 8 (3) $A 380 (SCA) para 37. 
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farm. It also represented , falsely, it would turn out later, that it was in 

partnership with an Indian company, Paras, which allegedly had the 

necessary technical expertise. On 5 July 2012, the Department 

submitted a request for approval to accept Estina's business proposal 

and to enter into an agreement with Estina, for the establishment and 

rnan;;3gement of the Project. 

[91 On 31 May 2013, the amaBhungane Centre for Investigative 

Journalism (amal3hungane) published their first article about the 

Project, this article was titled "Gupta farm cash cows in Free State". On 

7 June 2013, another article titled "Gupta dairy project milks Free State 

coffers" was published. 

[10] During October 2013 Nation1;3I Treasury (Treasury) investigated the 

Department's contracts with Estina. Some of the findings were 

disclosed by amaBhungane on 7 February 2014, after a leaked 

transcript of an interview between investigators and the Department's 

CFO, Ms Dipatle Olamine (Ms Dlamini), was obtained. This report by 

Treasury was not made public. 

[11] According to the amaBhungane report the following occurred: 

(i) no supply chain procedures were followed; 

(ii) no due diligence procedures were performed 

(iii) grants were paid directly into Estina's bank account, without any 

evidence of how they were spent; 
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(iv) a feasibility study was only performed, after the contract was 

signed; 

(V) the contract, apparently drawn up by Premier Ace Magashule's 

("the Premier'') legal advisors committed the Department to 

paying R342 million, while Estina would only be billed for the 

balance "if necessary"; 

(vi) small-scale farmers, who were supposed to be the beneficiaries 

of the Project, hao only b~en identified at a much later stage, 

and could not explain how they had been chosen; and 

(vii) approval for the Project had been rushed through, despite there 

being no budget, no feasibility study and no urgency. 

[12] Ouring 2017, hundreds of thousands of emails revealed the Gupta 

family's seemingly corrupt business dealings with the state and 

politicians ("the GuptaLeaks"). These emails were reported on at length 

by investigative journalists. They corroborated the earlier 2013 reports 

that the Project was tainted, not only by serious irregularities, but also 

possibly by corruption . 

[13] During mid-2017, more than six months before the PP released her 

Report, three further investigative reports were published in the media. 

These reports, based on ·the em~ils in the Guptaleaks, provided further 

evidence of alleged irregularities and possible Gorruption linked to the 

Project. The reports sought to illustrate that the Gupta family exercised 

control over the Project and that millions of taxpayers' monies were 

pilfered from the pLJblic purse. The reports alleged that senior provincial 
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officials, including the HOD, Mr Thabethe, (Mi Thabethe), MEC 

Mosebenzi Zwane (Mr Zwane) and the Premier mi:3y have been 

complicit in the wrongdoing. 

[14] Treasury commissioned an investigation into the Department's contracts 

with Estina. The report was dated January 2013, but it must be a 

typographical error, as the report itself stated that Treasury was 

requested on 12 June 2013 to investigate the possibility of procurement 

irregularities, relating to the Project. It would seem then that the c.orrect 

date of the report must be January 2014. 

[15] In this report from TreasuJy the following findings were made, regarding 

the conduct of spe.cific officials within the Department: 

1.1 that Mr Thabethe was involved at "every stage ofthe identification 

and appointment of Estina!Paras". He signed the 99-year rent~ 

free lease in Estina's favour and the agreement with Estina. 

1.2 the Department rnade payment to Estina, without any form of 

oversight, and without verifying how funds were spent. 

1.3 despite the Project having been justified, on the basis that the 

beneficiaries would benefit from it, the Department paid R114 

million to Estina, before even identifying any beneficiaries. 

1.4 the Premier and Mr Zwane were identified as being involved in 

various suspicious aspects of the Project. In particular, it was 



stated they enabled, encouraged and authorised Mr Thabethe to 

execute the implementation of the Project. 

1.5 both the ·Premier and Mr Zwane were involved in concluding the 

99~year renUree lease agreement with Estina. 

1.6 the Premier signed a delegation of authority to Mr Zwane, to 

conclude a rental agreement between the Department and the 

municipality, Mr Zwane then delegated further authority to Mr 

Thabethe. 

1.7 the Provincial Executive Committee, which the Premier headed, 

then approved Mr Thabethe's request to implement the Project, 

and supported the sourcing of additional funding of R84 million 

from the province. 

1.8 mr Zwane, as MEG for Agriculture, personally contacted the MEC 

for Finance to request an urgent, expedited R30 million payment 

to Estina. 

[16] In light of these findings, the Treasury report recommended that 

disciplinary action be taken against: 

1. mr Thabethe for concluding an unlawful agreement on behalf of 

the Department, and for committing funds to the Project on the 

Department's behalf, when they were not available; and 

2, the Chief Financial Officer, Ms Ohlamini, for failing to put in 

place proper finc:1ncial oversight and controls. 



COMPLAINTS 

[17] Between 2013 and 2016, a Member representing the DA in the Free 

State provindal legislature, Dr Roy Jankielsohn MP (the "Complainant") 

lodged a series of complaints with the PP concerning the Project: 

i. On 12 September 2013, the Complainant alleged maladministn=-tion 

in respect of the agreement betvveen the Free State Province, 

Estina and its business partner. 

ii On 28 March 2014, the Complainant submitted a further complaint, 

alleging that the government investment of R342 million wa!? 

subject to hugely inflated costs, that compliance with environmental 

requirements was imperilled, and that between 40 and 100 cows 

had died ~nd their q~rcases dumped in a stre?tm running into the 

Vrede water catchment area. 

iii On 10 May 2016 the Complainant submitted yet another complaint, 

including further allegations that-

a. Estina's appointment fell afoul of state procurement 

processes; 

b. Estina misrepresented itself as being in partnership with 

Paras, a large Indian company, which could not have 

been overlooked by those who c;ipproved the project 

including the Premier; 

c. Estina being both partner and implementing agent on the 

Project was highiy irreguiar; 
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It appeared that E$tina received R 183 million for the 

construction of infrastructure and purchasing of cattle at 

inflated costs; 

e. Estina was permitted to abscond from the Project without 

any accoqntability, once the FDC took over its 

management role; 

f. The interided beneficiaries of the Project had been side,., 

lined· . . .· . ~-

g. Serious irregularities revealed by the Treasury 

investigation against the HOD and Chief Financial Officer 

hao been ignored by the provincial government and the 

Premier; and 

h. The Department continued to make monthly payments 

even after FDC had taken over the Project. 

THE POWERS AND DUTIES OF THE PP 

[18] Before analysing the merits of the applications, it is important to 

consider the powers and duties of the PP, and her pivotal role in our 

democracy. 

[19] The importance of the institution of the PP and her constitutional 

mandate was described in Economic Freedom Fighters v Spec1ker 

of the National Assembly and Others; Democratic Alliance v 



11 

Speaker of th~ National Assembly and Others3 where it was stated 

that the PP is "one of the most invaluable constitutional gifts to our 

nation in the fight against corruption, unlawful enrichment, prejudice 

and impropriety in State affairs and for the .betterment of good 

governance4
". It is a constitutional mechanism that "gives the poor 

and margina.Jised a voice, and teeth [to] bite corruption and abuse 

excruciatingly''. 5 

[20) That the PP pl~ys a sp~cial and indisp~nsable role in South Africa'$ 

constitutional democracy has been illustrated in various instances and 

is thus trite. The offiQe of the PP was created under section 1816 of 

the Constitution to "strengthen constitutional democracy in the 

Repµ/;J/id'. To achieve this objective, section 181 (2) of the Constitution 

requires the PP to be indep(?nd(;!nt and subject only to ~he Constitution 

and the law, and to be impartial. Th.e PP is charged with rooting out 

improper conduct in Governm~nt for th~ public benefit. The institution 

of the PP was ultimately cr~ated to $~rv~ the people, and to protect 

3 2016(3) sAsao (cc> (Nk~ndi~i' 
4 . 

Nkandlc;1 para 52 
5 Nkandla, para 52 
6 Section ;t.81 of the Constitution of the Republic of South Africa, 1996. deals with the 
Establishment and governing principles · · 

(1) The following state institutions strengthen constitutional democracy in the Republic, 
(a) The Public Protector. 
(b) ... 

(c) ..• 
(d) .. . 
(e) .. . 
(f) .. . 

(2} These institutions are independent, c1nd stibject only to th.e Constitution and the law, and they 
must be impartial and must exercise their powers and pi:rform their func~ions without fear, favour or 
prejudice. 

(3 ) other organs of state, through legisla tive and other measures, must assist and protect these 
institutions to ensure t he indeperideince, irnpartlality, dignity and effectiveness of these Institutions. 

(4 ) No person or organ of state may interfere with the fimctioning of these institutions. 
(5) These institutions are accounta l;)le to the National Assembly, and mu~t report on their 

~ctiv.ities and th\'! performance of their functions _to t he Assembly at least once a year. 



their interests against those in power, who might be tempted to abuse 

it for nefarious purposes. 

[21] To perform her constitutional mandate and functions, the PP is vested 

with broad investigative and remedial powers. Under section 182(1) of 

the Constitution, the PP has the power_,. 

"(a) to investigate any conduct in state affairs, or in the public 

administration in any sphere of government, fhflt is 

alleged or suspected to b~ improper or to result in any 

improprifJJty or prejudice; 

(b) to reporl on that conduct; and 

(c) to take appropriate remedial action". 

(22] Sections 181 (2) and (3) of the Constitution provide that the chapter 

nine institutions must exercise their powers and perform their functions 

without fear, favowr or prejudice and oblige all organs of state to assist 

these institutions "to ensure the independence, impartiality, dignity and 

effectiveness of these institLJtions". The effect of these provisions is to 

provide a constitutional guarantee that these institutions will exercise 

their powers independently, impartially and effectively. Section 182 of 

the Constitution states that the powers of the PP are regulated by 

national legislation. The national legislation envisaged in this section , 

culminated in the promulgation of the PP Act. 
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[23] The PP is entitled to the assistance of other organs of state, where this 

may be required under section 181 (3) of the Constitution. Other organs 

of state, through legisl;:ttive and other measures, must assist and 

prot~ct the PP to ensl.)re the independence, impartiality, dignity and 

effectiveness of the institution. 

[24] Section 6 of the PP Act, describes the matters that fall within the 

jurisdiction of the PP. It also describes how the PP assumes that 

jurisdiction, when matters are reported to her office or otherwise come 

to her attention. 

[25] Under sections 6(4}(a)7 and 6(5)(a)8, the PP is competent to 

investigate, on her ovvn initiative, or on receipt of a complaint, any 

alleged maladministrqtion, <;tbuse or µnjustifiable exercise of power, 

improper or dishonest conouct, corruption or improper or unlawful 

1 6 Reporting m~tters to and 11ddition~I poli'(ers of Public Prot~ctor 

(4) The Public Prqtect9r shall, be competent-
aj to investigate, on his or her own initiative or on receipt of a complaint, any alleged
i) maladministration in connection with tl'le affairs of gover_nment at any level; 
(ii) abuse or ·l.!njustifiable exercise of power or unfair, capricious, discourt(:!ous or other improper conduct or undue 
delay by a person performing a public function; 
(ili) improper or dishonest act, or omission or offences referred to in Part 1 to 4, or section 17, 20 or 21 (in so far as it 
relates to the aforementioned offences) of Chapt_er 2 of the Prevention and Combating of Corrupt Activities Act, 
2004, with respect to · 
public money; 

[Su!Jpara. (iii) substituted bys. ~6 (1) of Act 12 of 2004.J 
(iv) improper or unlawful enrichment, or receipt of any improper advantage, or promise of Sl.lCh enrichment or 
advantage, 1:>y ·a person as a result qf_an act or omission hi the public administration or in co.nnection with the affairs 
OT government at any 
level or of a person performing a public function; or 
(It) act or om.ission by a perso·n .in the employ of government at any level, or a person performing a public function, 
Which results in unlawful or improper prejudice to any other person; 

• (5) In addition to the powe(s referred to in subsec:;tion (4), the Public Protector shall on his or her own initiative or on 
receipt of a cqmplaint be competent to investigate any alleged-
a) maladministration in connectirn1 with the affa.irs or any institution in wh.ich the State is the majority or controlling 
sharehqlder or of any public entity as defined in section 1 of the Public .Finance Management Act, 1999 (Act 1 of 
1999); (Para. (a) s\,ibsfituted bys . 7 of Act 22 of 2003 (wef 7 Octo.ber 2003).J 



enrichment in government affairs and the public administration or in 

state,.,owned or public entities. 

[26] The PP Act, o~fines and expressly circumscribes the Jnstances where 

the PP m~y refuse, or must refuse, to investigate a complaint reported 

to her office. Section 6 provides for only four such instances: 

i. It provides in section 6(3) that: 

"(3) Th~ Public Protectormf)y refuse to investig1;1t~ a matter 

reported to him or her, if the person ostensibly prejudiced in the 

matter is""' 

(a) an officer or employee in the service of the State or is a 
per5,on to wh<?m the provisions of the Public S$rvfr;;e Act, 1994 

(Proclamation 103 of 1994), are applicable and has, in 

connection with ~uch mattflr, not .taktm all reqsomib/e steps to 

exha,ust lhe remedies conferred upon him or her in terms of the 

said Public Service Act, 1994; or 

(b) prejudiced by conduct referred to in subsectiQn$ (4) and (5) 

and has. not taken aJI reasonable steps to exhaµst his or her 

legal remedies in connection with such rnatter." 

ii Under section 6(4)(c), the PP m~y at any time (prior to, during 

or after an investigation) "refer any matter which has a be~ring 

on an investigatiqn to tht:J appropriate publiq body or authority". 

The PP may, therefore., refer matters to another, more 

appropriate pubH(: body or authority, instt?ad of investigating the 

matter herself. 



iii Under section 6(6), the PP is prohibited from investigating "the 

performance of judicial functions by any court of law''. 

iv. Section 6(9) restricts the PP's power to entertain matters 

reported more than two years after the occurrence of the 

incident or matter concerned. 

[27] Sections 79 of the PP Act describes the inve$tigqtive powers of the PP. 

Scrutiny of these sections reveals the PP's extensive inve$tigative 

9 7 Investig-~io11 by Piiblic Protecj:or 
(J) (?) The Publio Prot~or shall have the power, on his or her own initiative or on receipt of a 

complaint or an allegation or on the ground of Information tt,at has come to his or her knowledge anc! 
which poin~ to conduct such as referre<;l to in section 6 (4) or (5) of this Act, to conduct a preliminary 
investigation fpr the pvrpose of determining ttie merits of the complaint, all~gation or Information and 
the manner in which th~ matter concerned should be dealt with. 

(b)(D The format and the pr-ocedure to be followed In ~onducting any investigation shall be 
determined by the Public Protect:6r with due regard to the circumstances of each case. 

(ii) The Public Protector may c;lirec:t .that any category of persons or all persons whose 
presence is not c;lesirable, ~hall not be present at ·any proceedings pertaining to any Investigation Qr 
part thereof. · 

(Sub-s. (1) subst[tuted bys. 9 (a) of Act 113 of 1998 (wef "2,7 November 1998).) 
(2) Notwithstanding anything to the contrary contained in any li=!W no ruarson shall disclose to any 

other person the coriten~ oi' any c;locui:nent in the possessiofl .of a member of the office of the Public 
Protector or the reeord of any evidence given before the Public Pmtector, the Deputy Public Protector 
or a person contemplqt~ in su!}~qion (3) (/1) during an investigation, unless the Public Protector 
determin~ other-wise. 

[Supss, (2) substituted by s. 8 (a) of Act 22 of 2003 (wef 7 October 2003) .) 
(3) (a) The Pul;Jlic Pr-otect_or may, at arw time prior to or d1,1ring an investigation, request any 

per-son· 
(I) at i;rny level of government, subject to any law governing the terms and conditions of employment of 

such person; · 
{ii) performing a publlc funct;lon, subject to any law governing the terms and conditions of the appointment 

Qf- such person; or 
(Iii) oth~rwise ·subject to the jurisdiction of the Public Protector, 

to assist him or her, under his or her supervisi.on and control, in the perfonnanc;e of his or her 
functions with regard to a particular investigation or lnvf:lstigatlons in general. 

(b)(i) The Publle Protector may designate any person to conquct an investigation or any part 
thereof on his or her behalf and to report to him or her and for th!lt purpQse sucil a person shall nave 
such powers as the Public Protector may delegate to him or her. 

{ii) 11,e provisions of section 9 and of the regulations and instructions Issued by the 
Tre&sury l)nder section 76 of the Publ,ic Firnrnce Management Act, 1999 (Act 1 of 1999), in respect of 
Commissions Qf Inquiry, shall apply with the necessary changes in respec.t of that person. 

[St.lb-para. (ii) substitutl;!d by s. 8 (b) qf Act 22 of 2003 (wef 7 October 2003).) 
(Para. (b) substitutee:J bys. 9 (b) of Act 113 of 1998 (wef 27 Novernber 1998) .) 

(4) (a) For the purposes of conducting 9n investigation the Public Prote~tor may tlirect any person 
to subrnir an affidavit or affirmed declara.tion or to appear before him or her to give evidence or to 
proauce any document In his or ·he.r possession or under his or her control which has a bearing on the 
matter l;>eing investigated, and may ·exarnlne such person . 

(b) The Public Protector or any person duly authorised thereto by him or her may request an 
explanation from any person whom he or she reasonably suspects of hav/ng information whi(;h has a 
bearing cm a matter being or to be Investigated. 

(5) A directlqn referred to in subsection ( 4) (i;i) shall be by way of a subpoena containing 
particulars of the matter In connection with wh ich the person sut;>poenaed is required to appear before 
the Public Protector al"Jd shall be signed by the Public Protector and served on the person subpoE;)naed 
eH:her by 9 ~g_istered letter sent thro ... gti -th«;! post or t;>y delivery by :a person authorised thereto by 
the Puqlic Protector. 



powers, which includes the power to subpoena any person to give 

evidence on affidavit or in person, to produce documents, or to appear 

as a witness. 

[28] The PP is also ve.sted with the power to enter, or authorise another 

person to enter any building or premises for purposes of an 

investigation and to search and seize anything on those premises that 

in her opinion ha$ a bearing on the investigation, subj~ct tq obtc;1ining a 

warrant as set out in section 7A10
. 

[2~] Under section 7(3) of the PP Act, sh~ may call upon any person,· at 

~my level of government or performing any pub.lie function, to assk,t her 

in th(;: performance of her functions with regard to a particular 

investigation. Thi$ includes th~ ·power to designate any p~rson to 

conduct an investigation and to report to her. To emphasise both the 

importance and power of the PP, $ection 11 of the PP Act s,at~s that 

contempt of the PP is an offenc;e.11 

{6) T~e Pul;?lic Protector may require any person appearing as a witness before him or her unaer 
subsect;ion (4) to !:Jive evidence· Qn oath or afti:lr having made a.n affirmation. 

10 7A Entering upQn premi~ by the ~ublic Protector 
(1) The Public Protector shall be competent to erter, or authorise another person to eri ter, any 

buildirig or premises and there to make such investigation or inq~1jry ~s he or she may deem 
nec~ssary, and. to ~ize anything on t~ose prernJses which in his or her opioion has Q bearing on the 
invesbgation. 

(2) the prerrJises referred to in subsec:t;ion (1) may only be entered by virtue of a warr~nt issued 
by a magistrate or a ju(:lge of the ar.ea of j w isdiction wl_th!n Which the premises is sit ui;:ite{,1: Provided 
that suc6 a warrant ffii:lY be issued by a j udge in re$pect of premises $itua.ted In .another area df 
jurisdidior:i, if he dr-sh¢ peems it justified. 
. (3) ... 
11 11 Offences and penaities 
(1) Any person who contravenes the provisions of sections 3 (14), 7 (2) and 9 of tt,is Act, qr interferes with tl1e 
functiciqing of the office of the Publie Protector as contemplated in section 181 (4) of the Constitution, shalt be guilty 
of an offence. 
[Subs. 
(1) substituted bys. 12 (a) of Act 113 of 1998 (wet 27 November 1998).J 
(2) Any person who fails to disclose an interest conteniplated i.n section 3 (14), shall be guilty oi an offence. 
{3) Any p1:rson wh9, Wittiout just ca.use, refuses or fa.ils to comply with a direction or request under section 7 (4) or 
refuse~ to answer ~riY 
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[30] The PP must, like any public functionary, exercise her powers and 

functions lawfully in compliance with her constitutional and statutory 

mandate and duties. The proper and effective performance of the 

functions of the PP is of particular importance, given her constitutional 

mandate and the extraordinary powers that are vested in her office.. 

When the PP fails to discharge her mandate and duties, the strength of 

South Africa's constitutional democracy is inevitably compromi&ed and 

the public is left without the assistance of their constitutionally created 

guardian. It means that cl vital constitutional check against abuses of 

public power is lost. 

[31] It is for these reasons that the Court stated in Absa Bank that "The 

Public Protector i$ svb}fJGt tq a higher duty c1nd higher ~tandards than 

ordinary administrators". 12 Thus the failure by the PP to perform her 

functiQns properly and effectively is, therefore, a matter of grave 

constitutional importance. 

[32] In Public Protector vs Mail & Guardian,13 the SCA specifically 

addr~ssed the nature of the PP's duty to investigate complaints or 

suspicions of improper conduct and abuses of power in the publi~ 

administration. The SCA held that, when the PP investigates a matter, 

question put fo him ·or her under that seciion or gives to such qµestion an answer which tci his or her knowledge 'is 
false, or refuses to take the oath or to make an affirmation at the request of the Public Protector in teims of section 7 
(6), shall be guilty of an offence. · · 
[Subs. 
(3) substituted bys, 12 (b) of Act 113 of 1998 (wef 27 November 1998).] 
(4) Any person co.nvicted of an offence In terms of this Act shall be liable to a fine not exceeding R40 000 or to 
irnprisonmehl for a period not exceeding ·12 months orto both such fine and such imprisonment. 
12 . 
· Absa Bank par 98 
13 2011 (4) SA 420 (SCA) (Mail and Guardian). 
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she is obliged to be proactive, impartial and determined in her 

investigations and to retain "an open and enquiring min<!'. 

[33] The Court described the benchmark of 'an open and enquiring 

mind' as follows: 

" . . . That state of mind is one that is open to all possibilities and 

reflects upon whether the truth has been told. It is not one that is 

unduly sµspicious but it i~ also not one that unduly be/i~ves. It asks 

whether the pieces that have been presented fit into place. If at fi_rst 

they do not then it asks questions and seeks out infonnation until they 

do. It is also not a state of mind that remains static. If the pieces 

remain out of place after further enquiry then it might progress to being 

a suspicious mind. And if the pieces still do not fit then it might 

progress to conviction that there is deceit ... "14 

[34] It was argued, and correctly so, that this means that, when the PP 

conducts an investi~ation she is not entitled to be passive, supine and 

static in her approach. Nor can she fail to address complaints or 

allegations without good cause, or narrow the $cope of investigations 

to the point that they do not meaningfully address the allegations and 

prima fade evidence of misconduct and impropriety in public affairs. 

[35] In Mail and Guardian the Court further described the importance of 

public confidence in the PP's duty to be proactive in her investigations. 

The following was said in this regard : 

-·· 

· Mail and Gu_ardian par 22 



"The Public Protector must not only discover the truth but must also 

inspire confidence that the truth has been discove~d. It is no less 

important for the public to be assured that there has been no 

malfeasa.nce or impropriety in public life, if there has not been, as it is 

for malfeasance .and imprqpriety to be exposed where it exists. There 

is no jl)stification for saying to the public that it must simply accept that 

there has not been conduct of that kind only because evidence has _not 

been advanced that proves the contrary. Before the Public Protector 

assures the public that there has not been such conduct he or she 

must be svre that it has not occurred. And if corroboration is required 

before he or she can be sure then corroboration mvst necessarily oe 
found. The function of the Public Protector is as much about public 

confidence that the truth has been discovered as it is about 
... - ',. " 

discovering the truth. "15 

[36] _ It follows that when the PP receives complaints of impropriety or abuse 

of p1,.1blic office, she is obliged to use the powers vested in her. This will 

include her power to call for assistance from organs of state, or to refer 

matters to other appropriate authorities, to ensure that the complaint is 

properly and effectively addressed. Where an investigation.is required, it 

should be conducted c;1s comprehensively a& possible, in order to inspire 

public confidence that the truth has been discovered, that her reports 

are accLJrate, meaningful and reliable, and that the remedial action that 

she takes is appropriate. That means, as the CC held in Nkandla, 

"nothing less than effective, suUable, proper or fitting to redress or undo 

the prejudice, impropriety, unlawful enrichment or corruption, in a 

'
5 Mail and Guardia11, p,;1ra 19 



particular case". 16 Thus, if the remedial action does not meet these 

criteria, it will not be appropriate. 

[37] The purpose of the PP's offic~ is, in general terms, ''to ensure that there 

is an effective public seNice which maintains a high standard of 

professional ethics, and that government officials carry out their tasks 

effectively, fairly and without corruption or prejudice."11 

[38] The failure to have regqrd to relevant facts and considerations can 

result in the irratton~llty of a deCi$ion. In Democratic: Alliance v 

President of Sotfth Afri<;a16, the CC devised a three-part test to 

det~rrnine when the ignoring of facts or considerations leads to 

irrationality: 

1. whether the factors ignored are relevant; 

2. whether the failure to consider th(;:; material concerned is rationally 

related to the purpose for which the power was conferred; and 

3. wheth_er ignoring relevElrit facts _is of a kind that co1ours t~e entire 

process with irrationality a·nd thus renders the final decision 

irration~!. 

[39] In Ch~irm~n of the State Tender Board v Digital Voi(:e Processing 

(Pty) Ltd it was ~xplained that, "in order to be rational, the decision must 

;6 Nkaridl~ para~ 68 and 71(e). - . 

17 Sovth Afric::an Broadcasting Corpor,;1tion S9c Ltd arid others v Democratic Alliance & Others 2016(2) SA 522 
(SCA) at pari! 26 (SABO) -
!a Democratic Alli~nce v Presid¢nt of So(Jth Africa. 2013(1} SA 249 para .39: See also Scalab;ini Centre, Cape Town 
ari:d Others v Minister of Home Affairs 2018 (4) $A 125 ($'CA) para 51 . 
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be 'based on accurate findings of fact and a correct application of the 

law' .19 

[40] It is against this legal framework that the PP's report and proposed 

remedial actions must be considered, to determine whether the 

requirements of legality have been met. 

THE PUBLIC PROTECTOR'S REPORT 
- -·· · .- . . . - . . .,. , • . · ·.-, . . 

[41] On 8 February 2018, the PP published her Report. It is of importance 

to n9te that a provisional report was done by the PP's predecessor, Adv 

Madonsela, as these two reports have to be compared, within the 

factual matrix of what occurred in the implementation and execution of 

the Project. A comp.aris?n of the findings, conclusions .. and proposed 

remedial action is inevitable. The provisional report was included in the 

Rule 53 record and was dated November 2014. 

[42] The PP described the sQope of her investig~tion in the Report. 

She recorded that she investigated only the following three issues: 

~ "ltVhether the Department entered into a Public Private 

Partnership (PPP) agreement for the implementation of the Vrede 

Dairy project"; 

- "Whether the Department failed to manage and monitor 

implementation of the terms of the agreement in relation to 

19 2012 (2) SA 16 (SCA) at para 40. 



bµdget evaluation, expenditure control and ptJrformanoe by 

£stina1
'; and 

"Wheth~r the prices for goods and services · procured were 

inflated, specifically qll~ged expenses. in respect of construction, 

processing equipment1 procurement of cows and administration 

cost::i'. 

[43] Seen within the conte.xt of the factual background, the scope of the 

inv~stigation , as identified by the PP, seems to be too narrow and 

seems to i!Jnore the issues raised in the report from Treasury, the mediQ 

reports as well as the cornplgints lodged. There does not seem any 

logical and legitim~te explanation for the narrowing of the scope of the 

investigation. 

[44] Th1a PP atso recorded In the Report that she did not investigate certain 

issues, due, she said, to capacity and financial constraints experienc~d 

by her office. The issues not inv~stigated were the following: 

a) the cc1use of the alleged de;3ths of cattle. She said that the Minister 

of Water Affairs intervened and issued instructions on the removal of 

the dead cows; 

b) issu~s emanating from the complaint sent on 10 Mc1y 2016 [i.e., the 

complainant's third cornplaintl, as the issue.s pertaining to the 

investigation were already identified; 



c) the issue of value for money obtained by the Government in terms of 

the agreements, as it was, investigated by Treasury; 

d) the newspaper articles on the emails reported, relating to the Gupta 

family, that surfaced around June 2017, referring to the Project were 

noted, but did not form part of the scope of her investigation; 

e) how the money transferred to Estina was spent by Estina, as the 

Directorate for Prie>rity Crime was dealing with the issue; 

f) the matter relating to beneficiaries who were intended to benefit from 

the project was not investigated. Her reason for this was an alleged 

lack of information. 

[45] It was accordingly not in dispute that the PP did not investigate the 

DA's third complaint. It was also not in dispute that the PP did not do 

the following: 

a. investigate who the true beneficiaries of the Vrede Dairy project 

were; 

b. investigate the role played by MEC Mr Zwane, the Premier, Mr 

Thabethe and Ms Olamini in pushing through the project; 

c. consider the allegations that were in the public domain that 

suggested that Mr Zwane and the Premier had corrupt 

relationships with the Gupta family and received kickbacks directly 

.or through their family from the Gupta family, following the Project; 
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d. consider how President Zuma allegedly abused his position as 

President of the Republic to protect and promote the officials in the 

Free State province that had allegedly served the interests of the 

Gupta family through the Project; 

e. address the fact that the Free State Provincial Government under 

the Premier had failed to implement National Treasury'$ 

recommendation that disciplinary action be taken against the 

Department of Agriculture's HOD and CFO. 

[46] The PP also failed to inv~stigate the impact of the Project on the so .. 

called "farm empowerment" partner promoted by Mr Zwane, or the 

impact on the approximately eighty beneficiaries, who were supposed to 

have benefited as stakeholders in the Project. 

[47] Her decision to limit the scope of her investigation so dramatically was 

irrational as it side stepped all the crucial aspects regarding the 

complaints and l~d to a failure on her part to execute her constitutional 

duty, 

[48] In her report the PP indicated that on assuming office during October 

2016, $he took the following steps regarding the investigation into the 

Proj.ect: 

a. she sourced four additional documents - namely, a list of 

employees at the Project; the milking records for the Vrede Dairy 

Farm from 1 April 2016 to 31 March ,2017; the financial statements 
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for the Vrede Dairy Farm from September 2014 to March 2017; 

and a company report from CIPC on Vargafield (Pty) Ltd, 

b. she held three interviews, namely with the Free State Department 

of Agriculture, the Manager· of Studbook, SA Holstein Breeders 

Association and with the CFO of the Free State Development 

Corporation, 

c. she conducted one inspection in loco at the Vrede Dairy Farm. 

ct. she consulted one website, the CIPC website (to confirm the 

details of the Mohoma Mobung company). 

[49] Th~ steps taken by her seem wholly inadequate, considering the 

magnitude and importance of the complaints raised . 

[50] The PP clai.med in her report not to have had information relating to 

the beneficiaries. However during December 2017 the lead~r of the 

DA, Mr Mml!si Maim.ane, attended the office of the PP. He took along 

several of the intended beneficiaries of the Project. At the meeting the 

lead representative of the beneficiaries was introduced to the PP, and 

her assistant was requested to take down the beneficiaries' contact 

detai.ls to facilitate future engagement with them. The record shows 

that the jnformation was indeed obtained, and in th.e possession of the 

PP, and formed part of the Rule 53 record supplied by the PP. The DA 

also furnished the PP with the Department's list of intended 

beneficiaries, together with a letter of complaint from representatives of 



the Beneficiaries' Steering Committee. In addition to recording the 

beneficiaries' identity numbers and addresses, the list also included 

their cell-phone numbers. 

[51] O~~pite hqving access to th.is information the PP made no effort at all 

to engage with the intended beneficiaries. She, in her answering 

affidavit laid the blclme an the DA and said th1:1t the DA fail~d to provide 

her office with the promi&ed as1?ist~nce ta obtain statements from the 

benefiGiaries. 

[52] The DA denied this and stated that Mr Maimane agreed to assist the 

PP, where p9ssil;>le. It Wijs agreed that Mr Maimane's office would be 

the contact point for oornmunicgtions from the PP. However, Mr 

Maimane did nqt give any undertaking to obtain statements from the 

beneficiaries for the PP's office, as is alleged. The PP requested no 

further assistance from the DA at all. One would have expected her 

office to request assistance if .she needed it. Thi$ is yet another 

inexplicable failure on the part of the PP. 

[531 In the context of what occurred some consideration mtJst be given to the 

provisional report and how the final report deviated from it. As was 

detailed in the supplementary founding affidavits filed by the DA and 

CASAC, there are differences between the prqvisional report and the 

final report issued by the PP in February 2018. Some of the issues for 

investigation according ta the DA and CASAC seemed to be narrowed, 

and several findings and remedial steps proposed were omitted from the 

final report. Tt·ie PP1s response in ans~er to the differences was: 
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"Whatever the difference in findings may be, they have not had any 

material effect in the lawful remedial action that I have taken within the 

powers conferred on me by the Public Protector Act and the 

Constitution." 

[54] I do not deem it necessary to deal in detail with all these differences, but 

what is of importance, is the impact of these differences on the legality 

of the report and the appropriateness of the remedial action proposed 

by the PP. 

[55) The first issue identified by the PP, was whether the Department 

improperly entered into a Public Private Partnership (PPP) agr~ement 

for the irnplementfltiqn of th(a Project. The provisional report prepared by 

Adv. Madonsela i<;lentifj~d. the fir:~t issue as 'Whether or n9t the 

Treasury Prescripts in respect of Public Private Partnerships were 

adhered to and wht1th~r or not the contnbution of 40% of the funds for 

an allocation of 4fJ% of the shares in the company was contrary to 

Treasury prescripts". 

[56} Adv. Madonsela found tha.t the prescripts in respect of the procurement 

of the agreement were not adhered to. This was confirmed by the 

Treasury report. According to Adv Madons_ela this constituted 

maladministration. She pointed out, that after this report, which found 

that th~ agreement was unlawfully entered into. that the Free State 

Department of Agricult_ure proceeded to pay a further R143 950 million 

to Estina. She concluded inter alia that the conduct of the accounting 
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officer was improper and constituted maladministration and an abuse of 

power. It is patently obvious that this conclusion was correct. It ls 

· inconceivable that, following Treasury's report, the Department could, 

with impunity, proc~ed to pay out millions of rands to Estina and that th~ 

PP in her final Report fail~d to ~cldress this gro~s irregl,!larity. 

[57] In the final Report, the PP redefined the primary issue as follows; 

"Whf!ther th~ D@J.;i'ilrtment improperly f;ntered into a Publio Private 

Parfn?rship agreement for the implementation of the Vrede Dairy project 

in violation of treasury prescripts". 

[58] The PP expl~in~d Mer narrowing of the i$sue in h~'ff answering affidavit 

as fQllo.ws: 

'The reason for thh~ change is that National Treasury had already 

investigated the matter of adherence to National Treasury PfflSCripts and 

made a finding. lMth our limited resources, it would have been 

imprndf>nf to duplicate an investigation in.to the sf;;lme issue." 

[59] One must however keep in mind that Treasury had already found gross 

irregularities ano non,.oompliance with procurement law, and had made 

recommendations, which had not been acted on by the Oep~rtment or 

the Provincial Governrnent. This should have been of great concern to 

the PP given her constitutional duties. She should have investigated the 

failur~ of the Department and the Provincial Government and she should 

have addressed those im:;gL1larities and failure to comply with 

procurement procedures. The excuse of financial constraints preventing 



her from investigating certain aspects, being an impediment, will be 

dealt with later on, but financial constraints cannot explain her faih,Jre to 

act decisively and in accordc;:1nce with the powers afforded to her. 

[60] Significantly, whereas the provisional report had sought to give effect to 

Treasury's investigc;1tion$ am~ recommendations, the PP did not accept 

these findings. She instead found, that compliance with the 

requirements for concluding a PPP was not required for the estina 

agreement. On what b~sis she could justifiably come to such a 

conclusion is unclear. It points either to ineptitude or gross negligence in 

the execution of her duties. 

[61] She furtherme>re, removec:t the remedial action that hac:l been proposed in 

the provisional report, which required the MEC to implement the 

recommendations in the Treasury report. 

[62) On the first issue, as redefined, the PP found that while "the initial 

impression created was that the agreement between the Department 

and Estina was a public-private partnership", this was not the case. The 

only basis for this conclusion, is the finding of Treasury's report that the 

arrangement was neither a PPP nor a sole providef agreement. 

[63] The PP followed the same reasoning by citing other formal requirements 

for a PPP that were pot followed in respect of Estina, including the 

critical requirement of prior approval from Treasury, to support her 

conclusion that the project was not a PPP. 



[64] The PP missed the point completely and erred in coming to the 

aforesaid conclusion, When Treasury stated that "The investigation has 

revealed that the Vrede project is neither a PPP nor a sole provider 

arrangement", it clearly meant, when read in proper context, that it was 

neither a valid PPP nor a sole provider arrangement, as the supply 

chain management prpcesses prescribed for them were not followed. 

This inference is the only logical one in the broader context of the 

Report. Treasury did not find, as suggested in the final Report, that the 

"inherent requirements" for a PPP were not present but went further and 

actl:lally pronounced on the legality of the Project. 

[65] It also did not follow from the Treasury's findings that the Department 

was not required to follow the processes prE";;scribed for a PPP 

arrangement, in concluding the Project as _ the PP found . The 

Department was obliged to follow the prescribed processes, and it acted 

unlawfully in not .doing so. 

[66] The conc;;lusion by the PP was Clearly irrational. The fact th.at the PPP 

was not registered did not determine or change the nature of the 

commercial arrangement. Instead it suggested that, if the true nature of 

the commercial transaction was indeed a PPP, then there were serious 

irregularities in the conclusion of the transaction and that should have 

been_ the focus of her investigation. 

[67] One would have expected the PP to have engaged in an examination of 

the true, inhe.rent nature of the agreement entered into between the 



Department and Estina. The PP did not enquire any f1,Jrther into the 

nature of the irregularities committed, or whether the agreement and 

execution thereof resulted in misappropriation of public funds. This is 

inexplicable seen in the broader context of her duties and powers. 

[6ij] The PP removed all findings contained in the provisional report, against 

the Department, of non-compliance with statutory requirements. She 

relegated these too vague and inconclusive "Q.bservation:$" in her report. 

[69] The PP considereq whether the D~partment failed to manage and

monitor implementatiqn of the terms of the agreement in relation to 

budget evaluation, expenditure control an~ performance by Estina. In 

addressing this issue, the PP. recoroed, repeatedly, that the Department 

failed to f1,1rnish S1,Jpporting qocuments to verify the correctness of the 

finanqial st~t~ments it proguced, including invoices and proof of 

payments for goods and services procured. However, she failed to 

exercise her statutory powers to obtain the Department or Estina's 

record$: She issued no subpoenas for bank recorc::is, a_nd accounts; She 

did not cal.I any per~ons to appear before her to give evidence on the 

expenditure, accounting thereof, and services procured; She conducted 

no segrch to obtain suqh ~vidence. None of this was denied by her in 

h~r answering affidavit instead, the PP said the following : 

"In 2014 my office was informed by the department that information or 

documents required w~re never in possession of the department, but 

that of Estina. An t:ittempt to get documents or information from Estina 

was unsuccessfol, as Estina had closed shop and the building out of 

which it m;ed to operate ha.d been abandoned a.nd vacated. As a result 



of the above, my offjcf;J was unable to secure the documents by way of 

subpoena or search qnd seizure". 

[70J There was no explanation for why the PP failed to ~ubpoen~ any of the 

implicciited officials to answer questions under oath or to produce 

whatever records the Department was required by law to retain, in 

particular, by the PL!blic Finance Management Act. 

[71 J The PP could h~we conducted ~ search, and seizure at th~ DeP.artme.nt 

~nd the offices of the impli~ted officials, to obtain whatever evidence 

might have been ~vailab.le a~ to the implementation and management of 

the Project The provisional report had required other investi9,c;1tive 

aQencies to conduct such Investigations, subject to the PP's oversight 

This requirement was however removed from the final Report and thus it 

w~s nevar done. 

[72] Therefore, instead of pro;;ictively investigating the nature and extent of 

the irregularities committed to uncover the facts, the PP merely drew "an 

inference" that "no management and mqnitoring of the project in relation 

to budget, expenditµre control and performance by the Department 

before the projei;;t was handed over to the FDC'~ 

[73] The PP's findin.9s on this issue, ultimately, were c;t$ follows: 

''6.2.1 The allegc)tfon that the Department failed to mtmage and 
monitor implementation of the terms of agreement is 
substqntiatecl. 

6.2.2 /\Jo documents and/or policies or measures were 
provided by the Department that proper financiai control 
and risk management of the Project were in place. The 



Public Protector could find no evid<;mce or indication that 
the Accounting Officer invoked the provisions of the 
agreement fn respect of the control over the Project and 
this raises serious concern. This concern was supported 
by the report of the Accountant General and the lack of 
effective, efficient ar,d transparent systems of financial 
and risk management and internal control amounts to 
gross nf;Jg(igence and malac/min,istrf}tion. 

6.Z.3 No supporting evidence in the form of actual 
invqioe.sireceipts was submitted to substantiate the 
expenditur(f) as claimecJ in the financial statements 
submitted except for 9 in_voir;es for procurement of cattle. 

6.2.4 Thfi! evidenge outlint;d earlier points to grqss 
irregularities in ensuring · the effective and efficient 
performance of the agreement and resulted in 
maladministration. 

6.2.5 From the above it is clear that this amo1.mts to gross 
negligence and also constitute$ improper conduct as 
envisaged in section 182(1) of the Constitution qnd 
171aiadm.lnistration as ~nvisaged in section 6 of the Pµbfic 
Protector Act." 

[7 4] The aforesaid must be compared with the provisional report which 

found: 

"(l 2. 2 No supporting evidence in the form of actual 
invoic.e$1receipts was submitted to substantiate the 
expenditure as claimed in the fin{3ncial statements 
submitted. f n . fact the pay_ment vouchers for the 
disbursement of the R173;950 million to EST/NA were 
substantiated · only by the p;oiect proposal of 
EST/NA/PARAS and the agreement concluded between 
the Department and EST/NA. . . . . . . 

8.2,:,,. From. th$ above it is clear that this amounts to gross 
negligence, malaqrr,inistr.ation and ultimate/!,~ irregular 
expenditure in terms of Treasury prescripts. · · · · · 

8. 2.4 In terms of the Regulations a PPP agreement does not 
divest the accounting officer of the responsibility for 
ensuring that the relevant institutional function is 
effectively and efficfr:mtly performed in the public interest. 
The evjdence I have outlined earlier points to gross 
irregularities in ensuring the effective and efficient 



performance of the agreement and resulted . in irregular 
and fruitless expenditure. " [Court's emphasis] . 
. . . . . . . . 

[75] The finding in paragrapti 6.2.2 of the final report is identical to the 

finding it1 the provisional report. However, the findings of irregular 

expenditure in the provi$ional report were omitted from the final report. 

In the light of all the facts, this 0111ission by the PP is inexplicable. One 

m~y justifi~bly ~sk whether this was. done for some ulterior purpose. 

Unfortunately no explanation wa$ g-iven by the PP for these changes. 

[76] The PP also determined whether the prices for goods anp services 

proctJred were inflated. On this issue, the provisional report stated that 

independent evidence indicated that, prices of processing equipment 

and the cow~ purchased were considerably higher than. rnark~t vah.J~, 

which confirmed that proper procurement processes were not fo!!~W@d, 

It indicated that lac~ of pr9per monitoring and control me.asures were th~ 

reasons for discrepancies noted in the financial statements, which in 

tum pointed to gross negligence and maladministration which led to 

fruitless expenditure. 

[77) These findings wer~ reviseJd by the PP. In the final Report, there are no 

findings of inflated prices and irregular and frLJitless expenditure. TtJe 

tevi$ed finding reads simply as follows: 

"6. 3. 1 The allegc}l(ion that the prices for good$ and services 
procured were inflated, specifically expenses in respect 
of construction, processing equipment, procurement of 
cows and administration costs is difficult to determine". 



[78] The following explanation is given in the answering affidavit for this 

conclusion: 

"6.3.1.1. EST/NA did not follow public procurement processes 
when procuring the sf)rvices of the service providers 
in the project; 

6.3.1.2. Due to the lack of resources and financial 
constraints, the Public Protector was unable to 
conduct a comprehensive investigation in order to 
d~termine the fair market value fqr goods and 
services prooured,e and 

6.3.1.3. The Public Protector was not provided with all the 
invoices and ptoof of payments for the goods and 
services procured by Estina on behalf of the 
Department. 1' 

(79] The PP's c;ontention that she was unable to obtain market prices is 

unsustc;\inable. Ther~ WflS no reason, as the DA argued, why one of 

her staff appointed· for investigations in her c;>ffice coul<;J not assess the 

market value of the goods and services procured. Assessing the 

market value of the goods procured requires obtaining quotations from 

suppliers. The QA'$ $taff performed this .ta$k to assess the market 

value of the cattle prooured, anct furnished this information to the PP in 

the complainant's second complaint, It seems that the PP chose to 

simply ignore the information supplied to her and then blamed financial 

constraints for her failure to execute this simple task. 

(80] Furthermore, Treasury's report had inclvded a report by a senior 

economist at AgriSA on the costs and value for public money 

associated with the Project. The senior economist, Mr Maree, 

considered the project proposal, business plan and feasibility study 



that Estina provided to the Department. Mr Maree raised several red 

flags, in his assessment, which ought to have been investigated further. 

[81 J Mr Maret,; recommended that a detailed cost analysis of the project 

should have been be done on the basis of more detailed information. 

Howev~r, on the information available, Mr Maree advised that the 

costs associated with the project were very high, with a good 

probability that the state would not receive value for money qn the 

project in its current state. 

[82] Mr Maree's full report was exhibit 27 to Treasury's report, which the PP 

st~ted she never received. Instead of requesting Treasury. to furnish 

her with Mr M~re~'s report and the other annexures, the PP merely 

stated that resource constraint$ in her office made it impossible for her 

to determine whether fair market value for goods and services was 

obtained. She did not explain why she simply did not request Treasury 

to supply her with the report The PP made no mention at all of Mr 

Maree's asse$sment, even though she had Tre:asury's report which 

summarised the outcome of his assessment. 

(83] The l~ck of invoices and proof of payments furnished by the 

Department were also not a satisfactory explanation. The PP should 

have exercised her statutory powers to obtain the necessary financial 

reGords from the Department and Estina to determine what was paid 

for, to whom, and what an1ounts were paid. 



[84] The failure of the PP to execute her constitutional duties in 

investigating and compiling a credible and comprehensive report 

points either to a blatant disregard to comply with her constitutional 

duties and oblig~tions or a concerning lack of understanding of those 

duties and obligations. 

CAPACITY AND FINANCIAL CONSTRAINTS 

[85] The PP explained in her affidavits that capacity and. financial 

constraints impeded her office's capacity to investig~te the complaints 

appropriately. One c~nnot disregard the fact that the PP's office, a~ 

many other stat~ institutions' capacities, are often constrained by 

ina(tequate financial .and other resources. 

[86] The Court's approach to evaluating a defence tnat budgetary 

constraints precluded a public functionary from fulfilling its 

constitutional obligations was dealt with in Rail Commuters Action 

GroU.p v Transnet l.,t!J (la Metroraif0
. The CC adopted a context-

sen$itive, reasonableness standard. It enquired whether the 

functionary had shown that it hc.Jd taken all reasonable measures within 

its available resources. The Court held: 

'' ... an org,m of Stat$ will not be held to have reasonably 

performfJd a duty simply on the br.1sis of a bald assertion of 

resource constraint$. Details of .the prt;Jcise chEJ.racter of the 

resource constraints, whether human or financial, in the context 

of the overall resourcing of the organ of State will need to be 

20 ~005 (2) SA 359 (GC).{Rail Commuters) 
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provided. The standard of reasonableness so understood 

conform$ to the constitutional principles of accountability, on 

the one hand, in that it requires decision-makers to disclose 

their reasons for their conduct, anci the principle of 

effectiveness on the other, for it does not unduly hamper fhf? 

decision-maker's authority to determine what are reasonable 

and E;lppropriflte measures in the overall context of their 

activities. '' 21 

[87] In City cf Johanne$burg Metropolitan Municipality vs Blue 

Moonlight Properties 39 (Pty) Ltd & anQther22, the CC responded to 

a claim by the City of ~ohannesburg that ,t did not have sufficient 

resource~ to provide for t~mporary eme,rgency housing. The CC 

rejected thi$ cqntention, holdin~ that "it is not good enough for the City 

to state that it ha$ nqt t,udgr;tec;J for sprnething, if it should indeed have 

planned and budgeted for It in the fulfilment of its obligations''. 23 The 

CC also upheld the SCA's findings that the City had not shown that it 

lacked the resources to meet its obligations. In its judgment, the SCA 

emphasised, inter alia, the fact that the City's claims about the 

affordability of meeting demand~ were made "in the vagµest possible 

terms", and that the City did not state that it was unable to reallocate 

resources within its available budget.24 

[88] The PP in h~r answering affidavit did not s~t out supporting facts to 

illustrate why a prop~r investigc;>.tion could not be accomplished. This 

made it very difficult to determine whether in this instance, this defence 

?
1 Rail Commuters, para 88 

22 2012(2) SA 104 (CC) (etue Moonlight) 
23 Blue Moonlight, at para 74 
2
• Blue Moonlight, at para 71. 



.. 

shoulo be accepted as a bonc1 fide impediment to her ability to execute 

her duty. 

[89] In this instance there was not only a provisional report by her 

predecessor, but t;1lso a report by Treasury that clearly indicc;1ted 

misappropriation of funds on an astronomical scale. There were also 

countless media reports implicating certain individuals and linking them 

to the project of state capture. All of these should have assisted the PP 

in her investigatiQn, and shQl)ld have limited the financial impact of the 

inv~~tigation on her r~sour<;es. 

[90] On~ must consider whether taking certain steps, during the 

investigation would have had caused a huge financial drain on the 

PP's resources. It would seem that, if one considers the provisional 

report and Treasury's report, a huge amount of work had already been 

done, which should have limited the expenses that th~ PP had to incur 

to properly and adequately complete her investigation. 

[91] The PP's most tJlatant faih,1re was to not properly investigate th~ 

circumstances StJrrounding the beneficiaries of the Project, this sh~ 

also blame9 on a lack pf re.sQurces. The PP had the names and 

telephone numbers of some twenty beneficiaries, and some even 

visited her offices with Mr Maimane. Yet no attempt was made to ~et a 

statement from any of them. In this regard she put the blame on the 

DA and said that they undertook to get the statements. Leaving the 

duty in the hands of a political party was totally inappropriate and could 

potentially have impacted on the iropartlality of any statement so 



obtained. Whether the DA did give such an undertaking or not, is in my 

view, irrelevant, as it was the duty of the PP to follow up and obtain 

those statement$. The beneficiaries were the people who should have 

taken centre stage in this investigation, as they were the people, the 

vulnerable ones, for which her office was specifically created and who 

were deprived of an opportunity to benefit and better their 

circumstanQes. Instead they were ignored and their interests were 

reiegl3ted to a meri;3 periph~:ff~I issue. It is an absolute disgrace that 

some, as yet tJnide.ntified people, benefited, while th~ poor and the 

marginalized wer~ yet a~ain robbed of an opportunity to better their 

circumstances. 

(92] The ~x~rcise to obtain their statements could not have caused a 

significant strain on her resources. In any event seeing that they were 

supposed to benefit from the Project, any resources that she had 

should have been spent to obtain their input. She had their particulars 

and telephone numbers, one would have expected her office at least to 

have contacted them c)nd to have attempted to obtain statements from 

them. Their story has not been told, neither cjid they get any benefit 

from this project. Yet R342 million was paid to entities connected to 

this Project and unknown people were enriched. This, in my view, was 

the most significant failure of the PP to execute her constit1.Jtional duty 

in this investigation. 

[93] As far qS the missing a..nnexures from Treasury's report were 

concerned, to request these annexures could not have required more 



than an email. These annexures were essential, and she should have 

known that, it could have assisted her, and would have enabled her to 

limit the costs that could have been incurred by her own office. Yet no 

attempt at all was made to obtain these very important documents. 

[94] Interviewing and taking $tatements from the implicated offici~ls and 

interviewing the joum~list who had reported on the project, seems to 

me to be quite simpl~ and coulo not h~ve resulted in huge expenditure, 

The PP's fai~ures to 1,.mdertake these simple and cost effective 

measures are to put it lightly, of serious concern, as it may point to a 

concerning incomprehension qf the nature and extent of her obligation 

towards the p(:;)o.ple of this country ~nd her obligation$ in terms of the 

Constitution and the PP Ac;;t. 

[95] Whatever her office's resource constraints were, they could perhaps 

conc;;eivably explain the narrowing of the scope of the investigation, but 

never explain and justify the irrational and arbitrary findings and 

material errors of law in .the Report, or the inappropriate and ineffective 

investigation executed by her office. 

THE DISCRETION TO "OPT OUT" 

[96] Th~ PP in addition $tatecl in her affidavit that she exercised her 

discretion to "opt out'' and not to investigate. Her suggestion in the 

answering affidavit that sh~ deferred the investigation stood in direct 

contradiction with her statement that she decided to "opt out". 



[97] The PP contended that she has "a very wide discretion" under the PP 

Act to ''opt-ouf' and not to investigate even those complaints that fall 

within her jurisdiction. On this basis, the PP contended that it was 

open to her to refw:3e to inv~stigate the third complaint at all. 

[98] This is not a proper reading of the constitutional and statutory 

provisions contained in the legi~lation. The language used in the 

Constitution and the PP Act in de$.c.ribing the PP's powers ,,md 

functions make it clear that the inv~~tigative power vested in the PP is 

coupled with a duty to exercise that power. It is accordingly clear from 

a prop~r reading of the Constitution and the PP. Act, that the PP does 

not have such a wiqe discretion, as she cli;'tirned, to refu$e to 

investi9ijte a complaint thi31 falls within her jurisdiction. 

[99] If ont3 compares the language use(,) in section 6(4}(a) and seeti<;>n 

6(4)(b) of the Aqt, the following transpires. Whereas section 6(4)(b) 

expressly confers a disc;retion on the PP in respect of the remedial 

action to be tak~n 1 section 6(4)(a) confers no such discretion in respect 

of the investigation of conouct under her jurisdiction. 

[100) This interpretation is also supported by the worqing of section 7(1) of 

the Act, which clefines the PP's investigative power. Section 7(1) 

provides: 

"(1)(a) The Public Protector shall have the power, on his or her own 
initiative or on receipt of a complaint or an allegation or on the 

ground of information that has come to his or her knowledge 



and which points to conduct such as referred to in section 6 (4) 

or (5) of this Act1 to <;c;mduct a preliminary investigation for th~ 

purpose of determining the merits of the complaint, allegation 

or information and the man,ner in which the matter concerned 

should be dealt with. 

(b)(i) The fonnat and the procedure to be followed in conducting any 

investigation shall be determined by the Public Protector with 

due regard to the circumstances of each case." 

[101) This provision confers a discretion on the PP to determine the format 

and prpcedure to be followed in investigating a complaint. It also 

afford~ the PP a discretion after a preliminary investigation, to 

determine the m~rits of the complaint and the manner in which the 

matter concerned should be dealt w.ith. It does not, however, permit 

the PP .to decline to conduct any investigation at all and in the context 

of her duties it WQlJld be inconceivable that the PP could have ~ 

discretion to choose to '1opt out" in the context of th~ factual 

background of this case. 

[102] The effect of these provisions, it seems to me, is that when the PP 

r~ceives a complaint reporting a matter within her jurisdiction, she 

mu.st conduct at least a preliminary investigation to determine the 

merits of a complaint, unless one of the exceptions in section 6 

applies. Only after conducting a preliminary investigation of th13 merits, 

may she, for good reason, decline to investigate the matter further. 

Should she find that there is merit in the complaint that requires further 

investigation, she .is Qbliged to either investigate the matter herself, or 

to refer the matter for further investigation to ~nother appropriate 



.', 

authority. Should she choose to undertake a further investigation, she 

must investigc;tte the matter proactively and effectively. 

[103) This textual interpretation must be favoureo when the empowering 

provisions are read purposively and in light of section 39(2)25 of the 

Constitution, that is, in the manner that best promotes the spirit, 

purport and objects of the Bill of Rights. The interpretive injunction in 

section 39(2) requires the Court, not only to avoid an interpretation that 

may limit rights in the Bill of Rights, but also to prefer any interpretation 

that best promotes those ri9hts,2!~ 

[104] The CC has interpreted statutory provisions that confer a power on a 

functionary as 'a power coupled with a duty to use it' in several 

cases.i7 .In Saidi and Others v Minister of Home Affairs and 

Others28 the CC held that section 22(3) 9f the Refugees Act imposed 

a duty on Refugee Reception Officers to extend asylum permits 

pending finalisation of the juclicial review of a decision refusing asylum. 

Section 22(3) reads as follows: 

u A Refugee Reception Office may from time to time extend the period 

for which a permit has been issued .. . or amend the conditions subject 

to which a permit h~s been so issued. 

2
~ Section 3S(2) of t11~ C~nstittdlon provides: 

"(2) When interpreting any legislation. and wl)en develoP,ing the common law Qr customary law, every court, tribunal 
or forum must promote the spirit, purport and objects of the Bill of Rights· . 
i

6 Saidi c1nd Others. v Minister of Home Affairs and Others [2018] zACC 9 at para 38, 1;1nd the ref£;rences cited 
therein. 

2
' See, for instance, Vi;!n Rooyen v The State (G~neral Council of the Bar of South Africa lnterveFJing) [2002] ZACC 

8; 2002 (5) SA 246 (CC) para 34 - 35; Joseph v City of Johannesburg Soµlh Africt;;n Police Service v Public Servants 
Association 2007 (3) SA ~21 (CQ) para 19 - 2 0. 

282018(4j SA 333 (CC) 
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The CC held that interpreting the "mayn as a "must" was required, as 

''This interpretation better affords an asylum seeker constitutional 

protection whilst awaiting the outcome of her or his application"29
. 

[105] Interpreting the PP's power to investigate· a complaint of improper 

conduct as a 'power coupled with a duty to investigate', better 

promotes the constitutional objects and the rights in the Bill of Rights. 

It also ensures the impartiality and independence of the PP, by 

ensuring that the PP cannot be selective regarding which 

investigations to conduct c,Inc;l cannot be subjected to pressure by any 

person not to investigate ~ 9omplaiht. 

[106] This interpretc;ltion also ~nsures that complaints about corruption, 

abuses of pyblic pow~r ~nd resources are properly investigc;1ted, 

exposed and remedied. Since corruption and abuses of power for self

gain inevitably impact on the realisation of the rights in the Bill of 

Rights, In Glenister v President of the Republic of South Africa30 

the following was held: 

" ... Com,1ption has become a scourge in our country and it poses a 
real danger to our developing democracy. It undermines the ability of 
the government to meet its commitment to fight poverty and to deliver 
on other social and econqmic rights guaranteed in our Bill of Rights. 31

" 

In the majority judgment, Mosen~ke OCJ and Cameron J stated: 

"There can be no gainsaying that corruption threatens to fell at the 
knees virtually everything we hold dear and precious in our hard-won 
constitutional orde,r.- It blatantly undermines the democratic ethos, the 
institutions of democracy, the rule of Jaw and the foundational values of 
our nascent constitutional project. It fuels maladministration and public 

Saidi, par 35 
30 

201 1 (3) SA 347 (OC), Glenister 

3• 
· ' Glenister, par 57 
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fraudulenc(J and imperil$ the capacity of the State to fulfil its obligations 
to protec;t1 promote and fulfil all the rights enshrined in the Bill of 
Rights. When corruption and organised crime flourish, sustainable 
development and economic growth are stunted. And in turn, the 
stability and security of society is put at risk. ~2

" 

[107] The investigation of suqh compl~ints is vital to the protection and 

promotion of right~ in the Bill of Rights. The investigation of complaints 

submitted to the PP is also a key mechanism for promoting the 

foundational cor:istitutionql democratic principles of accountability, 

openness and responsiveness and the principles governing public 

administration. 

[108] The importance of the investigations and remedial a~tion of the PP for 

the protect_ion of the rights in the Bill of Rights, was ~mphasised by the 

Constitutional Court in Nkandla. It was stated that: 

· ~ Glenister, pa~ 166 

"In the execution of her investjgative, reporling or remedial 

powers, she i$ m;,t to be inhibited, undermined or 

sabotaged. When a/I other essential requirements for .the 

proper exercise of her power are met, she is to take 

appropriate remedial action. 01.1r constitut;onal democracy 

can only be truly strengthened when: there is zero· 

tolerance for the culture of impunity; the prospects of good 

governance are duly enhanced by enforced accountability; 

the observance of the rule of law,' and respect for eve,y 

aspect of our Constitution as the supreme law of the 

Republic are real. 



' 

Her investigative powers are not supposed to bow down to 
anybody, not even at the door of the highest chambers of 

raw State power ... 

. . . The purpose of the office of the Public Protector is 

therefore to help uproot prejudice, impropriety, abuse of 

pow~r and corruption In State affairs, c:1/1 sph~res of 

government and State controlled institutions. The Public 

Protect.or ls a critical and indeed indispensable factor in the 

facilitation of good governance and keeping our 

constitutional democracy strong and vibrant. ,,33 

[109] The Report by the PP did not ~ddress the major issues raised in the 

complaints, nor th~ n1.1merous indications of irregularities. In this 

instance the PP did nothing to assure the public that she kept an open 

and enquiring mind and that she discovered, or at least attempted to 

discover the tn,ith. 

THE REMEDIAL ACTION PROPOSED BY THE PP 

[110]The Public ProteQtqr directed the following remedial ac;tion to be taken: 

"7. 1 The Premier of the Free State Province {re. Mr Ace 

Maaashulel must: 

7. ·1. 1 Initiate and institute disciplinary action against all 

implicated officia..ls involved in the Vrede Dairy Farm 

projec:t; 

:j3 . : . ' . . . 
· Nk,,mdla .at paras. 54,56. 



7.1.2 Submit the report regarding the remedial action in 7.1.1 to 

the Public Protector after the conclusion of the disciplinary 

proees$f!JS; 

7. 1.3 Ensure that he conducts a reconciliation of the number of 

cows initially procured and found during April 2017 as per 

his undertaking (.. ) ; 

7. 1. 4 Ensure that he submits an implementation plan within 30 

days of the issving of this report. 

7.2 The Head of the Free State Department of Agriculture (i.e. 
-· -., . . . _ _ --· - -·- · .- ·· . ; -- . .... - -·· : - - .. -- -- ' . ·· · ·· ·-- - _._, _ . . . . - . - -- -

Mr Mbana Peter Thabethel must: 

7.2.1 Ensure that the officials of the Supply Chain Management 

Division and Management of the Department are trained 

on the prescripts of the National and Provincial Treasuries 

in respec;_t of procurement and specifically in respect of 

deviations; 

7,2.2 Take correctiv~ measures to prevent a recurrence of the 

failur~ of the management proc~ss referred to in this 

report; 

7.2.3 Ensure that all Departmental staff involved in the 

implementation and execution of Projects are properly 

trained and cap;;1citated to manage Projects assigned to 

them; 

7.2.4 Develop and revise current policies for the implementation 

of internal control measures in line with Treasury 

prescripts and regulations. 1' 

[111} The Applicants, in both applications took issue, not surprisingly, with 

the faGt that the Premier flnd the Head of Department, Mr Thabethe, 



who were both implicated in the Project were tasked with taking 

dis.ciplinary aQtrons, corrective measures and departmental training to 

avoid a recurrence of the incident. 

[112] The result was that it was left to the Premier, who was himself 

implicated, to determine who constituted an "implicated official". 

Despite 1;tdmitting that he was an implicated official, the PP failed to 

identify Mr Thabethe in the findings as a primary instig~tor in the 

scheme and held responsible as the accounting officer. 

[113] The PP, in order to justify her stance pertaining to the remedial action 

in respect of the HOD, stated that the Executive Authority (ie the MEC) 

has no powerto discipline a provincial HOD. She contended that, only 

the Premier has that power in terms of the Public Service Act. 

However, this legal conclusion is obviously incorrect. Under the Public 

Finance Management Act 1 of 1999 ("the PFMA"), read with th~ 

National Treasury Regulations, the head of department, as the 

"accounting officer0 is accountable to the Executive Authority 

responsible for the department. The MEC is specifically empowered to 

commence investigations and take disciplinary action against the 

accounting officer in the event of alle~ed financial misconduct. 

[114] The provisions of the Public Service Act {sections 16A(1)(a) and 

168(1)(a)) similarly provide that "the relevant executive authority" is 

responsible for taking disciplinary action against the head of 

department. The "executive authority" in relation to a provincial 



department is defined to mean Uthe member of th~ Executive Council 

responsible for such portfolio". 

[115] Secondly, the PP contended that she referred generc11ly to "implicated 

officials'', because she "wanted to ensure that all officials who wol'ked 

on the project are not excluded from disciplinary action". But this did 

not explain the removal of the specific direction in the provisional 

report that disciplinary action be taken against the HOD, who played a 

pivotal role in the alleged irregularities that occl.lrreo. 

[116] The rem9vc1I of this speclfic direction was especially inappropriate and 

irrational given that the PP afforded the Premier, the discretion to 

determine who the "implioat~d offlci~ls" were as already stated. This 

must be seen in the context that the Premier had recordeo in his 

response to the seQtion 7(9) notice that there was "no credible basis 

for taking disciplinary stfJps against the Head of Department". This 

position taken by the. Premier should have deeply concerned the PP 

and should have influenced her consideration of appropriate remedial 

actions. To put people who are implicated in wrongdoing in a position 

to investigate that very same wrongdoing, is absurd and goes against 

every known principal of law and logic. 

[117] In the provisional report, the PP directed that the disciplinary action 

was to be taken by the HOO against the incumbent and implicated 

HOD, Mr Tl1abethe, as he was "an imp!icc;1ted official''. 



[ 118] This remedial action was removed by the PP in her final Report and in 

so doing she rendered the remedial action that was required to be 

implemented by the HOD, ineffe9tive and irrational, the instructions to 

the HOD could not be expected to be properly implemented or achieve 

their purpose, uniess coupled with the specific requirement that the 

incumbent HOD be subjected to disciplinary action. 

[119] The PP's third change to th~ remedial action in the provisional report 

was the removal of the requirement that the Premier and the MEC 

must "ensure that the findings of the Accounting General are noted 

and the recommendations as mentione.d in his report of January 2013 

are implemented'. This re,f~rred to the report prepared by Treasury's 

Specialised Audit Services and EN$ Forensics. The Treasury report 

had recommended that: 

a. disciplinary action be taken against the HOD, Mr Thabethe for his 

role in concluding the agreement between the Department and 

Estina and for committing the Department financially, without 

ensuring that funds were available; 

b. disciplinary action be taken against the Department's Chief 
. ,. ___ .. ~ ,;:.-

Financial Officer, Ms Dhlamini for failing to ensur~ that proper 

financial oversight and controls were in place before transferring 

funds to Estina; 

c. no further money was to be invested in the project until the risk 

factors identified ln the report were addressed; 



d. the project must be reassessed and the necessary due diligence 

completed to ensure that the project is viable, with various specific 

steps to be taken for- the reassesS.ment. 

[120] Th(;} PP did not give any explanation for the removal of the aforesaid 

action proposed in her answering affidavit. 

[121] In the provisional report, it was proposed that matters be referred for 

further investigati9n to other apprppriate public authorities. All such 

r~medial actio.n was rernoved from the Report. The PP mac!e several 

arguments to justify these amendments. She inter alia contended that 

there was no need tQ investig~te the political leadership in the 

Province, becaus~ "there was nothing in the main complaint, . second 

complaint pr the Provisional Report whioh implicfJted the Premier". 

[122] This answer is factually incorrect, for various reasons. In his first and 

second complaints, the Complainant rais~d concerns about the lack of 

transparency, non-compliance with procurement law, and the failure to 

obtain value for money in the implementation of the Project. The 

complaint was levelled again$t the ''Fre~ State Provincial Government" 

in general. The fact that he did not mention the Premier specifically did 

not mean that the Premier was not implicated in the complaints, as he 

was the Premier of the Free State Provincial Government and as s.uch, 

the head of the Provinc;ial Government, who was instrumental in the 

conclusion of the suspect agreements and who ensured that the 

irregular payments were made. 



[123] The Premier's personal involvement in promoting the Project and the 

close association betvveen the Premier (through. his son, Tshepiso 

Magashule, who was employed by the Gupta family) and the Gupta

associates involved in Estina, was reported in the media from as early 

as 2013. Likewise, Mr Zwane's direct involvement in facilitating the 

Project, and the allegations of kickbacks from the Gupta family was a 

matter of public record. 

[124} The PP did no.t explain her failure to investigiite, or at least to refer to 

another authority to investigate, the allegations in the Complainant's 

third complaint. The$e included the specific r;11l.egations that the Estina 

contract •iwas approved by the le9al department in the Office of the 

Premier: and (hat the National Treasury'$ findings and 

recommendations had bfJcm "ignored by the provincial government and 

the Premier'. It must also be noted, as already stated, that the Premier 

in his response to the section 7(9) notice, disregarded Treasury's 

findings and recomm~nc;fations. 

[125] The PP cont~nded that the remedial action in respect of the SIU had 

"been overtaken by events" specifically because: "The idea of sending 

these matters for investigation to the SIU was to recover irregular 

expenditure. Sut f)y the time the final report was finalised the recovery of 

irregular expendifµre was already under way by the Hawks and the 

SIU." 



[126] The remedial action directed in the provisional report in respect of the 

SIU was not merely "to recover" irregular or illegal expenditure. It was 

considerably broader, and reads as follows: 

"The Head of the Special Investigating Unit to: Conduct a forensic 

investigation into serious mr;1/administration in connection with the 

Vrede Dairy Integrated Project of the Free State Department of 

Agriculture, th~ improper conduct by official of the Department and the 

un/qwfu/ appropriation or expenditure of public money or property with 

the view Qf the re0.overy of /QS$es by the Ste1te'1• 

[127] The PP justified her decision not to investigate the third complaint that 

was lodged on 10 Mc;1y 2016, because, she said, it was too late to do 

so. One must in thi~ r~gards note that the final report was only issued 

in February 2018. It is inc9noeivable that, having regard to the dates, 

she could se.riously contend that it was too I.ate for her proper 

consideration. 

[128] The rernoval of the remedial action in the provisional report referring 

the matter for further investigation by the SIU, (to conduct a forensic 

investigation, into $?rious maladministration , improper conduct and 

unl~wful e~penditure) and to the Auditor-General (to conduct a forensic 

and due dilig~nGe audit verifying th~ expenditure of public money), was 

explained by the PP as follows: the reason that Adv Madonsela 

referred these matters for investigation to the SIU was to recover 

irregular and illegal expenditure, and by the time the final report was 

finaiised, that was already underw~y by the Hawks and Asset 

Forfeiture Unit (the "AFU") and h~d thus been "overtaken by events". It 

-------- ---- . .. ----



was incorrect to state, as the PP did, that the remedial action was 

"overtaken by events''. Even if the SIU and the Hawks had 

commenced an investig~tion to recover money unlawfully obtained 

under the Project, they were no longer required by the PP to do so. 

{129] It is crucial to note that these remedies were removed from the 

provisional Report before the PP was even aware of any parallel 

investigations, which immediately causes one to doubt the truthfulness 

of this explanation. The aforesaid is clear, because they had already 

been removed from the Report when the secti.on 7(9) notice·s were 

sent to the Premier and Mr Thabethe, among others, on 7 June 2017. 

[130] The investigation into improper conduct by officials, which the PP 

claimed she could not unc!ertak~ previously, because of financial and 

resource constraints, would have been referred in the provisional 

report to the SIU for investigation. The PP omitted that remedial action. 

[131] CASAC argued that the PP was mistaken that the SIU investigation 

proposed in the provisional report was only about recovering irregular 

and illegal expenditure: It was instead aimed to secure the re.covery of 

losses. It expressly included a forensic investigation into "serious 

maladministration" and 1 more importantly, "the improper conduct by 

officials of the Department' , This arg~1ment is clearly correct. The 

instruction to the SIU was coupled in the provisional Report_, with a 

reporting obl igation and ongoing monitoring by the PP. The 

provisional Report stated that "The referral of the report to the Special 



.... 

Investigation Unit and the Auditor ·General will be monitored on a bi-

[132] The PP stated that "The remedial action involving the SIU and the 

Auditor General wer~ removed beca1,1$e I considered that I did not 

have the power to instruct either of them to conduct an investigation on 

mybehaJf'. 

[133] That remedial action was successfully challenged on review in the 

matter of ABSA B;Jnk.~ However the judgment in that matter was 

givE.ln on 16 February 2018, after the Report was published. In those 

proceedings, the PP had defended the remedial action m~ being within 

her powers. 

[134) In the ABSA Ban~f! matter, the Court noted that the provisions of the 

Special Investigating l)nits and Special Tribunals Act 7 4 of 1996 (the 

SIU Act) are important in assessing remedial action directed at the 

SIU. Section 2 of the SIU Act provides that the President may 

establish special investi_gating units. Section 4 refers to the functions 

of a SIU whereas section 5 sets out the powers of such a unit 

Subsection (6)(b) provides: 

"The Head of a special investigating unit may refer any matter 

which, in his or her opinion, could best be qealt with by the Public 

Protector, to the Public Protector and the Public Protector may, if 

he or she deems it appropriate, refer any matter which comes to 

34 Aim .Bank: par 23 
35 Absa Bank, p_ar 23 



his or her attention and which falls with;n the terms of reference 

of a speciai investigating unit, to such unit." 

[135] The Court interpreted this provision as follows: 

"Again the operative words applying to both a SIU and the Public 

Protector -are 'may refer'. This subsection allows the Public 

Protector and the het;1d of a SIU to rf;fer matters to one another. 

The SIU is a statutory institution established by the President in 

terms of section 2 of this Act. It has, like the Public Protector, only 

those powers assigned to it l)y statute. This subsection does not 

. create a hierarchy between the two. £c1ch can bring a matter to 

the attention Qf th~ other, but neither can instruct the oth~r on 

ho.w to deal with c1 matter. ''16 

(136] In Absa Bank the Court a!so considered the wording of s 6(4)(c) of the 

PP Act, which empowers the PP "to bring to the notice of and to refer 

any matter, or to make an appropriate reGommendation to another 

public body or autherity, The Court s~id: 

"It does not empower the Pu_blic Protector to b~ prescriptive or to 

instruct the SIU as to hpw to deal with the matter she brings to its 

no#ce. Once the Pul)/ic Prote.ctor has reforred a matter to the 

SIU, or has made an appropriate recommendation, she has 

exhausted her powers under this subsection. The decision as to 

how the matter must be handled is not that of the Public 

Protector, but the prerogative of the public body or authority 

concerned, in this instance the SIU. ,,37 

[137] Although the PP is clearly empowered to refer ,;1 matter to the SIU for 

investigation, as is specifically provided for in section 5(6)(b) of the SIU 

_~
6 Absa 6anl<, supra, par 23 

37 
Absa Bank, supra, pan;1 69 



Act. The effect of the ABSA Bank decision is that it is not open to the 

PP to instruct the SIU how to exercise its powers, as she had 

purported to do in the Report in that matter. 

[138] As regards the Treasury report, the PP contended that the remedial 

action directed at this office in the pr9visional report wa~ incompetent, 

because "the Auditor-General doe~ al.ldits of acc;ounts and financial 

statements. He dqes not do forensic and dLJe diligence investigation~." 

{139] Section 188 of the CQn$titution, states that "the Auditor-General may 

audit and report on the ac9ounts, financial statements an<;J financial 

managemeIJf of., , ,; {b) {;JOY institution that is authorised in terms of any 

law to receivf? mont1.y fora pt1blk; pu1p9se'' [Court's emphasis]. 

[140) It is aecordingly clear th.at the PP'$ contention in · this regard$ is 

incorrect . The Public Audit Act no 25 of 2.004 further defines the 

powers and functions of the Auditor~General. Section 438 of the Act 

38 4 Constitl,ition4;1lfunc:J;ions· 
(1) The Auditor-General must audit and report on the accounts, financ;ia.l ;;tatemen!;s and financial 

managemen·t of-
(a) 911 national and provincial stat~ depi;i.fl:ments ~nd c;1dministrations; 
(b) all ~onstitutional insti'i:ution~; 

(c) the a.dmJnistratlon of Parliament and of ea<:h provincial legislatyre; 
(d) all municipalities; 

(e) all municipal entities; and 
(f) any other institution or accounting entity reqvired by 0th.er national or by provincial legislation 

to be auditi;ld by the Auditor-General , 
(2) The Auditor0 Gen~ral must auolt and report on the c;;onsolldated financial scy,tements of

(a) the national gQvernment a$ required by section 8 of ~he Public Finance Management Act; 
(b) all provlnc;ial governments as required by section i9 of the Public Finance Managerne11t Act; and 
(c) a par~nt municipality arid all municipal entities lJQder its so!e or effe.ctiv~ r,ontrol as required by 

section 122 (2) of the Mi.ini<':ipal f'im~rice ~1cnagemznt Act. 
(3) The Auditor-General may audit and report on the '*q:ounl:$, finanGiai stqtf;!ments and financial 

rm,magement of-
(a) l;lny public enl!ity fisted in the Public f.inance Manag~roent Act; and 

(b) any other institution not rnentioned in subsection (1) and which is• 
(i) funded from tt,e National Revenue Fund or a Proviriciai Revenue Fund or by a municipality; or 

(ii) authorised in terms of any legislation to receive money for a public purpose. 
(3A) The discretion of the Auditor-General as contemplated in subsection (3) ·applies to any public 

entity contemp!ated in subs~ti9n (3) (a)and any other Institution contemplated ln subsec~ion 
(3) (b) that meets prescribed criteria. 

[Sub-.s. (3A) lnserted by s. 2 (a) of Act 5 of iorn (wef t April 2019).] 
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defines the Auditor-General's constitutional functions. Section 5 of the 

Public Audit Act defines the "other functions" that are extended to the 

Auditor~General under the Act The$e include the power, under s 

5(1 )(d) (read with :;i 29) -

"to cany out an appropriate investigation or special audit of any 

institution referred to in section 4(1) or (3) [which includes provincial 

sta.te department;3 and a.dmin;strations] if the Auditor-General 

consicfer$ it to be in the public interest or upon the receipt of a 

complaint or request". 39 

[141] Accorqingly, the Auditor General is vested with special investigative 

powers, which extend beyond its regular auditing function, and which 

may be exercised in the public interest and on request. 

[1421 Furthermore the PP contended that she did not have the legal power 

to instruct either the SIU or the Auditor-General tQ conduct an 

investigation. This interpretation of the law is inc.orrect as section 

6(4)(c) of the PP Act expressly empowers the PP to, at any time prior 

to, during or after an investig~tion, refer any matter to the appropriate 

public body or authority to make an appropriate recommendation, 

[143] The PP was clearly aware of this fact, as she inc!uded the following in 

her final Report: 

(4) In th<; event of ciny conflict between fois section and qny ether legi:;,lation, this section 
prevails. 

39 Sections 5(2)(a) and 5(3) further provide that I.he A.ud:tor-General may "co-operate with persons, institutions and 
associations, nationally and internationally' , and "may, in the public interest, report on any matter within the functions 
of the Aucjitor .. Gerr~ral arid submit such s1 report to the relevant legislature and to any other organ of state with a 
direct interest in tt:ie matter" 
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"There is nothing in the Public Protector Act or Ethics Act that 
prohibit the Public Protector from instructing another entity to 
conduct further investigation, as she is empowered by section 
6(4)(c)(ii) of the Public Protector Acf'. 

[144) The Court held in NkandJa40 as follows, "[i)t ought to be borne in mind 

that the Public Protector regularly instructs members of the executive, 

including high~ranking government officials, to exercise discretionary 

powers assigned by law to them." In that case, the Court was provided · 

with various examples where the Public Protector "had instructed . 

organs of state to perform functions that are ordin~rily left to their 

discretion". 

[145] The PP committed ye~ another error of law, when ~he assumed that 

she lacl~ed suGh a power. The evidence suggested, that she was 

aware that she possessed the power, but elected nevertheless to 

exclude the remedial action. 

[146] In the light of the analysis set out .;;1bove I am of the view that the 

remedial action in the report obviously did not constitute an effective 

remedial action. It did not redress or undo "prejudice impropriety, 

unlawful enrichment or corn,1ption"41 that occurred during the project. In 

Nkandla the following was said regarding appropriate remedial 

"[68] Taking appropriate remedial action is much more significant than 

making a mere endeavow to address complaints as the most the 

Nkandl~, par f;l8 and 71 
!/lk;;;ndla. par68 and 71 

· Nkqndla. par 68 & !59 
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Public Protector could do in terms of the interim Constitution. It 

connotes providing a proper, fitting, suitable and effective remedy for 

whatever complaint and against whomsoever the Public Protector is 

called upon to investigate. Howev(;Jr sf)nsitive, embarrassing and far~ 

reaching the implications .of her reporl and findings, she is 

constitutionally empowered to take action that has that effect, if it is 

the best attempt at curing the root cause of the complaint. Remedial 

action must therefore be suitable and effective. For it to be effective 

in c1ddressing the investigated complaint, it often ha$ to be binding. In 
' . 

SABC v DA the Supreme Court of Appeal correctly observed: 

'The PLJblic Protector cannot realise the constitutional purpose of her 

office if other organs of sfgfe may second-.guess her findings and 

ignore her recommendations. Section 182(1)(c) must accordingly be 

taken tQ mean what it says. The Pµblic Protector may take remedial 

action herself. She may determine the remedy and direct the 

implementation. It follows that the language, history and purpose of s 

182(1)(c) make it clear that the Constitution intends for the Public 

Protector to have the power to provide an effective remfJdy for state 

misc;onduct, which includes the power to determinfJ the remedy and 

direct its implementation.' 
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[69] But, what legal effect the appropriate remedial action has in a 

particular case depends on the nature of the issues under 

investigation and the findings made .... "43 

[147] An analysis of the aforesaid illustrates the many failures of the PP in 

the conclusions she arrived at and the ineffectiveness of the remedial 

action proposed by her. 

CONCLUSION 

[148] The PP accused th~ DA of having political motives, while it is definitely 

not inconceivable and even probable that such an agenda may exist, 

th~ PP should rise above any politiCcll agenda real or perceived and 

should look obje9tively at the complaints lodged, irrespective of where 

it · may emanat~ from, ~nd whatever the political objectives may be. 

Anyone, including any political party, should feel confident that the PP 

will investigate any legitimate complaint properly and objectively. The 

PP, like judicial officers, should transcend criticism and act without 

fear, favo1.1r and pr~jµdicr,; in al! matters that come before them. The 

public should rest assured that those that preside over them or 

investig1;1te their complaints will always execute their duties with due 

regard to the principles of the Constitution and the Rule of law. 

[149] Regarding th11 question of rationality it is important to note what was 

stated in Pharmaceutical Manufacturers Association of South 

Africa & others vs President of the Republic if South Acrica & 

·--- --- --.---.---.. --~ .. - - -..-- -43· .. . . . . 
Nkandla, par 68 & 69 

. ·-···· ·· -· ·- - - -·- - - --- ------
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others explained, "[d]ecisions must be rationally related to the purpose 

for whic;h the power was given, otherwise they are in effect arbitrary 

and inconsistent with this requirement. "44 

[150] Accordingly, the starting point is to determine what the purpo$es are of 

the PP's powers and functions generally, and her powers to investigate 

and take remedial action specifically. 

[151] The purpose of her- specifie power to investigate and report is to 

discover and expos~ evidence of corruption and prejudice, with a view 

to maintaining an effective public service and good governance. The 

purpose of her power to devise and implement remedial action is to 

remedy instances of corruption and prejudice, to ensure that those 

responsible are held accountable an~ that those affected obtain 

appropriate relief and to prevent re-occurrence of the same conduct. 

[152] Given the above, in my view the Report is unlawful and 

unconstitutional and as a result fails to comply with the requirement of 

leg~lity. In particular, the PP has fail~d to comply with section 6 of the 

PP Act and section 182 of the Constitution. This follows because of her 

failure to properly investigate the complaints of 12 September 2013 

and 2.8 March 2014, seen together with her failure to use her statutory 

powers, an<;j to adopt the stance of a proactive investigator. She 

~ontravened section 6(4)(a) an_d 6(5) of the Public Protector Act and 

section 182(1 )(a) and (b) of the Constitution. 

44 2000 (2) SA 6:74 (CC) at para 85 



[153] The failure to properly investigate the complaints of 12 September 

2013 and 28 March 2014 was plainly irrational, in that it was not 

rationally related to the purpose of the PP or her specific powers to 

investi~ate and report, it was also not rationally related to the 

information before her, which provided at least prima fa,:;ie evidence of 

corrupt activity. Relevant considerations were ignored which point to 

irrationality. There had also not been a correct application of the law as 

wa& set out above. 

[154] The failure to have regard at all to the complaint of 10 May 2016, or to 

have regard tQ the inf9rmation in the public d9maih of evidence 

implicating high~ranking public officials and the Gupta family in 

corruptic:m was irrational in that the facts ignored related directly to the 

serious allegations of corruption i'::lnd malfeasance in the Project and 

were patently relevant 

[15.5] Her proposed remedi~I action, which envisaged that implicated senior 

officials act as the arbiters of disciplinary proceedings and 

procurement training, contravened section 6(4) of the PP Act and 

section 182(1)(c) of the Constitution, in that it failed to devise a remedy 

that was appropriate, proper, fitting, suitable or effective, as a result 

her fail.ure to devise ~n appropriate, proper, fitting, suitable or effective 

remedy was irrational. 

[156] The PP's belief that she was not empowered to take r~medial action 

referring the m~tter to another organ of state for further investigation 

constituted a profm~nd rnista.ke of law as fully ~xp.lained above. 
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[157] It is now trite that a Report of the PP- is legally binding and of full force 

and effect until it has been reviewed and set aside45
. Section 17246 of 

the Constitution provides the starting point. In term~ of 

section 172(1 )(c:1)47
1 

~s a matter of constitutional principle, an invalid 

decision must be dec;l~red invalid.413 

[158] Following a d~Gla.ration of jnvalidity, this Court has the power to order a 

just and equitable remedy under section 172(1)(b)49
. As a default 

pos.ition, the just c:md equitable re.lief must bl7 aimed at correcting or 

reversing the consequence$ of the invalid exercise of pu.blic power: 

"Logic, general principle, the Constitution, and the binding 
authority of this Court all point to <;i default position that 
require$ the oonsequences of invalidity to be corrected or 
r~verse.d wh~re they can no longer be prevented. It· is an 
approach that c,iCeords Wlth the rule of law and principle of 
legality. "50 . 

[159] Having found that an exercise of public power is constitutioncdly 

invalid, the court must grant appropriate relief that is corrective of the 

consequences of 1,mlawfl,llness. This demands that the report be 

declared invalid, reviewed and set aside. Due to the specific 

circumstances in this case it will not be appropriate to refer the matter 

back to her. 

Nkandala, paras 73.75. 
46 :172 Powers ~f c;ourt:s in ~onstitutiQnijl .,,l;)tt;ers 

47 (l) When deciding a !:Qnstitutional m9tter within its power, a court -
(a) must di;c:lare that gny law or conduct that is inconsisient with the Cqnstltution Is invglid to the 

extent of its ihc9nsiste1191 
48 Bengwenyama Mine.rals (Pty) Limited v \;ii:norah Re$ources (Pty) Lirni(ed 2!)11 (4) SA 11'3 (CC} at para 84. 

•• (b) ll'lay make any order that is j ust and equitable, Including" 
(i) an order limiting the retrospective effect of the dec;larat ion of invalidity; and 

(H) an order sµspending the clec;:lari;ltian of invalidity for any period and on any condit ions, to allow 
th!'.! competent a uthority to o;:r rei;t the 1.1efect 

so AHpay C~nsolidated Investment Holr~ ings (Pty) Ltd and ·Olh~rs v Ctiief l;xecutive Officer of the South African 
Social Security Agency and Qthers (Na 2) 2014 \6) BC.LR 641 (GC} p~ra 30 . 



[160] As a result I make the following order: 

1. It is decial'ed that in investigating and reporting on the 

Vrede Dairy Project for purposes of her report No 31 of 

2017/18, dated 8 February 2018, the PP failed in her duties 

under section 6 and 7 of the Public Protection Act and 

section 182 of the Constitution. 

2. The PP!s report No 31 of 2017/18 date 8 February 2018 is 

accordingly reviewed, set aside and declared unlawful, 

unconstitutional and invalid. 

3. The cost$ order is po$tponed sine die. 

~7~ 
RG TOLMAY 

JUDGE OF THE HIGH COURT 

··•·· . .. ........................... -------- .......... .... ... __ 
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