
58798/2021 /ae 1 JUDGMENT
2022-08-30

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION,  PRETORIA

CASE NO  :   58798/2021

DATE  :   2022-08-30

In the matter  between

THE BODY CORPORATE OF LABORIE Appl icant

and

MCKONIE B Respondent

J U D G M E N T

STRIJDOM,  AJ  :   Th is  is  an  ex  tempore  judgment  in  case

58798/2021.

1. This  is  an  opposed  appl icat ion  for  prov is ional

sequestrat ion  of  the  respondent .  On  10  August  2021

judgment  was  obtained  against  the  respondent  in  the

Magist ra te ’s  Cour t  Pretor ia ,  under  case  number

19873/2021,  for  payment  o f  the  amount  o f  R2,948-48

wi th  in terest  a t  the rate  of  20-percent  per  annum,  and

D E L E T E  W H I C H E V E R  I S  N O T  A P P L I C A B L E

( 1 )  R E P O R T A B L E :   Y E S  /  N O .

( 2 )  O F  I N T E R E S T  T O  O T H E R  J U D G E S :   Y E S  /  N O .

( 3 )  R E V I S E D .
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payment  o f  cost  on an at torney-and-c l ient  scale.

2. A  warrant  o f  execut ion  against  the  proper ty  o f  the

respondent  was  issued  on  27  August  2021.  On  22

September  2021,  the  sher i f f  issued  a  re turn  in

accordance  wi th  the  provis ions  of  the  Magist ra te ’s

Court  Act  32  of  1944.   Payment  o f  the  judgment  debt

was demanded f rom the respondent  by the Sher i f f  on  

22  September  2021.   The  respondent  was  unable  to

pay the  judgment  debt ,  and i t  was demanded f rom the

respondent  to  po int  out  movable  and  disposable

proper ty  which  could  be  at tached.   Goods  were

at tached  by  the  Sheri f f .   The  not ice  of  a t tachment  in

execut ion includes i tems to  the va lue of  R3,850.

3. On 29 September 2021 an af f idavi t  was received f rom

Asanda  Senyath i  that  he  is  the  cousin  of  the

respondent ,  and  that  the  goods  at tached  by  the

Sheri f f  are h is  proper ty .

4 . On  21  October  2021  the  Sheri f f  a t tended  the

respondent ’s  premises  for  a  second  at tempt  at

execut ion,  and  no  suf f ic ient  d isposable  proper ty  were

pointed  out  to  him  by  the  respondent .   The
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respondent  was  requested  to  declare  whether  she

owns any immovable  proper ty  which  is  executable,  on

which  the  fo l lowing rep ly  was furn ished to  the Sher i f f ,

and  I  quote:  ‘No,  does  not  own  any  immovable

proper ty . ’   A nul la  bona  re turn was submi t ted.

5. A  Deeds  Off ice  search  shows  that  the  respondent  is

the  sole  owner  of  sect ional  t i t le  un i t  55  or  SS Laborie

Scheme  number  657,  measur ing  90  square  metres,

known as Uni t  1 .

6 . A  proper ty  va luat ion  conducted  ind icates  the

aforesaid  proper ty  having a market  va lue  of  R800,000

and a force sa le va lue of  R650,000.

7. From  21  October  2021,  the  respondent  remains

indebted to  the appl icant  for  an amount  o f  R7,235-31.

8. The  respondent ’s  opposi t ion  to  the  appl icat ion  for

sequestrat ion can be summar ised as fo l lows:

8.1   The  deponent  to  the  founding  af f idavi t  for

sequestrat ion  does  have  the  author i ty  to  do
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so,  in  that  the  managing  agent  Huurkor

Admin  (Pty)  L imi ted  cannot  act  on  behal f  o f

the body corporate.

8.2 The  recovery  of  lev ies  should  be  done  on

appl icat ion  to  the  Ombud  and  not  by

inst i tu t ing l i t igat ion in  a  cour t  o f  law.

8.3 The  Sher i f f  has  misled  the  Court  by

render ing a nul la  bona  re turn of  serv ice.

8.4 The  respondent  is  in  the  process  of

resc ind ing the defaul t  judgment.

8 .5 The  appl icant  does  not  have  a  l iqu idated

claim of  R100 against  the respondent .

9 .     This  Cour t  is  not  tasked to  consider  the rec ission of  the

defaul t  judgment.   Unt i l  the  defaul t  judgment  is  set  as ide

i t  is  va l id  and must  be given ef fect  to .

10.   The terms of  the management  agreement  entered in to

      between the appl icant  and Huurkor  Admin (Pty)  L imi ted,   

      provides as fo l lows:

10.1 Clause  2.6,  and  I  quote:  ‘Huurkor  Admin
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(Pty)  L imi ted  is  duly  author ised  to  inst i tu te

any  legal  proceedings  in  the  name  of  the

Appl icant  against  any person. ’

10.2 Clause  2.8,  I  quote:  ‘Huurkor  Admin  (Pty)

L imi ted  is  du ly  author ised  to  inst i tu te  legal

proceedings  in  the  name  of  and  on  behal f  o f

the  Appl icant ,  and  to  instruct  a t torneys  to

inst i tu te  legal  proceedings  and  fur ther

co l lect ion against  a  speci f ic  owner. ’

11. I t  was  submi t ted  by  counsel  for  the  appl icant  that  the

Sect ional  T i t le  Schemes  Management  Act  and  i ts

regulat ions,  the  Sect ional  T i t le  Act  and  i ts

regulat ions,  and  the  Communi ty  Schemes  Ombud

Serv ice  Act  has  no  requi rement  that  any  body

corporate  must  recover  levies  f rom  i ts  members  by

way  of  appl icat ion  to  the  Ombud.   I  agree  wi th  th is

submiss ion.

12. Sect ion  38(1)  o f  the  Communi ty  Schemes  Ombud

Serv ice  Act  prov ides  that ,  and  I  quote:  ‘Any  person

may  make  an  appl icat ion  i f  such  a  person  is  a  par ty

to  or  a f fected mater ia l ly  by a d ispute. ’

13. Having  considered  the  papers  and  submiss ions  made
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by  counsel  for  the  par t ies,  pr ima  fac ie  the  appl icant

has  establ ished  a  cla im  against  the  respondent ,  that

the  respondent  has  commit ted  an  act  o f  inso lvency

and  that  there  is  reason  to  bel ieve  that  i t  w i l l  be  to

the  advantage  of  credi tors  i f  her  estate  is

provis ional ly  sequestrated.

14. The draf t  order  marked ‘X’  is  therefore  made an order

of  the Court .   

There  is  a  re turn  date  of  17  October  2022.  The

respondent  is  ca l led  upon  to  advance  reasons  i f  any

why  the  Court  should  not  order  a  f ina l  sequestrat ion

of  the said estate on 17 October  2022.

- - - - - - - - - - - - - - - - - - - - - - - - -

…………………………..

STRIJDOM, AJ

JUDGE OF THE HIGH COURT 

DATE:  ……………….
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