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IN  THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION,  PRETORIA

CASE NO:  38683/2022

DATE  :  2022-09-30

In the matter between

ACIRE PROPERTY HOLDINGS (PTY) LTD Appl icant

and

BANZI TRADE 31 (PTY) LTD t/a BRICKIT Respondent

J U D G M E N T

DAVIS J  :   

Introduction

[1] The  appl icant  in  th is  urgent  appl icat ion  which  came

before  the  court  yesterday  is  the  landlord  of  the  respondent

who  trades  as  Bricki t .   The  premises  is  a  brick-making

factory  s ituated  in  Chloorkop  in  Gauteng,  to  which  I  shal l

refer  to  as  “ the  property” .   The  termination  of  the  lease

agreement,  which  has  been  operat ing  on  a  month-to-month
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basis  since  June  2020  is  imminent.   Br icki t  is  in  the  process

of  re locat ing  i ts  f ive  brickmaking  plants  s ituated  on  the

property to new premises.

The Dispute  

[2] The  dispute  between  the  part ies  is  whether  Br icki t  is

permit ted  to  remove  al l  of  the  structures  erected  by  i t  over

the  years  on  the  property  or  not.   The  ownership  of  the

structures  is  in  dispute  and  forms  the  subject  matter  of  a

pending act ion in this court  in case number 2022-018758.  

[3] There  is  no  dispute  from  the  appl icant’s  s ide  that

Brick it  may  remove  al l  i ts  machinery,  moveable  equipment,

including  all  the  machines  and  equipment  referred  to  in

valuation  reports  of  one  Alex  Kiolos,  dated  8  June  2018  and

13  October  2018,  but  excluding  its  annexure  dated  1

February  2022.   The  i tems  to  be  removed  inc lude  gantr ies

and si los. 

 

[4] From  the  papers  there  is  a lso  no  dispute  that  the

curing  chambers  of  plants  3,  4  and  5,  ident i f ied  as  such  on

Annexure  HC2  to  the  aff idavit  of  one  Henry  Cockcroft,  may

be  removed.   These  consist  of  thermal  insulat ion  panels.

The  racking  instal led  inside  these  chambers  consist  of  a

stee l  s tructure bol ted together  and further  bolted to  the f loor.
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The  thermal  panels  are  inter locked  and  can  easi ly  be

dismantled and removed, together wi th the internal  racking.

[5] The  dispute  is  therefore  whether  Br icki t  may

dismantle,  deconstruct  or  demolish  and  remove  the

structures  that  make  up  the  remainder  of  plants  3,  4  and  5.

These  consist  of  two  warehouse-l ike  steel  and  mortar

buildings per plant,  i .e. s ix in total .

The terms of  the agreement 

[6]   The  relevant  terms  of  the  lease  agreement  are

clauses 10.1 and 10.2.  They read as fol lows:

“10.1 The  lessee  shal l  be  ent i t led  to  erect

and  instal l  and  retain  in  the  inside  of

the  premises  such  said  structures,

f ixtures,  instal lat ions  and  equipment

as  the  lessee  may  reasonably  require

for  i ts  business,  provided  that  p lans

and  specif icat ions  thereof  shall  f irst

be  submitted  to  the  lessor  for  i ts

approval,  which  are  not  unreasonably

wi thheld.   In  part icular  i t  is  st ipulated

that  no  st ructures  or  f ixtures  shal l  be

erected  less  than  10  metres  from  any
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boundary of the premises.

10.2 The  lessee  shal l  be  enti t led  and

obl iged  to  remove  such  instal lat ions

and  equipment  on  termination  of  the

lease,  subject  thereto  that  any

damage  occasioned  by  such  removal

shal l  be  made  good  by  the  lessee  on

demand .”

The Contentions of the Parties

[7] The  appl icant  contends  that  there  are  four  types  of

i tems  l isted  in  clause  10.1.   Those  are  structures,  f ix tures,

instal lat ions  and  equipment.   In  respect  of  structures  or

f ixtures  as  opposed  to  the  remainder,  these  may  not  be

erected  less  than  10  metres  from  any  boundary  of  the

premises.   The appl icant  contends that  these clear ly  referred

to  bui ld ings  and  when  i t  comes  to  removal  of  i tems,  the

appl icant  contends  that  c lause  10.2  dist inguishes  f rom  this

l ist  of  four  of  i tems,  only  two  i tems,  namely  equipment  and

instal lat ions,  which  may  be  removed.   The  impl ication  of  this

dist inct ion  is  that  the  remaining  two  i tems  namely  the

structures  and  f ixtures  may  not  be  removed.   They  are  to

remain  f ixed to  the property  and becomes the property  of  the

landlord.
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[8] Br icki t ,  on  the  other  hand,  re l ies  on  the  aff idavit  of

Cockcroft  a lready  referred  to  above.   He  is  the  general

manager  of  the  Concrete  Manufacturers  Associat ion  of  South

Afr ica  and  has  done  extensive  studies  in  industr ial

instal lat ions,  as  appears  from  his  curr iculum  vitae .   He  has

inspected  the  plant  and  he  explained  that  plants  3,  4  and  5,

representing  the  more  modern  manner  of  br ick

manufacturing,  consist  of  instal lat ions  in  the form of  purpose

buil t  designed  enclosures  to  promote  the  capacity  of

manufacture  of  precast  concrete  uni ts .   He  refers  to  these

plants  as  “bubbles”  or  “symbiot ic  environments”  in  which

each  component  thereof  is  interdependent  on  the  rest,

making i t  possible  for Br icki t ’s  business and employees to,  in

his  words,  “ f lourish”.   Plants  3,  4  and  5  are  descr ibed  as

advanced  product ion  units  with  intr icate  control  systems  and

measures.  The recommended designs of such plants and the

functionali ty  thereof  as  a  complete  uni t  is  done  to  aid  the

protect ion  afforded  by  the  protective  structures  which  create

the  essent ia l  “outer  shel l”  of  the  “bubble”  which  he  had

descr ibed.   Part  of  the  “bubble”  a lso  includes  the  cur ing

chambers  referred  to  ear l ier,  which  al lows  for  the  cur ing

process  of  the  concrete  to  occur.   He  then  referred  to  and

descr ibed  in  an  aff idavi t  how  this  curing  process  involves  a

crystal l isat ion process, with an exothermic react ion.
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[9] Cockcroft  then  concludes  that  the  st ructure,  that  is

now  the  outside  or  protect ive  shell  creating  the  bubble

surrounding  the  precast  concrete  product  p lants,  are  not

mere  bui ldings  housing  occupants  and  equipment,  but  they

form  a  “symbiosis  of  st ructure  and  plant  operat ion  in  an

essentia l  c lose interdependence ” .   Cockcroft  then explains  in

his  aff idavit  that  he  has been advised that  the  short  quest ion

aris ing  from  the  facts  is  whether  the  outside  housing  or

protect ive shell  of  p lants 3,  4 and 5,  i .e.  the st ructures  which

create and sustain  the bubble,  form part  of  the land or  rather

form  part  of  the  plant.   He  then  expressed  an  opinion  which

he  called  a  “ f i rm”  opinion  that  the  housing  or  protect ive

shel ls  form part of  the three plants.  So far h is aff idavit .

[10] I t  appears  that  Br icki t  interprets  Cockcrof t ’s  opinion as

meaning  that  once  an  outer  shel l  or  housing  forms  part  of  a

plant,  then  i t  remains  the  property  of  Br icki t  and  therefore

does not form part  of the land.

Evaluation 

[11] First ly,  Cockcroft  is  not  an  expert  and  neither  is  he  a

lawyer  and  of  course  the  question  of  law is  for  the  court  and

not  for  an  expert.   Secondly,  whatever  Cockcroft  might

explain  as  to  what  forms  part  of  a  plant  or  not  does  ipso
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facto  answer  the  quest ion  of  whether  a  part  of  a  plant  forms

part  of  the  land  once  i t  was  constructed  thereon  or  not.

Cockcroft ’s  conclusion  is  s imply  based  on  the  fact  that  the

outer  shel ls  or  bui ldings  contr ibute  to  creat ing  bubbles  or

internal  areas which provide for  a seamless production of the

concrete  products  unt i l  they  are  placed  in  the  cur ing

chambers  for  cur ing.   There  is  a  manifest ly  di fferent  method

of  construct ion  and construction  material  ut i l ised  in  the  outer

shel ls  than  that  used  in  the  curing  chambers.   The  “outer

shel ls”  consist  of  standard  concrete  slabs,  upright  metal  or

iron  I-bars  bolted  to  the  f loor  and  thereafter  buil t  into

overhead  metal  s tructures  and  covered  by  a  roof,  as  well  as

side  cover ings  and  part ia l  wal ls  constructed  of  br icks  and

mortar.   On  the  other  hand,  as  already  explained  ear l ier,  the

curing  chambers  are  something  completely  di fferent  and

comprises  of  inter locking  and  removable  isopanels  for  the

wal ls  and  the  roof  coverings,  as  wel l  as  the  bolted  internal

metal  racking.   There  are  fundamental  di fferences  of

construct ion  between the  two,  and  as  the  valuator  explained,

last-mentioned can easily be removed.

[12] Although  the  iron  uprights  and  roofs  can  not ional ly

also  be  removed,  their  di fferent  nature  must  be  considered.

Counsel  for  Br icki t  referred  to  numerous  case  law  cit ing

Engl ish law, wherein extensive examples of decis ions of what
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const itutes  a  “plant”  feature  and judgments  were  pronounced

on  what  may  or  may  not  in  certain  c ircumstances  const itute

an  integral  part  of  a  lessee’s  operat ion  and  whether  he  may

therefore  remove  i t  or  not.   These  examples  range  from

swimming  pools  to  the  basins  of  dry-docks.   However,

despi te  what  these  English  examples  may  indicate,  the

star t ing  point  wi l l  be  the  facts  of  the  specif ic  case,  and  in

this  instance  in  part icular  the  terms  of  the  agreement

between  the  part ies.   The  case  law  dealing  wi th

interpretat ion  of  such  terms  are,  inter  al ia  on  Natal  Joint

Municipal  Pension  Fund  v  Endumeni  Municipal i ty  2012  (4)

593 (SCA)  and the long l ine of  subsequent  cases, apply ing in

part icular  paragraph  8  of  that  judgment,  the  most  notable

recent  decis ion being Minister  of  Finance v Afr ibusiness NPC

2022 (4) SA362 (CC).

[13] Applying  the  princ iples  of  interpretation  set  out  in

these  cases,  i t  is  apparent  that  there  is  a  reasonable

prospect  that  the  appl icant  may  be  correct  that  the  part ies

had,  i r respective of  whether  the structures  formed part  of  the

“bubble”  referred  to  by  Cockcroft  and  required  for  a  modern

brickmaking  process  or  not,  intended  to  make  a  dist inct ion

between  structures  on  the  one  hand,  in  respect  of  which

ownership  wi l l  vest  wi th  the  landlord,  whether  through  the

appl icat ion  of  the  common  law  principles  of  accessio  or
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through  contract,  and  equipment  and  machinery  on  the  other

hand,  which  may  be  removed  and  relocated  by  the  tenant.

This  court  need  not  f inal ly  determine  that  issue,  part icularly

as  i t  forms  the  subject  matter  of  a  pending  act ion.   For

purposes  of  the  interim  rel ief  sought  by  the  appl icant,  is

suff ic ient  i f  the  applicant  has  indicated  a  prima  facie  r ight ,

even  i f  open  to  some  doubt.   I  f ind  that  the  applicant  has

established such a r ight.

[14] I  shal l  now  br ief ly  deal  wi th  the  remainder  of  the

requirements  for  an  interim  interdict .   The  argument  was

made that  the applicant  wi l l  not  receive substant ia l  redress i f

the  appl icat ion  was  heard  in  normal  course  and  that  the

appl icant  has  a  c lear  r ight  to  preserve  that  which  const itutes

the  subject  matter  of  a  t r iable  issue  in  the  act ion.  This  can

only  be  alone  by  prevent ing  Br icki t  f rom  demolishing  the

structures  referred  to  above.   The  appl icant  contends  that  i f

the  interdict  is  not  granted  the  appl icant  wi l l  suffer

irreparable  harm as ownership  of  the  disputed subject  mat ter

of  the  action  would  have been rendered  moot  by  the  removal

and  destruct ion  of  that  over  which  ownership  is  c la imed  in

the  action.   The  dispute  would  then  become  largely

academic.   The  applicant  further  says  i t  wi l l  in  the  inter im

lose  the  benef i t  of  a  substantia l  improvement  to  i ts  property

and  therefore  in  the  meant ime  suffer  ir reparable  harm.   This
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irreparable  harm  is  l inked  of  course  to  the  issue  of  the

balance of  convenience.

[15] As  the  Consti tut ional  Court  has  indicated,  one  should

adopt  a  common-sense  and  practical  approach  to

assessment  of  the  factua l  issues 1 .   Object ively,  should  these

structures  in  quest ion  be  removed,  that  is  the  upr ight  steel

structures,  the  roofs,  the  roof  cover ing  and  the  wal l  panels

and  should  the  concrete  port ions  of  the  wal ls  be  reduced  to

rubble,  then  the  applicant  wi l l  be  lef t  for  the  foreseeable

future,  and  unti l  such  t ime  as  an  act ion  may  one  day  in  due

course  be  resolved,  wi th  an  open  piece  of  land  but  wi th

cement  s labs  or  concrete  s labs  thereon,  wi thout  any

structures.   Not  only  wi l l  the  removal  thereof  result  in  a  loss

of  the  value  of  the  structures,  but  the  property  wi l l

conceivably be much more di ff icul t  to re- let  in the inter im.

[16] Br icki t  t r ied  to  counter  this  obvious  consequence  by

arguing  that  the  appl icant  can  simply  erect  new  warehouse-

type  structures.   On  the  other  hand  Br icki t  says  that  the

structures  were  purpose-bui lt  for  i t  and  would  cost  i t

approximately  R3  mi l l ion  each.   Even  i f  the  last  ment ioned

assessment is correct and even if  the tota l  then thereof might

be  R12  mil l ion,  the  amount  thereof  largely  pales  in
1 See for example National Treasury v Outa 2012 (6) SA 223 (CC) and Tshwane City v 
Afriforum 2016 (6) SA 279 (CC) at para 56
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signif icance  when  compared  to  the  total  value  of  that  which

Brick it  seeks to  remove and re locate,  be ing no less than R65

mil l ion  on  Kiolos ’s  own  valuat ion.   The  addit ional  cost  for

Brick it  to  replace  these  purpose-bui l t  structures,  in  my  view,

compares  unfavourably  and  is  outweighed  by  the  pract ical

loss  for  the  appl icant.   I  therefore  f ind  that  the  appl icant  has

indicated  a  suff icient  reasonable  apprehension  of  an

imminent  and  irreparable  loss  and  that  the  extent  thereof,

outweighs  the  inconvenience  which  Br icki t  might  suffer,  i f  i t

may not remove those st ructures and have to replace i t .   

[17] Br icki t ’s  last  counter  to  the  effect  that  the  appl icant

should  furnish  guarantees  in  the  amount  of  R138  mil l ion

within  a  scant  number  of  days  should  i t  wish  to  retain  the

structures,  is  unreasonable  and  const i tutes  a  grossly

overstated  posi t ion.   I  am  convinced  that  the  except ion  of

imposing  such  a  securi ty  measure  is  not  appl icable  in  this

case.

[18] I  am sat isf ied  that  the  appl icant  is  ent i t led  to  the  rel ief

sought  and  insofar  as  the  dispute  has  been  narrowed  as  to

what  may  or  may  not  be  removed,  i t  is  appropr ia te  to  insert

in  the  order  that  which  the  appl icant  concedes  may  be

removed by Br icki t .
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[19] As  to  the  issue  of  costs,  th is  is  one  of  those  cases

where  a  court ,  after  having  heard  ev idence  regarding

ownership,  and  having  made  a  f inding  in  respect  thereof,

would  be  in  a  bet ter  posit ion  than  this  court  to  determine

whether  the  appl icant  had  an  actual  r ight  which  i t  had  been

enti t led  to  protect  by  way  of  this  applicat ion,  urgent  or

otherwise,  and  whether  i t  had  been  just i f ied  in  bringing  the

appl icat ion.   Apart  from  the  general  pr incip le  of  costs  that  i t

should  fol low  the  event,  the  more  overr id ing  pr incip le  of

costs  orders  and  the  exercise  of  a  court ’s  discretion  in

respect  thereof  is  that  i t  should  be  fa ir  to  both  part ies.   For

these reasons I  f ind that  i t  would be fair  to  both part ies  if  the

issue  of  costs  is  reserved  for  determinat ion  by  the  court

hear ing the act ion.

[20] ORDER

1. The  respondent  is  interdicted  from  removing  the

bui ldings  indicated  on  Annexure  X  by  the  let ter  ‘P’

or  any roof  or  wal l  or  any simi lar  part  or  component

or  e lement  of  such  buildings,  which  are  referred  to

as  “the  bui ld ings”,  but  excluding  any  machinery  or

moveable  equipment  and  excluding  the  cur ing

chambers  of  plants  3,  4  and  5  as  depicted  on
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Annexure HC2 in the papers,  the si los,  gantr ies and

equipment  and  the  machinery  referred  to  in

Annexure  S4,  being  the  valuat ion  prepared  for

Standard  Bank  on  13  October  2021,  f rom  the

appl icant ’s  property  s ituated  at  Port ion  7  of  the

farm Mooi fontein  14,  registrat ion  div is ion  IR,  street

address 7 Marsala Road, Chloorkop,  Kempton Park,

pending  the  f inal isat ion  of  the  act ion  inst i tuted  by

the  appl icant  against  the  respondent  on  26  August

2022  under  case  number  2022-018758,  wherein  a

declaratory  order  regarding  the  ownership  of  the

bui ldings  and  related  anci l lary  re l ief  is  being

sought.

2. The  order  contained  in  paragraph  1  above  wi l l

operate as an inter im order with immediate effect.

3. The  respondent  is  ordered  to,  within  three  days

from  date  of  this  order,  al low  the  appl icant  or  i ts

duly  appointed  professional  advisor  access  to  the

property  and  to  the  bui ldings  for  purposes  of  an

inspect ion.

4. The  costs  of  th is  appl ication  are  reserved  for

determinat ion  in  the  act ion  mentioned  in  paragraph
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1 above.

…………………………

DAVIS J

JUDGE OF THE HIGH COURT

GAUTENG DIVISION,  PRETORIA 

DATE ON WHICH JUDGMENT WAS 

HANDED DOWN  :  30  SEPTEMBER 2022


	IN THE HIGH COURT OF SOUTH AFRICA

