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IN  THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION,  PRETORIA

CASE NO:  38700/2022

DATE  :  2022-10-03

In the matter between

TRYSOME AUTO ELECTRICAL 

ENGINEERING (PTY) LTD Appl icant

and

STANLEY MASHABA  First  Respondent

WBHO CONSTRUCTION (PTY) LTD Second Respondent

J U D G M E N T

DAVIS J  :   

Introduction

[1 ] The  appl icant,  Trysome  Auto  Elec tr ica l  Engineer ing

(Pty)  L td  (Trysome)  renders  serv ices  re la t ing  to  col l is ion

avoidance  systems  for  vehic les,  a lso  referred  to  as  “ the

products”  in  the  restra int  of  Trade  Agreement  which  forms
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the  subject-matter  o f  th is  urgent  appl icat ion.   These

serv ices  are  rendered  to  the  second  respondent,  WBHO

Construct ion (Pty)Ltd (WBHO).   

[2 ] Unt i l  29  July  2022,  the  f i rs t  respondent ,  Mr  Stanley

Mashaba  (Mashaba)  used  to  work  for  Trysome.   Since  8

August  2022,  he is  employed by WBHO.  

[3] Trysome  seeks  to  enforce  a  wr i t ten  restra in t  of  t rade

agreement  against  Mashaba  al leg ing  that  Mashaba  is

inhouse  render ing  the  services  which  Trysome  rendered  to

WBHO  in  breach  of  h is  res tra in t  agreement.   Mashaba

denies  th is ,  c la iming  he  is  merely  employed  as  a  f leet

manager.   WBHO did not oppose the appl icat ion.

The restraint  of  trade agreement

[4] On  1  June  2016,  Mashaba  became  employed  by

Trysome  as  a  technica l  t ra iner.   His  contract  o f  employment

conta ined  conf ident ia l i ty  and  restrain t  of  t rade  c lauses.   As

this  agreement  had  become  superseded  by  a  later

agreement,  Trysome does not re ly  thereon.  

[5 ] On  the  same  day,  that  is  1  June  2016,  Mashaba

signed  a  separate  extensive  rest ra in t  o f  t rade  agreement.

In  i t  Mashaba  agreed,  a f ter  having  made  an  extensive

number  of  admiss ions  re la t ing  to  the  envisaged  receiv ing  of
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tra in ing and acquis i t ion of  knowledge of Trysome’s products,

serv ices  and  customers,  to ,  in  addi t ion  to  the  customary

restra in t  against  work ing for  one of  Trysome’s competi tors:

“Not  di rect ly  or  indi rect ly  furn ish  any

information  or  advice  to  any  prescr ibed

customer  or  use  any  other  means  or  take

any  other  act ion  which  is  d i rect ly  or

indirect ly  designed  or  in  ordinary  course  of

business  ca lcu lated  to  resul t  in  such

prescr ibed  customer  terminat ing  i ts

associat ion  with  the  company  or

t ransferr ing  i ts  business  to  or  purchas ing

the  prescr ibed  serv ices  f rom  any  other

person  than  the  company  or  at tempt  to  do

so . ”

[6 ] The reference to  “ the company”  re fers  to  Trysome and

“ the  serv ices”  means  the  supply  of  special ised  serv ices

which  Trysome  renders.   WBHO  is  one  of  the  “prescr ibed

customers”  and  at  the  re levant  t ime,  was  one  of  Trysome’s

largest  c l ients.   The  per iod  of  the  res tra in t  is  for  24  months

after terminat ion of employment.   The area of  the restraint  is

the Republ ic of  South Afr ica.  
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[7] From  18  January  2018,  Mashaba  had  been  employed

by  Trysome  as  an  accounts  manager  in  terms  of  a  new

employment  contract  and  subsequent ly  f rom 1  August  2021,

as  “Technical  Serv ice  and  Support  Lead” .   These  new

contrac ts  of  employment  d id  not  contain  res traint  o f  t rade

clauses  as  the  genera l  res traint  agreement  of  1  June  2016

remained  operat ive 1 .  This  also  dispenses  forthwi th  wi th

Mashaba’s argument regarding novat ion of  agreements.   

The alleged breach and the evaluation of  the al legat ions

[8 ] The  serv ices  that  Trysome  renders  at  WBHO  involves

the  supply,  insta l lat ion,  repair  and  upgrade  of  co l l is ion

avoidance  systems  to  vehic les  operated  by  WBHO  at  one  of

Anglo  American’s  plat inum  mines  cal led  Der  Brochen.   This

is  not  in dispute.  

 

[9 ] Mashaba  has  received  extensive  tra in ing  dur ing  his

employment  at  Trysome  in  performing  these  services .   By

the  end  of  h is  employment ,  he  was  ins trumental  to

Trysome’s  business  at  Der  Brochen  and  prov ided  overs ight

and  suppor t  to  technic ians  on  s i te .   Trysome’s  agreement

wi th  WBHO  is  to  have  a  so-ca l led  MOS technician,  that  is  a

“man-on-si te”  at  Der  Brochen,  in  order  to  per form  the

required  technica l  serv ices.   Th is  in ter  a l ia  included  the

maintenance  of  the  o lder  vers ion  of  the  uni ts ,  that  is  the
1 See regarding the existence or co-existence of separate agreements: National Health Lab 
Services v Van Vuuren (2010/41313) [2020ZAGPJHC212] (10 September 2020)
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QC235  uni ts  or  replacing  them  with  newer  un i ts .   Upgrades

and repai rs  to  the software of the uni ts  are done by way of  a

“SM  Tool”  instal led  on  a  technic ian ’s  laptop  wi th  each

programme and  laptop registered in  terms of  Trysome’s  sole

l icence  to  provide  th is  k ind  of  work.   Trysome  is  in  th is

fashion  a  “s ingle  source  suppl ier ”  of  heavy  duty  auto

elec tr ica l  co l l is ion avoidance systems in South Af r ica.

[10] In  terms of  the  Mine Heal th  and Safety  Act  29  of  1996

al l  mines  are  required  to  have  co l l is ion  avoidance  and

proximity  detect ion  systems  in  place.   The  uni ts  suppl ied  by

Trysome,  a lso  referred  to  as  a  CAS  system,  are  GPS  uni ts

that  are  instal led  on  heavy  commercia l  vehic les  which  warn

the operators  of  such vehic les  of  obstacles  in  the  immediate

v ic in i ty  so  as  to  avoid  col l is ions  wi th  such  obstacles .   The

units  are  produced  and  suppl ied  by  Hexagon  Min ing

Incorporated  (Hexagon)  for  which  Trysome  is  a  l icensed

dist r ibutor.   

[11] Mashaba  lef t  Trysome’s  employ  on  29  Ju ly  2022.   In

terms  of  a  le t ter  uploaded  by  Mashaba’s  at torney,

purportedly  in  terms  of  Rule  6(5)(e),  WBHO  had  inv i ted

Mashaba al ready on 21 Ju ly  2022,  to  take up employment  at

WBHO  on  8  August  2022.   His  posi t ion  would  be  that  of  a

“planner / technician” .   Mashaba  accepted  th is  inv i tat ion  on

10  August  2022.   A fur ther  le t ter  f rom  WBHO  conf i rms  that
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Mashaba’s  p lace  of  employment  is  a t  WBHO’s  “Plant  North

Department ” ,  that  includes i ts  operat ions at Der Brochen. 

[12] Trysome  was  in i t ia l ly  unaware  that  Mashaba  had

taken  up  employment  wi th  WBHO.   On  27  Ju ly  2022,  he  had

informed  the  business  uni t  manager  of  Trysome,  one  Tania

Bambrough  that  he  would  be  res ign ing  wi th  effect  f rom  29

July 2022.   Dur ing an interv iew regarding h is  res ignat ion,  he

stated  he  d id  not  have  any  other  employment  and  wanted  to

spend  t ime  wi th  h is  fami ly  and  on h is  farm.   He  requested  a

copy of  h is restraint  agreement and was furnished therewi th .

The  documents  up loaded  by  Mashaba’s  at torney  indicate

that  Mashaba’s  statement  about  no  other  o ffer  of

employment,  was a l ie.   

[13] What  aler ted  Trysome  that  Mashaba  might  be  act ing

in  breach  of  h is  restra in t  o f  t rade  agreement,  was  when

Hexagon  informed  Trysome  on  17  August  2022,  that

Mashaba  was  working  for  Trysome’s  c l ient ,  WBHO.   When

Bambrough te lephonica l ly  confronted Mashaba on 18 August

2022 wi th  th is  a l legation,  Mashaba denied that  he  had taken

up  employment  wi th  WBHO.   The  documents  up loaded  by

Mashaba’s at torney indicate that  th is was another  l ie.   

[14] Subsequent  to  th is ,  a  s i te  agent  at  WBHO,  copying  a

contrac t  manager  at  WBHO,  one  Scot t  Robertson,  who  was

also  the  author  of  the  WBHO  let ter  o f  1  August  2022,  sent
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two  emails  to  Mashaba,  inadvertent ly  us ing  his  Trysome

email  address,  leading  to  Trysome  gain ing  knowledge  of  the

contents  thereof .   In  these  emai ls  dated  23  August  2022,

Mashaba  is  referred  to  a  spreadsheet  contain ing  a  l is t  o f

vehic les  in  which the CAS systems had been insta l led,  some

with  the  older  QC235  uni ts  and  some  wi th  newer  vers ions.

Mashaba  was  requested  to  change  some  of  the  uni ts  on

which  he  had  been  “work ing”  and  to  “sort  out”  o ther  uni ts

and to see to a l is t  o f new insta l lat ions.   

[15] The  day  after  the  emails  had  been  sent ,  Scot t

Robertson  attended  a  v ir tua l  meet ing,  a lso  attended  by

Trysome and Hexagon.   Robertson in formed Bambrough that

Mashaba  wi l l  be  performing  ins ta l lat ions  of  the  systems  at

the Der  Brochen si te .   When Bambrough in formed Robertson

that  Mashaba  is  not  author ised  to  do  so,  Rober tson  moved

to  a  next  top ic.   When  confronted  wi th  these  facts,

part icular ly  the  emails  referred  to  above,  Mashaba  in  his

answer ing  aff idavit  cla imed  to  on ly  be ing  a  f leet  manager.

The  other  al legat ions  are  met  wi th  an  bald  denial .   Notably

no  aff idavi t  by  Robertson  or  any  employee  of  WBHO  has

been annexed.  

[16] More  than a  decade  ago  the  Supreme Court  of  Appeal

in  Wightman  t /a  JW  Construct ion  v  Headfour  (Pty)  Ltd  and
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Another ,  2008,  (3)  SA 371  (SCA)  at  paragraphs  12  and  13

expla ined that ,

“While  there  may  be  instances  where  a

s imple  denia l  of  a  fact  might  suf f ice,  but

where  detai led  al legat ions  are  made  and

the  answers  thereto  c lear ly  l ie  with in  the

personal  knowledge  of  a  respondent ,  h is

fa i lure  to  pert inent ly  deal  therewi th ,  then

raises  no  real  or  bona  f ide d ispute  of  fac t . ”

This  is the s i tuat ion here.

[17] Elsewhere  in  h is  a ff idavi t ,  Mashaba  al leges  that  due

to  a  dispute  between  Hexagon  and  Trysome  or ig inat ing  in

June  2022  and  culminat ing  in  July  2022,  WBHO  became

ent i t led  to  purchase  uni ts  d i rect ly  f rom  Hexagon.   The

minutes  of  a  subsequent  meet ing  between  the  par t ies,

inc lud ing  Hexagon,  being  that  o f  13  August  2022,  d i rect ly

contrad ic ts  th is  however.   In  yet  another  version  Mashaba

al leges  that  WBHO  is  ent i t led  to  purchase  uni ts  f rom  an

erstwhi le  suppl ier  of  the  older  vers ion  of  the  uni ts ,  one

Mintek.   There  is  no  proof  that  th is  contradictory  s ta tement,

is  t rue  at  a l l .   I t  is  a lso  bel ied  by  Trysome’s  sole  dis t r ibut ion

l icence.   

[18] Ir respect ive  of  the  contradic t ions  al ready  contained  in

Mashaba’s  answer ing  aff idavit  regard ing  the  purchase  of
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units,  none  of  these  just i fy  Mashaba’s  involvement  in  a

business  wi th  one  of  Trysome’s  c l ients  which  take  business

away  from  Trysome.   Mashaba’s  woes  were  exacerbated

when  his  counsel  explained  yet  another  vers ion  dur ing  oral

argument.   Th is  version  had  apparent ly  been  obtained  f rom

Mashaba  dur ing  consul ta t ion.   I t  is  to  the  effect  that  the

contents  of  the  emai ls  re ferred  to  above  are  noth ing

sinister,  they mere ly  re f lected the method by which Mashaba

as  a  f leet  manager  was  alerted  to  un i ts  which  required

attent ion.   Not  on ly  was  th is  a t tempted  present ing  of

ev idence  f rom  the  bar  grossly  inappropr iate  and  disal lowed

but  i t  ind icated  yet  another  reason  why  Mashaba’s  ev idence

in  h is  answer ing  aff idav it  should  be  rejected  as  palpably

false.   He  a l ternates  between  ei ther  having  noth ing  to  do

with  the  uni ts  to  only  managing the  uni ts  as  a  f leet  manager

to being al lowed to  deal  wi th  the uni ts  as  WBHO is  al legedly

ent i t led  to  purchase  such  units .   And  then  he  a l ternates

between  whether  such  purchase  would  be  from  Hexagon  or

f rom  another  suppl ier.   Added  to  these  woes  are  Mashaba’s

false  statements  regarding  tak ing  up  employment  at  WBHO

in the f i rst  p lace,  as  al ready referred to above.

[19] A  last  aspect  bears  reference.  I t  is  Mashaba’s

quest ion posed in  h is  answer ing aff idav it  in  rhetor ic  fash ion,

as to  how he could be suspected of  accessing uni ts  when he
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had  handed  in  his  laptop  on  which  the  software,  that  is  the

SM Tool  had been instal led,  upon leaving  Trysome’s  employ.

Mashaba  had  however  h imsel f ,  when  he  had  some  years

previously,  assis ted  Trysome  in  enforc ing  a  s imi lar  restraint

of  t rade  agreement  against  yet  another  technic ian,  in  detai l

expla ined  how  easy  i t  is  for  a  technical ly  sk i l led  person  to

copy  the  SM  Tool  sof tware  onto  a  personal  laptop  and  to

bypass the l icensing requi rements.   

[20] There  are  a  number  of  o ther  discrepanc ies  in

Mashaba’s  vers ions  in  his  tota l ly  uncorroborated  answer ing

aff idavi t  to  the  extent  that  I  am convinced  that  Trysome  had

suff ic ient ly  ind icated that  Mashaba is  act ing  in  breach of  h is

restra in t  of  t rade  agreement.   The  denials  which  Mashaba

raised are therefore rejected.

Other requirements  

[21] I  am simi lar ly  sat is f ied  that  the  other  requirements  for

a  f ina l  interd ic t  have  been  sat is f ied.   I  poin t  out  that

Trysome  has  indicated  that ,  should  Mashaba  be  al lowed  to

d ivert  WBHO’s  business  away  f rom  Trysome,  i t  would  suffer

a  loss  in  excess  of  R5,6  mi l l ion.   This  const i tu tes  a  c lear

indicat ion  of  a  measure  of  a  protectable  interest  which  is  as
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a  resul t  o f  the  rela t ionship  between  Trysome  and  i ts

customers 2 .   

[22] The  other  requirements  relat ing  to  the  enforcement  of

a rest raint  of  t rade such as area or  t ime per iod had not been

ser iously  p laced  in  d ispute  with  Mashaba  contending

alternate ly  that  there  is  no  b ind ing  restraint  in  exis tence  or

that  he  is  not  breaching  the  exist ing  restra int  of  t rade  in  a

fashion  as  set  out  above.   Notably,  the  enforcement  of  the

restra in t  shal l  not  depr ive  Mashaba  of  h is  employment

part icular ly  i f  restr ic ted  only  to  the  f leet  management

operat ions  which  he  c la imed  he  does.   His  const i tut ional

r ights  of  employment  would  therefore  not  be  denied  him

other than by way of  the restr ic t ion to  which he had agreed 3 .

[23] Regarding  the  issue  of  costs.   I t  appears  that  WBHO

is  compl ic i t  in  Mashaba’s  conduct .   However,  Trysome  has

elec ted  to  only  c la im costs  against  WBHO in  the  event  o f  i ts

opposi t ion,  which  did  not  take  place.   I  see  no  cogent

reason  why  the  normal  ru le  should  not  apply,  namely  that

cost  should  fo l low  the  event  as  against  the  unsuccessful

respondent ,  that  is  Mashaba.   This  case  is  fur ther  one

where  a  court  should  display  i ts  d ispleasure  at  the  manner

in  which  a  l i t igant  has  conducted  his  case.   I t  is  suff ic ient ly

2 See in this regard Rawlins and Another v Caravantruck, 1993(1) SA537 (A) at 541C-H
3 See: Beadica 231 CC v Trustees, Oregon Trust 2020 (5) SA 247 (CC), discussing Magna 
Alloys and Research (SA) Ltd v Ellis 1984 (4) SA 874 (A).
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clear  as  indicated  above,  that  not  on ly  was  Mashaba  act ing

in  breach  of  the  agreement  but  he  was  dishonest  about  i t

and  about  h is  employment  wi th  WBHO,  inc luding  the  nature

thereof ,  not  only  towards  Trysome  but  a lso  towards  the

cour t .   Such  conduct  just i f ies  the  grant ing  of  a  punit ive

costs order.   

O R D E R

[24] The order  is  as fo l lows:

1. The  f i rst  respondent  is  in terdic ted  and  rest ra ined

unt i l  29  Ju ly  2024  from d irect ly  or  ind irect ly  sel l ing,

supplying  or  o therwise  rendering  to  the  second

respondent those services which the appl icant  sel ls ,

suppl ies  or  renders  to  the  second  respondent,  in

part icular  in  re lat ion  to  insta l la t ion,  programming,

maintenance  and/or  repair  of  col l is ion  avoidance

uni ts for vehic les.

2. The  f i rs t  respondent  is  d i rected  to  delete  any  and

al l  copies  of  the  SM  Tool  software  descr ibed  and

def ined  in  the  founding  aff idavi t ,  that  he  has  in  his

possession or  control .

3 . The  f i rs t  respondent  is  ordered  to  pay  the  costs  of

the  appl icat ion  wi th  such  cost  to  inc lude  the  costs
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consequent  upon  the  employment  of  two  counsel  on

the scale as  between attorney and c l ient

-   -  -  -  -  -  -  -  -  -  -  -

…………………………

    DAVIS J

JUDGE OF THE HIGH COURT

GAUTENG DIVISION,  PRETORIA 

     DATE OF HANDING DOWN OF 

         JUDGMENT  :  3  OCTOBER 2022.
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