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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

CASE NO  :  67331-2018

DATE  :  2022-06-08

In the matter between

JOEL THABO MOHALALELO 

and

JOHN TSIETSI APHIRI T/A APHIRI ATTORNEYS

J U D G M E N T 

HOLLAND-MUTER AJ:    

In  th is  mat ter,  case  number  67331/2018,  i t  is  the  matter  of

Joel  Thabo  Mohalalelo  versus  John  Ts iets i  Aphi r i  t rading  as

Aphir i  or  formerly  t rad ing  as  Aphir i  At torneys.   The  matter

was  al located  by  the  ac t ing  Judge  President  to  mysel f  on  2

June  2022.  That  is  last  Thursday.   When  informed  by  my

regist rar  the  case  number  as  is  pract ice  in  th is  d iv is ion  I
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accessed  the  pleadings  in  the  matter  on  the  CaseLines

system which is an operat ion in th is  d iv is ion.  

The  reason  why  I  had  to  access  the  documents

e lec tronical ly  is  because  no  hard  copies  of  the  f i l ing  system

is any longer in  operat ion in th is  court .   

Dur ing  the  course  of  mysel f  acquaint ing  mysel f  with  what

was  the  case,  the  pleadings  et  cetera  the  pla int i ff ’s  counsel

Mr  Bouwer  accompanied  by  h is  a t torney  and  assis tant  as

wel l  as  the  defendant  in  person  ca l led  to  my  chambers  to

int roduce themselves.  

There  a  discussion  occurred  between  mysel f  and the  par t ies

in  part icular  wi th  Mr  Bouwer  at  f i rs t  wi th  regard  to  the  locus

standi  of  the  par t ies  and  as  to  whether  the  Legal

Pract i t ioners  Counci l  should  not  have  been  jo ined  as  a

second defendant.   

In  v iew  thereof  that  as  at  that  s tage  I  determined  that  the

plaint i ff ’s  c la im  against  the  defendant  in  person  ar ises  out

of  when  the  defendant  then  st i l l  an  admit ted  and  pract ic ing

attorney  represented  the  pla in t i ff  in  another  case  against

the Road Accident  Fund.   

I t  is  common  cause  between  the  part ies  that  that  case  was
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f inal ised  dur ing  2015/2016,  I  am  not  at  the  moment  in

possession  of  the  speci f ic  date  but  be  that  as  i t  may.   I t  is

common  cause  that  the  Road  Accident  Fund  made  certa in

payments  towards  the  defendant ’s  then  t rust  account  as  the

attorney on behal f  of  the th i rd par ty.

  

That  amount  was  in  excess  of  R1  600 000  consis t ing  of  a

capi ta l  of  about  1  400 000  and  202 000  tax  cost  amount .

Di ff icu l t ies  arose  between  the  now  plaint i ff ,  p la in t i ff  in  that

matter  then  and  his  then  instruct ing  at torney,  the  defendant

before  Court  of  the  payment  of  the  award  being  made  and

paid  out  on  behalf  of  the  pla int i ff  towards  the  t rust  fund  of

Mr Aphir i .   

Without  ventur ing  into  much  deta i l  at  some  stage  dur ing

2018  there  was  an  agreement ,  a  set t lement  agreement

reached  between  the  p la int i f f  and  Mr  Aphir i  in  person  and

just  af ter  that  Mr  Aphir i  had  the  unfortunate  repercussion  of

be ing  struck  off  the  rol l  as  a  pract ic ing  at torney  by  th is

d iv is ion.  

Only  one  payment,  substant ia l  payment  was  made,

R200 000  and  two  smal l  payments  of  R10  000  subsequent ly

was  made  towards  the  pla in t i f f  and  the  plaint i ff  avers  that

the  defendant  not  honouring  the  agreement,  the  subsequent
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agreement  between  them  forced  him  to  issue  summons

against  the pla int i ff .   

The  fact  that  out  of  the  papers  i t  came  to  my  not ice  that  Mr

Aphir i  was  s truck  off  the  ro l l  as  a  matter  of  precaut ion  I

asked  the  par t ies  on  Thursday  2  June  to  f i le  before  close  of

business  the  fo l lowing  day,  th is  is  Fr iday  3  June  answers  to

the quest ions which I  posed.  

Those quest ions  predominant ly  re lated  to  the  posi t ion  of  the

Fidel i ty  Fund  of  the  Legal  Pract i t ioners  Counci l ,  whether  or

not  they  should  be  a  par ty  to  th is  and  secondly  I  ra ised  the

concern  and  sa id  that  I  may  consider  repor t ing  or  handing

over  th is  matter  or  d irect ing  i t  to  be  handed  over  to  the

Legal  Pract i t ioners  Counci l  as  wel l  as  the  Director  o f  Publ ic

Prosecut ions  because  i t  may  amount  to  thef t  of  money,

monies  which  were  paid  in to  a  trust  account  but  were  not  in

terms  of  t rust  account  regulat ions  paid  to  the  person  to

whom i t  accrued.  

Dur ing  the  late  af ternoon  of  the  2 n d  af ter  having  d iscussion

with  a  co l league  of  mine,  a  judge  in  th is  d iv is ion  who  was,

before  I  was  appointed  involved  in  the  management  of  the

Legal  Pract i t ioners  Counci l  and  the  Fide l i ty  Fund  I  decided,

and  i t  is  correct  that  Mr  Bouwer  ind icated  that  the  ru les  are
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there  to  serve  the  Court  and  the  par t ies  and  I  decided  that

the part ies must come today that is on the 8 t h  so that  we can

cont inue wi th  th is matter.   

I  d id  not  have  contact  deta i ls  of  the  defendant  and  wi thout

any other  in tent ion  phoned  Mr  Bouwer  just  to  request  h im to

arrange  wi th  the  defendant  so  that  they  both  be  here  today

so that  i f  possib le the matter can proceed.   

I  have  indicated  that  I  received  wr i t ten  heads  from  both

part ies  but  yesterday  af ternoon  af ter  lunch  whi le  my

regist rar  was  occupied  wi th  other  dut ies  out  of  her  off ice

there  was  a  knock  on  the  door  and  i t  was  the  defendant  in

person who wanted to serve an appl icat ion for  the recusal  of

mysel f  in  the matter.   

I  refused  to  accept  such  service  because  i t  is  not  how

serv ice  is  done.   I t  should  be  served  at  the  general  o ff ice,

not  even  at  the  off ice  of  an  indiv idual  reg is trar  . . . [ ind is t inct ]

a  judge.  

I  d i rected  Mr  Aphi r i  that  he  may  have  copies  avai lable  today

when  proceedings  proceed.   The  gis t  thereafter  of  the

discussion  and  which  I  had  to  repr imand  Mr  Aphi r i  severa l

t imes  wi th  regard  to  the  manner  in  which  he  addressed  the
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Court  I  was  furnished  wi th  the  appl icat ion  of  the  not ice  of

mot ion in  which requested that  I  recuse myself .   

The  appl icat ion  and  the  aff idavi t  accompanying  the

appl icat ion,  the  aff idavi t  is  n ine  pages  and  i t  is  a  two  pager

appl icat ion.   Al though  the  bundle  which  was  handed  up  to

the  Court  today  annexed  thereto  is  a  copy  of  the  combined

summons,  not ice  to  defend,  p lea,  amended  par t icu lars  of

c la im,  pre-t r ia l  minutes,  the  not ice  to  amend though I  do  not

know  what  to  amend  and  the  defendant ’s  not ice  in  terms  of

rule  23(1)  and  30(2)(b)  and  then  another  not ice  of  mot ion,

the k ind not  known.  

The  appl icat ion  is  brought  on  three  grounds.   Now  i f  I  can

refer to  paragraph 6 on page 6 thereof .   

5 .1.   Host i l i ty  towards the party.   

5 .2.   Expression  of  an  opin ion  indicat ive  of

b iasness.  

5 .3.   The conduct  ind icat ive of b iasness.”

5.1  and  5.2  in  my  view is  mere  semant ical  proposit ion.   I t  is

basical ly  the same aspect .   I f  you look at  4 .6.1.1:

“There  must  be  a  suspic ion  that  the  jud ic ia l

o ff icer might  be biased.”

That is  basical ly  5.2 and or 5.3.   

“4.6 .2.   The  suspic ion  must  be  that  of  a
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reasonable  person  in  the  posi t ion  of  a

l i t igant .   

5 .6.3.   The  suspic ion  must  be  based  on

reasonable grounds.”

That  is  the  gis t  of  the  appl icat ion  to  recuse  mysel f .   The

appl icant  or  the  defendant  in  th is  matter  was  granted  more

than  enough  oppor tun i ty  to  argue  his  matter  and  the  Court

a l lowed  him  to  refer  to  certa in  c lauses  in  the  Const i tut ion.

Start ing  wi th  equal i ty,  no  d iscr iminat ion  is  to  be  there  and

unfa irness  and  in  terms  of  sect ion  165  of  the  Const i tu t ion

the independence of  the judges to the Const i tut ion.  

 

The  independence  of  the  Court  there  was  no  grounds

forwarded in  the argument by Mr Aphir i  to  th is  Cour t  that  the

independence  of  th is  Court  is  jeopard is ing  anything  what  I

d id as f rom last  Thursday unt i l  th is  morn ing.   

I  see  no  factual  averment  on  th is .   The  fact  that  I  ca l led  Mr

Bouwer  is  only  because  I  d id  not  have,  and  I  st i l l  at  th is

stage  do  not  have  the  personal  contact  number  of  the

defendant  and  I  just  made  a  cour teousy  ca l l  to  Mr  Bouwer

so that  we can see i f  we can advance the matter  today.   

The  quest ion  of  host i l i ty  I  re ject  such  an  al legat ion  towards

10

20



67331-2018-nl 8 JUDGMENT
2022-06-08

me;  I  re ject  an  unsubstant ia ted  al legat ion  of  racism to  such

an  extent  that  I  take  except ion  to  such  an  accusat ion

against  myself .   

I  never  in  th is  matter  in  any  way  direct ly  or  indi rect ly

ment ioned  anyth ing  or  d id  anything  f rom  which  i t  can  be

inferred  that  my  handl ing  of  the  matter  was  biased  and  or

based on racism towards the defendant .   

There  is  nothing  about  that .   The  fact  that  I  ment ioned  that

the  matter,  I  consider  referr ing  i t  to  the  Nat ional  Director  of

Publ ic  Prosecut ions  there  is  noth ing  wrong  wi th  that

because  any  t rust  money  paid  into  a  trust  on  behalf  of  a

recipient ,  in  th is  instance  the  plaint i ff  i f  i t  was  not  pa id  out

to  him  but  ut i l ised  as  i t  is  done  rather  commonly  by

pract ic ing  at torneys  is  to  f inance  other  matters  which  they

have  and  then  later  to  a  recalcu lat ion  that  amounts  to  theft

because they are  not  a l lowed in  terms of  the  condi t ions  of  a

t rust  account  to  use  t rust  funds  which  accrued  to  c l ient  A to

f inance and or to  subside the l i t igat ion of c l ient B,  C or D.   

I t  is  qui te  c lear that  that  is  thef t .  

In  var ious instances in  my act ing  capaci ty  s ince 2015 in  th is

cour t  where  matters  were  brought  to  th is  Cour t  by  the  Legal

Pract i t ioners  Counci l  or  the  then  Law  Society  i t  is  an
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accepted  fact  that  u t i l is ing  trust  monies  for  other  purposes

than  that  for  the  purpose  of  which  i t  was  deposi ted  into  the

trust  account amounts to  thef t .   

Be that  as  i t  may,  and that  is  why I  considered i t  and I  made

the  remark  that  i t  may  be  referred  to  the  Di rector  o f  Publ ic

Prosecut ions  and  the  Legal  Pract i t ioners  Counc i l  so  that

they can at tend to th is i f  necessary.   

I  have not  done so  but  the future  wi l l  te l l .   The  defendant  or

the  appl icant  in  th is ,  the  defendant  gave  a  long,  long,  long

argument  on  his  s ide  to  try  and  show  any  biasness  on  my

side.   I  am  not,  I  am  not  at  a l l  persuaded  in  any  way  that  I

was  host i le  or  b iased  or  d iscr iminatory  towards  any  of  the

part ies  before  the  Court  in  par t icular  the  defendant ,  now

appl icant .   

The  fact  however  is  that  there  is  an  appl icat ion  in  terms  of

rule  36(2)  by  the  defendant  at  a  very  late  stage,  roundabout

26  May  2022,  that  is  less  than  10  days  before  the  t r ia l  had

to  proceed  for  the  pla in t i ff  to  be  subjected  to  a  medical

examinat ion,  st i l l  unresolved.   

There  is  a lso  the  fact  that  the  defendant  a lso  gave not ice  of

h is  in tent ion  to  amend  h is  plea  and  that  the  15  days
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awarded  there  for  by  the  pla in t i ff  for  h im  to  take  the

necessary  act ions  to  correc t  h is  documentat ion  takes  us

way beyond 2 June.   

The  only,  the  only  reasonable  in ference  to  be  drawn  for  th is

late  appl icat ion  and  not ice  to  amend  on  behal f  o f  the

respondent  can  be  taken  back  to  the  pre-t r ia l  of  13  May

2022  between  the  part ies  in  paragraph,  p lease  just  bear

wi th  me,  paragraph  6  where  the  defendant  was  of  the  view

the  est imat ion  of  the  durat ion  of  the  t r ia l ,  p la in t i f f  said  one

to  two  days,  defendant  was  of  the  v iew  the  matter  is  not

ready  due  to  pending  in ter locutory  aspects  regarding  rules

30, 57(8)  and so on and . . . [ ind is t inct ] .   

When  ro l l  cal l  was  conducted  on  the  morn ing  of  2  June  Mr

Aphir i  does not  deny that  he  was not  present,  i t  was only  Mr

Bouwer  and  the  in format ion  which  my  regist rar  received

from  the  act ing  Judge  President ’s  reg ist rar  when  the  matter

was  al located  to  th is  Cour t  is  that  i t  was,  the  view  was  that

i t  could  be  one  to  two  hours  and  that  is  why  I  was  not  only

a l located  one  matter  but  two  matters  because  of  the  t ime

frames which were addressed to  the act ing Judge President .

 

To  summarise  then wi th  regard  to  the  appl icat ion that  I  must

recuse myself  I  am not  convinced  that  any reasonable  Court
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under  the  ci rcumstances  would  consider  i t  favourably  and

that  appl icat ion is d ismissed.  

The quest ion of  costs wi th  regard to  the al legat ions made by

the appl icant  or  the defendant  in  th is  matter  I  re luctant ly  wi l l

on ly  award  par ty  and  par ty  costs  against  the  appl icant  in

this matter.   

I  have  been  cons ider ing  a  cost  order  on  an  attorney  and

cl ient  sca le  but  in  v iew  of  everything  before  the  Court  par ty

and par ty sca le would suff ice.   

With  regard  to  the  new  aspects  which  now  arose  which  was

not  ment ioned  at  ro l l  ca l l ,  which  was  not  ment ioned  on

Thursday the 2 n d  before me that  the outstanding,  and in v iew

thereof  that  the  defendant  ora l ly  ind icated  to  Cour t  that  he

is  subtract ing  h is  appl icat ion  in  terms  of  ru le  30,  36(2)  and

rule  57  wi th  regard  to  the  compos  ment is  s tate  of  the

plaint i ff  i t  seems  now  f rom  what  he  argued  today  and  what

is  in  h is  heads  of  argument  is  that  he  has  reconsidered  that

posi t ion and is pers ist ing wi th  that .   

I  am  not  going  to  pronounce  any  verdic t  on  that  but  my

prima  fac ie  v iew  is  that  i t  is  wi thout  substance  such  an

appl icat ion  but  a lso  in  a l l  fa i rness  to  grant  h im  the
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oppor tun i ty  with  his  appl icat ion  to  amend  he  wi l l  be  granted

the  oppor tuni ty  and  that  can  be,  i t  is  a  smal l  ski rmish  which

can take place in  the in ter locutory and or  mot ion court .   

To  conc lude  th is  matter  wi l l  not  proceed  today.   This  matter

wi l l  not  proceed,  not  that  I  am  not  wi l l ing  to  but  I  wi l l  grant

the  defendant  the  opportuni ty  to  br ing  these  appl icat ions

and  as  i t  works  here  the  possib i l i ty  of  th is  matter  be ing

awarded  to  mysel f  unless  I  specif ical ly  request  to  do  so  is

so  remote  that  i t  can  be  neglected,  the  only  aspect  now  to

the  par t ies,  I  wi l l  g ive  you  the  opportuni ty  s tar t ing  wi th  Mr

Bouwer  is  to  address  me  on  the  costs,  the  wasted  costs

because  of  the  non-attendance  of  ro l l  cal l  by  the  defendant

to  ind icate to  the act ing Judge President  that  the matter  was

not  r ight  for  hear ing  and  his  outstanding  issues  wi th  regard

to the appl icat ion or  the amendment not ice of  the plea and a

special  p lea,  to  demonstrate  my  fa i rness  and  un-b iasness

towards  the  defendant  I  wi l l  grant  h im  that  opportuni ty  to

have  those  appl icat ions  heard  but  un less  he  convinces  me,

and  that  is  why  I  am  going  to  give  both  par t ies  the

oppor tun i ty  to  address  me,  he  knew  long  before  13  May

2022  when  the  pre- tr ia l  was  conducted  that  he  was  of  the

opin ion  that  the  p la int i f f  may,  or  should  be  assessed  by  a

neuro log is t  to  determine  whether  he  may  or  may  not  be  in  a

posi t ion to  g ive proper instruct ions . 
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That  is  not  something  new,  i t  has  been  coming  for  a  long

t ime  and  the  conduct  of  the  defendant  a t  th is  late  s tage

being  the  spoke  in to  the  wheel  which  br ings  or  gr inds  th is

matter  to  a  hal t  that  i t  cannot  proceed  to  i ts  fu l l  conclus ion

on  the  mer i ts,  a lso  in  v iew  of  certa in  admiss ions  made  in

the  pre-t r ia l  minutes  I  am  prima  facie  of  the  view  that  the

defendant  should  be  l iab le  for  at torney  and  cl ient  costs

occas ioned  by  the,  the  wasted  costs  occasioned  by  the

proceedings  of  the  2 n d  and  of  today.   Mr  Bouwer  anything

from your  s ide wi th  regard to costs? 

(ADDRESS TO FOLLOW)

-- -  -  -  -  -  -  -  -  -  -  -  -

In  th is  matter,  case  number  67331/2018,  matter  between

Joel  Thabo  Mohalalelo  and  plain t i ff  John  Tsiets i  Aphir i ,

defendant  I  have  al ready  ruled  that  an  appl icat ion  for

recusal  of  mysel f  is  d ismissed  with  costs.   With  regards  to

the  matter  not  being  r ight  for  t r ia l  I  have  read  the  pre- tr ia l

minutes  between  the  part ies  embodied  in  the  document

dated 13 May 2022.

  

I t  is  a lso  so  that  the  defendant  at  a  very  late  stage  f i led  a

not ice  of  intent ion  to  amend  his  p lea  to  br ing  in  a  specia l

p lea  as  wel l  as  an  appl icat ion,  in  my  v iew  but  be  that  as  i t

may,  incorrect ly  in  terms  of  ru le  36(2)  for  the  p la in t i f f  to  be
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submit ted for medical examinat ion.  

I  am  not  c losing  the  doors  on  the  defendant  wi th  regards  to

this  but  i t  is  a lso  so  that  the  defendant  is  not  a  layperson.

He  should  know  that  there  are  t imes  when  you  act

proact ive ly  and  not  as  we have  heard  i t  over  the  last  couple

of  years ,  make  use  of  Stal ingrad  defence  and  that  is

defence at  number 99.  

This  could  have  been  done,  the  appl icat ion  to  have  the

plaint i ff  examined  by  a  medica l  expert  to  determine  whether

he  is  of  fu l l  mental  capacity  to  g ive  proper  ins truct ions  and

secondly  the  appl icat ion  which  was  at  number  99  f i led,  or

the  not ice  which  was at  number  99  f i led  by  the  defendant  to

have  his  plea  amended  wi th  the  insert ion  of  a  specia l  p lea,

there  is  no  other  reasonable  in ference  that  th is  is  to  a  large

extent  de lay ing  and  the  fact  that  the  matter  or  the  reason

that  the  mat ter  cannot  proceed  e i ther  on  las t  Thursday  or

today  on  the  mer i ts  because  of  the  re luctance  of  the

defendant  to  get  out  of  the  blocks  and  to  do  th ings

according  to  the  t imeframe  which  is  necessary  of  which  he

is  known to because of  h is  previous exper ience.  

Under  these  c ircumstances  i t  would  be  proper  that  the

fol lowing order be granted:
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1. The Appl icat ion for  the  Recusal  is  d ismissed wi th  costs

against  the defendant  on a party and party scale;  

2 . The  matter  is  postponed  sine  d ie  to  enable  the

defendant  to  proceed/f ina l ise  the  Rule  36(2)

appl icat ion and the amendment o f  h is  p lea;

3. The  defendant  is  to  pay  the  costs  occasioned  by  the

postponement  on  an  at torney  and  cl ient  scale.  The

costs is  to  inc lude the costs of  2  June 2022 and 8 June

2022,  which  wi l l  include  the  pla in t i ff ’s  necessary  costs

incurred to  at tend court  on the aforement ioned dates .

4. The p la in t i ff  is  declared a necessary wi tness.

…………………………..

HOLLAND-MUTER AJ

JUDGE OF THE HIGH COURT

DATE  :   …………………
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