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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

CASE NO:   24270/2022

DATE  :  2022-05-17

In the matter between

UNITRADE 1047 (PTY) LTD ISIDINGO SECURITY SERVICE Applicant

and

MINISTER OF HOME AFFAIRS & OTHER Respondent

J U D G M E N T

DAVIS J  :    

This  is  an  urgent  appl icat ion  in  which  an  order  is  sought

that  the  f i rst  respondent  de l iver  a  se lect ion  of  documents  to

the  appl icant .   The  appl icant  is  Uni t rade  1047  (Pty)  L imi ted

trad ing  as  Is id ingo  Secur i ty  Serv ices.   The  appl icant  had  in

mind to  b id  and be appointed as a secur i ty  services prov ider

in  respect  of  a  bid  label led DHA19-2021,  for  the  prov is ion  of

physical  guard ing  services  in  Mpumalanga  Province  for  a
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period of  36 months.   The respondents in  the appl icat ion are

the  Minister  o f  Home  Affa i rs  ( the  Min is ter) ,  the  Department

of  Home  Affa irs ,  the  in format ion  off icer  for  the  Department

of Home Affa i rs and the Director  Genera l  of  Home Affai rs .  

 

The re l ief  sought  is  di rected against  the  Minis ter.   The re l ief

c la imed  has  been  formulated  in  the  not ice  of  mot ion  as

fol lows:  

"That  the  Min is ter  be  directed  to  wi th in  f ive  days

of  the  grant ing  of  th is  order  del iver  to  the

appl icant:

1. Copies  of  a l l  in ternal  memoranda  and

recommendat ions  re la t ing  to  the  decis ion

to award tender  DHA19-2021.

2. The  report  of  the  Bid  Evaluat ion

Commit tee,  that  is  the  BEC  and  the

minutes  of  the  meet ing  of  the  meet ing  of

the  Bid  Adjudicat ion  Committee  BAC  in

respect  of  that  tender.

3. Reasons why  the  tender  was not  awarded

to the appl icant.

4. ‘Any  addi t ional  informat ion  taking  into

account  in  the  decis ion  to  award  the

tender ’ .

5. The  scor ing  sheet  for  a l l  tenders
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received.

6. The deta i ls of  the winning tender . ”

The  background  facts  are  br ie f ly  the  fo l lowing:   In  the

appl icant ’s  own  founding  aff idavi t  i t  is  a l ready  stated  that

the  tender  ca l l ing  for  the  bids  was  cancel led  on  3  February

2022.   Conf irmat ion  hereof  is  found  in  the  appl icant ’s

deponent ’s  founding  aff idavit  whereto  he  annexes  a  let ter  of

cancel la t ion  marked  FA4.   This  conf irms  the  cancel lat ion  in

wri t ing.   

The  appl icant  a l leges  that  s ince  the  cancel la t ion  i t

a t tempted  to  obtain  informat ion  regarding  the  dec is ion  to

cancel  the  tender  which  was  unsuccessful .   The  appl icant

then  lodged  a  formal  appl icat ion  in  terms  of  the  Promot ion

of  Access  to  Information  Act  2  of  2000  request ing  cer ta in

documents.

The  appl icant  says  when  the  documentat ion  was  not

for thcoming  i t  launched  an  internal  appeal  in  terms  of  that

Act .   However  the  response  f rom  the  Department  of  Home

Affai rs ,  apparent ly  re ferr ing  to  the  in i t ia l  request  but  not

ment ioning  the  subsequent  appeal,  is  dated  16  March  2022.

The relevant port ion thereof  reads as fo l lows:

"The  department  has  considered  your  request  in

th is  regard.   In  accordance  wi th  the  prov is ions  of
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the  Promotion  of  Access  to  Information  Act  2  of

2000  and  they  have  considered  the  said  request

but  regret  to  in form  you  we  are  unable  to  provide

you  wi th  the  requested  informat ion  due  to  the

fo l lowing grounds as prov ided for in  the act .   

(a) Mandatory  protect ion  of  commercial

in format ion  of  th i rd  part ies  in  terms  of

sect ion 36( i) .

(b) Mandatory  protect ion  of  certa in

conf ident ia l  in format ion  and  protect ion  of

cer ta in  other  conf ident ia l  in format ion  of

th i rd par t ies sect ion 37( i ) .

(c ) The  informat ion  invo lves  internal

operat ions  of  a  publ ic  body,  sect ion  44.

The  only  in format ion  that  can  be

disclosed  in  th is  regard  is  the  l is t  o f  a l l

the  companies  who  submit ted  a  bid  for

th is  tender.   A  l is t  of  the  companies  is

herewith  at tached  and  marked  B  for  easy

reference . ”

The  l ist  then  inc ludes 64  d i f ferent  companies  who  submit ted

bids  for  the  tender.   Regarding  the  present  appl icat ion,  in

the founding aff idavi t  the deponent  thereto states:

" I  am  advised  that  the  current  s i tuat ion  is  very
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simi lar  to  the  one which  was the subject  mat ter  o f

the  decis ion  of  the  supreme  cour t  o f  appeal  in

Tetra  Mobi le  Radio  (Pty)  L imited  v  MEC

Department  of  Works  and  Others  2008  (1)  SA 438

(SCA)  where  the  SCA  ordered  in format ion  to  be

provided for purposes of  internal  appeal . ”

The  facts  in  the  Tetra  Mobi le  case  are  complete ly

d is t inguishable  from  the  facts  in  the  present  matter.   In

Tetra  Mobi le  the  appl icant  seeking  information  was  an

unsuccessful  tenderer  in  a  completed  tender  process  and

needed  documents  to  proceed  wi th  i ts  rev iew  of  the  award

of the tender.

  

In  the  present  matter  there  was  no  such  tender  process.   In

fact  the  answering  aff idavi t  ind icates  that  ne i ther  a  Bid

Evaluat ion  Commit tee  nor  a  Bid  Adjudicat ion  Commit tee  had

even  been  appointed.   There  were  a lso  no  score  sheets

because  the  tenders  were  not  considered.   None  of  the

documents  requested  in  the  not ice  of  mot ion  are  relevant  to

the sequence of  events.   In  fact  the decis ion to  wi thdraw the

tender  or  the  bid  is  analogouos  to  that  in  Tshwane  City  and

Others  v  Nambit i  Technologies  (Pty)  L imited  2016  (2)  SA

494  (SCA).   That  decis ion  determined  that  the  wi thdrawal  of

a  tender  is  not  an  administ rat ive  act  and  such  wi thdrawal
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can only be at tacked under  a legal i ty review. 

 

The  issues  regarding  the  nature  of  decis ions  have

subsequent ly  wi th  reference  to  the  Nambi t i  case  received

fur ther  at tent ion  of  the  Supreme  Court  of  Appeal  in

Universi ty  of  Free  State  v  Af r i forum  and  Another  2017  (4)

SA 283  (SCA).   The  re levance  of  these  cases  regard ing  the

nature of  the act whereby a tender  is withdrawn is twofold.

Firs t ly,  the  documents  appl icable  to  such  a  decis ion  are  not

the  same as  those  in  a  tender.   They  may  relate  to  f inancial

v iab i l i ty  or  o ther  cons iderat ions  in  terms  of  which  a  tender

may  be  withdrawn.   Secondly  a  legal i ty  review  is  not  in

terms  of  the  Promotion  of  Admin is trat ive  Just ice  Act  on

which  the  appl icant  re l ies  for  purposes  of  urgency  in  th is

appl icat ion.   The  re levance  hereof  appears  f rom  the

fol lowing s tatement in the founding aff idavit :  

"The  present  appl icat ion  is  obviously  urgent  as

the  appl icat ion  must  launch  a  rev iew  appl icat ion

with in  180  days  f rom  the  date  i t  was  not i f ied  on

the  cancel la t ion  of  the  tender  i .e.  on  3  February

2022.   Appl icant  cannot  adequately  consider  that

there  are  any  grounds  for  a  rev iew  appl icat ion

should  the  re lease  sought  be  granted  in  the

ord inary course . ”
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Clear ly  the  t ime  period  is  not  appl icable  but  even  i f  one

were  to  have  found  in  favour  of  the  appl icant ,  that  a

reasonable  t ime per iod  for  the  launching of  a  legal i ty  review

would  equate  to  180  days,  one  is  surpr ised  to  f ind  that  the

appl icant  has  not  even  requested  reasons  why  the  tender

had  been  withdrawn.  Had  reasons  been  granted,  the

calcu lat ion  of  t ime  would  have  commenced  upon  the

furn ishing  thereof  and  had  the  reasons  been  insuff ic ient ,  of

course then al ternat ive remedies could be fo l lowed.

In  the  present  case  therefore,  in  summary  what  one  has  is

an  appl icat ion  for  the  furn ish ing  of  in format ion  which  is  not

required for  the  exercise of  a  legal i ty  review and one has an

appl icat ion  based  on  a  premise  of  urgency  which  is  not

supported  by  the  facts.   Ord inar i ly  i f  an  appl icat ion  is  found

not  to  be  urgent ,  the  customary  order  is  that  i t  is  s t ruck  off

the  urgent  cour t ’s  ro l l .   Not ional ly  the  consequence  thereof

might  be  that  such  an  appl icat ion  may  be  re-enro l led.

Al though  there  was  some  argument  f rom  the  bar  regarding

alternate  rel ie f ,  none of  that  was for thcoming in  the  reply ing

aff idavi t  nor  was there a formal  amendment .  

 

There  is  consequent ly  no  sense  in  merely  s tr ik ing  th is

appl icat ion f rom the ro l l  so that i t  might a t  some stage in  the
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future  possibly  –  and  I  ment ion  the  word  poss ib ly  because

there  was  no  ind icat ion  that  i t  would  in  fact  serve  before  an

opposed  mot ion  court  –  be  re-enrol led  for  the  same re l ie f  to

which  the  appl icant  would  st i l l  not  be  ent i t led.   To  do  so

would be wasteful  of  t ime,  costs and judic ia l  resources.  

 

The  appl icat ion  for  the  re l ief  sought  is  wi thout  mer i t  and

should  be  refused.   As  to  the  issue  of  costs ,  counsel  for  the

appl icant  val iant ly  argued  that  costs  should  be  reserved  for

determinat ion  in  a  fu ture  hear ing  of  th is  appl icat ion.   As

already  ind icated,  there  would  not  be  any  fu ture  hear ing

after  the  demise  of  the  appl icat ion  at  today’s  hear ing.

There is  therefore no reason to  reserve the costs or  to  make

i t  condi t ional  upon  any  other  steps  taken  in  th is  appl icat ion.

The l i fe  has  gone out  o f  th is  appl icat ion  and the  re l ie f  which

the  appl icant  might  seek,  should  i t  wish  to  quest ion  the

withdrawal  o f  the  tender  by  way  of  a  legal i ty  rev iew  or

otherwise,  would  have  to  form  the  subject  matter  o f  a  f resh

appl icat ion.

Having  ment ioned  these  factors  I  f ind  no  reason  why  the

customary  pr inc ip le  should  not  be  appl ied  namely  that  cos ts

should  fo l low  the  event .   Accord ingly  the  order  of  the  court

is  as fo l lows:   The appl icat ion is  d ismissed wi th  costs.
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MR HLONGWANE  :    As the cour t  p leases.

MS UNKNOWN  :    As i t  p leases the cour t ,  M'Lord.   M'Lord i f  I

may  c lar i fy  is  i t  cos t  on  a  par ty-and-party  sca le  or  is  that

for…

COURT  :    That  is  customary  what  fol lows  i f  no  specia l  costs

order is  made.

MS  UNKNOWN  :    As  i t  p leases  the  cour t .    Thank  you,

M'Lord.

COURT  :    Thank you.   The court  wi l l  adjourn.

COURT ADJOURNS  

…………………………………….
                           DAVIS J

JUDGE OF THE HIGH COURT
GAUTENG DIVISION, PRETORIA

DATE SIGNED  :  18 JULY 2022
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