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Bam J

A. Introduction

1. This is an opposed application for leave to appeal the decision of this court of 8

March 2022, in which | upheld the objection raised by the third, fourth, and fifth

respondents, by way of a Rule 30 application. | shall refer to the respondents

collectively as the respondent.

2. There are essentially to two applications for leave to appeal. There is one brought

by the applicant, Doornhoek Equestrian Estate Homeowners Association, while the
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Amici, Doornhoek Residents Action Group lodged its own application for leave to
appeal. Neither of the two applications make any reference to the provisions of the

Superior Courts Act', which governs appeals from this court.

3. The applicant does not state whether its application, by its own assessment, has
any prospects of success nor does it aver any other basis why its application for
leave to appeal should succeed. The Amici merely concludes that the appeal would
have prospects of success and that there are compelling reasons why the appeal
should be heard because it would lead to a just and prompt resolution of the issues

between the parties.

B. Grounds

4. The grounds upon which the application is brought are set out in the parties’
individual applications. | do not repeat them in this judgment. Since the essence of
the two applications does not differ markedly, | merely state that they both contend
that this court erred in upholding the third, fourth, and fifth respondent’s objection, as
well as in awarding costs against the applicant. The Amici, to whom | had awarded

costs raises no contention about costs.

5. The applicant's main contention is that the irregularity complained of by the
respondent had to do with the failure by the applicant to follow the procedure

pronounced by this court in Sternesen & Tulleken Administrators CC v Linton Park

1 Act 10 of 2013
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Body Corporate and another?, read with section 57 of the Community Schemes
Ombud Service Act®, (the Act). The applicant states that its failure to follow the
procedure laid out in Sternesen & Tulleken is not an irregularity as envisaged in
Rule 30. Rule 30, says the applicant, is only concerned with irregularities emanating
from the use of Rules of the Court. Thus, this court erred in upholding the Rule 30

application.

6. In advancing the contention that Rule 30 is not there to serve as a ground for
objection in respect of procedural aspects relating to other legislation but only to
irregularities emanating from the use of the Uniform Rules of this Court, the
applicant referred me to Cochrane v City of Johannesburg® where this court affirmed

the principle.

7. Both the applicant and the Amici state that in any event, each and every ground of
appeal stated in the Notice of appeal appears in the founding affidavit of the main
application. Thus, the notice of appeal was not aimed at replacing the grounds set
out in the main application. According to the applicant, the notice of appeal was
merely to illustrate that there was no conceivable prejudice to the respondents by
launching the appeal in the manner the applicant had done, that is by way of notice
of motion. In any event, says the Amici, the appeal is only confined to issues of law,

thus, there cannot be prejudice to the applicant.

2 2020 (1) SA 651 (GJ)
3 90f2011
4 (A5044/09) [2010] ZAGPJHC 61; 2011 (1) SA 553 (GSJ) (18 August 2010) at paragraphs 30 and 31
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8. The respondents submits that since the applicant admits that it did not follow the
procedure set out in this court’'s decision of Sternesen & Tulleken Administrators,
the applicant’s filing of the notice of motion and record after close of pleadings, and
in direct contradictions of the terms of the order made by this court, warrants that
this reject both applications for leave on the basis that they lack merit and do not

reach the threshold set out in section 17 (1) (a) (i) of the Superior Court Act.
9. | have considered the contentions by the parties. It is my considered view that
another court would come to a different finding on the issues presented in the

application in terms of Rule 30. Thus, leave to appeal should be granted.

Order

10. Leave to appeal is granted to the Full Court of this Division. Costs shall be costs in

the cause.
NN BAM
JUDGE OF THE HIGH COURT, PRETORIA
DATE OF HEARING: 17 June 2022
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