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IN  THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION,  PRETORIA

CASE NO:  26270/2021

DATE  :  20-09-2023

In the matter between

UNI-SPAN FORMWORK & SCAFFOLDING (PTY) LTD Plaint i ff

and

SVK HOLDINGS (PTY) LTD and 3 OTHERS Defendant

J U D G M E N T

DAVIS, J  :   

I  intend  rendering  an  extempore  judgment.   As  introduct ion,

the fo l lowing:

The  appl icant ’s  cause  of  action  is  based  on  a

contract.   The  appl icant  seeks  to  enforce  the  terms  of  a

sett lement  agreement  reached  between  the  part ies  and,  as  a

consequence,  c laimed  payment  of  R8  655  000.00   The

appl icant  a l leges  that  th is  amount  is  due  and  payable  in

terms of a wr i t ten sett lement agreement.

(1) REPORTABLE:  NO.

(2) OF INTEREST TO OTHER JUDGES:  NO.

(3) REVISED.

DATE: 6 NOVEMBER 2023

                    

SIGNATURE
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The  respondent  opposes  the  matter,  pr incipally

claiming  that  the  set t lement  agreement  came  about  as  a

result  of  undue  inf luence  and  therefore  should  be

unenforceable.

The  second  part  of  the  applicant ’s  c la im  relates  to

secur ity  furnished  by  way  of  moveable  property,  in  part icu lar

a  certa in  “Bruiser”  armoured  vehic le.   In  terms  of  a  di rective

reached  dur ing  case-management  proceedings  in  May  of  this

year,  the issue regarding the secur i ty  was separated from the

payment  c la im  and  the  part ies  thereafter  proceeded  with  the

payment c la im which is current ly before the Court .

As  the  dispute  centres  around  the  terms  of  the

sett lement  agreement,  i t  is  apposite  to  start  therewith.   The

sett lement  agreement  is  a  wr i t ten  agreement.   I t  was  signed

on  17  Apri l  2021  by  a  Mr  Marais  on  behalf  of  the  appl icant,

by  Mr  Andre  Brand  Van  der  Merwe,  both  in  his  personal

capacity  and  in  represent ing  the  f i rst  respondent,  SVK

Holdings  (Pty)  Ltd  and  he  warranted  that  he  was  duly

authorised to do so.

The  relevant  terms  of  the  sett lement  are  the

fol lowing,  and  I  quote  from  the  preambles  and  certain
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clauses:

“WHEREAS  the  appl icant  and  the  f i rst

respondent  concluded  a  rental  agreement  in

which  the  applicant  rented  certain

scaffolding  equipment  to  the  f i rst

respondent.

AND  WHEREAS  a  dispute  arose  between

the  appl icant  and  the  f i rst  respondent

relat ing  to  the  total  tonnage  of  the

scaffolding  equipment  at  the  Kusile  s i te  and

rented by the f i rst respondent .

AND  WHEREAS  the  appl icant  launched  an

urgent  appl icat ion  under  the

abovementioned  case  number  against  the

f irst ,  second,  th ird,  and  fourth  respondents

in  two  parts ,  being  Part  A  for  the  return  of

the  scaffolding equipment  in  which  appl icant

sought  inter im  rel ief  against  the  second,

third,  and  fourth  respondent,  and  Part  B  for

an  order  against  the  f i rst  respondent  of

payment  of  outstanding  rental  due  by  the

f irst  respondent to the appl icant.
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AND  WHEREAS  Part  A  of  the  applicat ion

was  sett led  between  the  part ies  by  way  of  a

sett lement  agreement  which  was  made  an

order  of  court  on  22  October  2019  in  terms

of  which  order,  inter  a l ia  Part  B,  was

postponed.

AND  WHEREAS  no  further  rel ief  is  c laimed

against  the  second,  third,  and  fourth

respondents  in  terms  of  Part  B  of  the

appl ication.

AND  WHEREAS  Andre  Brand  Van  Der

Merwe,  an  adult  male  and  sole  di rector  of

the  f i rst  respondent,  agrees  and consents  to

be  joined  through  th is  appl icat ion  and  to  be

bound  by  any  judgment  granted  against  h im

pursuant to th is  sett lement agreement.

AND  WHEREAS  the  applicant  agrees  to

withdraw  i ts  opposit ion  under  case  number

92558/2019  within  two  days  from  date  of

s ignature of  this agreement.

AND  WHEREAS  the  appl icant,  the  f i rst

10

20



26270/2021-elo 5 JUDGMENT
20-09-2023

respondent,  and  Van  Der  Merwe  have  come

to  an  agreement  to  sett le  the  applicat ion

and  wish  to  record  the  terms  of  the

sett lement in wr it ing.  

NOW  THEREFORE  the  appl icant,  the  f i rst

respondent,  and  Van  der  Merwe  agree  as

fol lows:

2.1.3  “Claimed  amount”  shall  mean  the

amount  as  set  out  in  Part  B  of  the  notice  of

motion,  being  R8  965  916.40,  plus  interest

at  a  rate  of  2%  above  the  pr ime  overdraft

interest  rate  per  annum  charged  by

Standard  Bank  of  South  Afr ica  Limited  from

t ime to t ime.  

2.1.4    Commencement  date  shal l  mean  the

date  of  s ignature  of  the  last  party  s ign ing

this agreement.   

2.1.5   Ef fect ive date shal l  mean the earl iest

of  one year  from the  commencement  date  or

the  resolut ion  of  a  pending  dispute

arbi trat ion  between  the  f irst  respondent  and
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Alstom  S&E  Afr ica  t rading  as  GE  Steam

Power Systems (General Electr ic).

2.1.9  “Sett lement  amount”  shal l  mean  the

amount  of  R4 500  000  plus  the  taxed  and/or

agreed  costs  in  respect  of  the  urgent

appl ications  launched  by  the  f i rst

respondent  and  Van  der  Merwe  under  case

number 92558/2019 on 5 March 2020 and 20

March 2020 respect ively.

2.1.10  “The  debtors”  shal l  mean  the  f i rst

respondent  and  Van  der  Merwe  jo int ly  and

several ly.”

3.  ACKNOWLEDGMENT OF DEBT:

“The  Debtors  acknowledge  that  they  are

joint ly  and  several ly  l iable  for  payment  of

the set t lement amount.”

4.  SETTLEMENT:

“4.1  The  debtors  undertake  to  make

payment  to  the  applicant  of  the  sett lement

amount on or before the ef fect ive date in ful l
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and  f inal  sett lement  of  any  and  al l  c la ims

the  appl icant  has  against  the  f i rst

respondent subject to Clause 8 below.

4.2 Payment  of  the  set t lement  amount  wi l l

be  paid  into  the  trust  account  of  the

Appl icant’s at torneys of record.

4.3  Upon  payment  of  the  set tlement  amount

by  the  debtors  wi l l  the  applicant  withdraw

Part  B  of  the  appl icat ion  under  case  number

74295/2019 against the f i rst  respondent.

8  DEFAULT/ACCELERATION.

8.1  I f  the  debtors  fai l  to  make  due  and

t imeous  payment  on  the  ef fect ive  date

and/or  breach  of  any  of  the  provisions  of

this agreement:

8.1.1  The  ent ire  balance  of  the  claimed

amount  at  that  date  shall  be  become  due

and  payable  forthwith,  together  wi th

interest.

8.1.2  The  applicant  shal l  be  enti t led  to
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recover,  in  addi t ion  to  the  aforegoing,  al l

costs  disbursed  by  i tsel f  to  [ indis t inct  –

01:10:06]  at torneys  in  securing  the  debtors’

compliance  with  the  provisions  hereof  on  an

attorney-and-cl ient  scale.

9.1  I t  is  agreed  between  the  par t ies  that

monthly  updates  wi l l  be  provided  to  the

appl icant ’s  at torneys  of  record  in  respect  of

the  pending  dispute  between  the  f i rst

respondent and General Electr ic.

11  UNCONDITIONAL  INDEPENDENT  CAUSE.

The  debtors  acknowledge  and  agree  that  th is

document,  when  signed  by  them,  consti tutes  a

f irm  and  binding  acknowledgment,  undertaking

and  commitment  assumed  by  them  in  terms

hereof.   The debtors’ l iabi l i ty  aris ing here from

is  not  subject  to  any condi t ion  whatsoever  and

this  document  signed  by  i t  const i tutes  its  own

uncondit ional  causa against  the  debtors

independent ly of  any other causa.

12.1  The  debtors  acknowledge  and  agree

that:
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12.1.1  No  warrant ies  or  representat ions

have  been  made  by  or  on  behalf  of  the

appl icant  which  may  have  had  the  effect  of

inducing  the  debtors  to  s ign  this  document

and assume obligations herein.

14.1  The  part ies  hereby  record  and  agree

that  the  applicant  shal l  be  ent i t led  to  have

this  agreement  made  an  order  of  court  and

the  debtors  hereby  waive  not ice  of

appl ication  to  make  th is  an  order  of  court .

In  the  event  of  the  debtors’  fai lure  to  make

payment  in  terms  of  this  agreement  the

appl icant  shall  be  ent it led  to  have  a  warrant

of  execut ion  issued  or  proceed  with  any

other legal proceedings.

14.2  Insofar  as  th is  agreement,  or  any

port ion  thereof,  are  not,  for  any  reason

whatsoever,  made  an  order  of  court ,  the

part ies  record  that  i t  is  nevertheless  bind ing

on themselves inter partes . ”

Now,  how  this  sett lement  agreement  came  about  is  as

fol lows:   The appl icant  sought  to  recover  what  i t  thought  was
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due  to  i t  in  terms  of  rental  of  scaffo ld ing  by  the  f i rst

respondent.   The amount calculated was based on an alleged

1351  tons  of  scaffold ing  rented  and  ut i l ised  by  the  f i rst

respondent.

That  amount  was  disputed  and  the  f irst  respondent,

at  some  stage,  averred  that  no  amount  can  be  determined

unless  a  scaffolding  audit  had  been  conducted.   The

appl icant  inst ituted  the  applicat ion  which  was  later  referred

to  in  the  sett lement  agreement  against  the  f i rst  respondent

and  certain  other  part ies,  including  General  Electr ic,  as  wel l

as  Eskom  Holding  SOC  Limited  where  the  scaffolding  was

uti l ised on one of i ts si tes.

That  applicat ion  was  launched  as  one  of  urgency  on

8  October  2019  in  case  number  74295/2019.   By  agreement

between  the  part ies,  an  order  was  made  by  th is  Court  on  22

October  2010.   That  order  provided  certain  inter im  rel ief  as

claimed in Part  A of the urgent applicat ion.

That  order  envisaged  the  return  of  the  scaffo ld ing

dismantled  by  the  f i rst  respondent  and  ident i f ied  by  the

appl icant.   Further  provis ions  were  made  for  access  to  the

site  for  the  col lect ion  of  the  scaffo ld ing  by  the  appl icant  and

of  importance  is  paragraph  11  of  the  order,  on  which  the
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respondents now rel ied in th is court .

I t  provided  that  in  respect  of  identi f ied  scaffo ld ing,

the  f i rst  respondent  wi l l  be  deemed  to  have  returned  the

scaffo ld ing and for purposes of fur ther re l ief  by the appl icant,

the  applicant  and  the  f i rst  respondent  were  directed  to

appoint  representatives  to  record  in  wr i t ing  the  i tems  of

scaffo ld ing  returned  to  or  col lected  by  the  appl icant,  and  the

fourth  respondent  to  that  appl icat ion  would  have  been  a

witness  of  such  conf irmat ion  for  purposes  of  removal  of  the

items  f rom  the  Kusile  s i te.   The  fourth  respondent  was

Alstom  S&E  Afr ica  (Pty)  Ltd  trading  as  GE  Steam  Power

Systems.

Subsequent  to  th is  order  having been made an order

of  court ,  the  f i rst  respondent  was  placed  under  business

rescue  on  14  November  2019.   Short ly  thereafter,  on  17

December  2019,  the  business  rescue  was  discont inued  and

converted in l iquidat ion proceedings.

Whilst  the  f i rst  respondent  was  being  wound  up,  i t

got  wind  of  fur ther  tenders  to  be  issued  by  Eskom  at  the

Kusile  si te  and Mr  Van der  Merwe,  also  represent ing  the f i rst

respondent,  contemplated  that  the  f i rst  respondent  might

secure  work  in  terms  of  those  tenders  in  excess  of  R135
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mil l ion.   Such  a  windfal l  wi l l ,  of  course,  assist  the  f i rst

respondent  in  extinguishing  i ts  debts,  o f  which  i ts  pr incipal

creditor was the South Afr ican Revenue Serv ices.

The  securing  of  those  tenders  would  not  only

const itute  a  l i fe l ine  of  l iquidi ty  for  the  f irst  respondent  but

would  ensure  i ts  future  existence  and  the  retention  of

employee and the l ike.

On  20  March  2020,  the  f i rst  respondent  and  Mr  Van

der  Merwe  therefore  launched  an  urgent  applicat ion  for  the

discharge of  the l iquidat ion order.   This  was done,  of  course,

as  aforesaid,  with  a  view  of  securing  the  tenders.   The

appl icant  in  th is  appl icat ion  sought  to  oppose the  appl icat ion

for the discharge of the winding-up order.

During  Apr i l  2020,  one of  the  appl icant’s  d irectors,  a

Mr  Damant,  received  a  cal l  from  Mr  Van  der  Merwe

request ing  a  possible  sett lement  of  the  disputes  between  the

part ies  in  exchange  for  the  appl icant ’s  withdrawal  of  i ts

opposit ion to the applicat ion for the discharge of the winding-

up order.

The  appl icant ’s  deponent,  being  one  of  i ts  di rectors,

Mr  Marais,  stated  in  the  reply ing  aff idavit  to  the  current
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appl icat ion  that  the  appl icant  was  wi l l ing  to  consider  any

sett lement  proposal  by  the  respondents.   I  inter ject  a lso  to

mention that  Mr Damant furnished a confi rmatory aff idavit .

After  having  been  approached by  the  respondents  in

this  fashion  on  16  Apri l  2020,  the  respondents’  attorney

wrote  a  let ter  to  the  appl icant ’s  attorney.   The  attorneys

representing  the  f i rst  and  second  respondents  at  that  t ime

had  been  their  attorneys  of  record  for  more  than  a  decade

and they also feature as the current at torneys of  record.   The

let ter  of  16  Apr i l  2020  refers  to  the  furnishing  of  the  vehic le

being  an  armoured-personnel  carr ier  to  be  provided  as

secur ity ( less the art i l lery) .

The  next  day the  appl icant ’s  at torneys  responded by

saying as fo l lows,  wi th reference to Mr Babinski:

“Dear  Is tvan,  the  above  matter,  as  wel l  as

our  conversation  of  earl ier  today  as

reference.   Is tvan,  p lease  f ind  annexed

hereto  the  set t lement  agreement  as

discussed.   Kindly  peruse  the  contents  of

same  and  prov ide  us  wi th  your  comments.

Can  we  kindly  request  that  any  suggested

changes  in  the  sett lement  agreement  be
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done  by  way  of  t rack  changes?   Looking

forward to hear ing from you .”

Such  changes  were  effected  and  later  on  the  same  day,  Mr

Babinski reverted as fo l lows:

“With  reference  to  the  abovementioned,  as

wel l  as  the  proposed  sett lement,  we  wish  to

comment as fo l lows:

(a) The  agreed  set t lement  amount

between  our  respect ive  cl ients  was  the

amount  of  R4.5-mil l i ion  in  fu l l  and final

sett lement.   Please  amend  same

accordingly.

(b) The  basis  for  the  sett lement  is  that

Uni-Span  would,  upon  Mr  Van  der

Merwe  personal ly  taking  responsibi l i ty

for  the  sett led  debt  of  R4.5-mil l ion,

support  and  consent  to  the  applicat ion

lodged  in  order  to  discharge  the

current  l iquidat ion  status  of  the

company.   This  seems  to  be  absent

f rom the sett lement.
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(c) Our  c l ient  has  given  secur ity  in  the

form  of  a  Bruiser  Model  112  APC

armed-personnel-carr ier  vehic le.   Our

c lient  wi l l  s ign  any  and  al l  documents

to  provide  your  cl ient  wi th  the  said

secur i ty.   However,  i f  your  c l ient  would

l ike  to  register  a  material  bond,  such

costs  would  be  for  your  c l ient ’s

account.

( f )   As  ment ioned,  the  enti re  agreement  was

reached on the basis  that  our  cl ient  requires

your  c l ient ’s  suppor t  in  order  to  discharge

the  current  l iquidat ion  status.   Only  once

same is  done  can  the  funds  be  generated  in

order  to  pay  the  sett lement.   As  I

understand,  wil l  your  c l ient  not  accept  that

this  sett lement  is  subject  to  our  c l ient  being

taken  out  of  prov is ional  l iquidat ion,  which  is

our  instructions.   However,  then  as  an

alternat ive,  should  Mr  Van  der  Merwe  st i l l

be  afforded  the  period  as  per  2.1.5

i rrespect ive  i f  the  l iquidation  status  is

discharged or not.
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Please  be  so  kind  as  to  take  instructions

from  your  c l ient  on  the  aforement ioned  and

revert  back to us as soon as possible . ”

The  comments  were  accepted  and  incorporated  in  the

sett lement  agreement,  in  the  terms  as  already  referred  to

above,  later  on,  on  the  same,  that  is  17  Apri l  2020,

whereafter the agreement was signed.

On  20  Apri l  2020  the  appl icant,  via  i ts  attorneys  in

compliance  with  its  undertaking  in  terms  of  the  agreement,

forwarded  the  notice  of  withdrawal  to  the  respondent ’s

attorneys.   For  purposes  of  the  special  notar ial  bond,  as

envisaged  in  the  agreement  and  in  the  correspondence,  the

part iculars  of  Mr  Van  der  Merwe  relat ing  to  his  ident i ty

document,  proof of  residence,  proof  of mari tal  s tatus, and the

address  where  the  moveable  asset  wil l  be  kept  were

required.

Subsequent  to  the  not ice  of  withdrawal  of  20  Apr i l

2020,  the  l iquidat ion  appl icat ion  proceeded  before  Hol land-

Muter,  then  AJ,  who  in  his  judgment,  in  set t ing  aside  the

winding-up  proceedings,  referred  to  the  fact  that  the  sett ing

aside  was  supported  by  the  South  Afr ican  Revenue  Services

as  the  largest  preferent  creditor  and  he  also  noted  that  the
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appl icant,  having  prev iously  opposed  that  appl ication,  had

withdrawn  i ts  opposit ion.   Accordingly,  the  f i rst  respondent

was “ taken out of l iquidat ion”.

Pursuant  to  that,  the further  steps subsequent  to  the

sett lement,  apart  f rom the  withdrawal ,  leading  to  the  sett ing

aside  of  the  l iquidat ion  on  28  Apri l  2022,  was  that  the

appl icant  had requested powers  of  at torney on two occasions

from  the  respondents  for  the  registrat ion  of  a  notar ia l  bond

over  their  vehic le.   Those  powers  of  attorney  were  indeed

furnished  by  Mr  Van  der  Merwe  on  behalf  of  the  f i rst

respondent  and  himsel f,  and  the  notar ia l  bond  was  indeed

registered  on  15  Apri l  2021  with  registrat ion  number

BN00017457/2021 in the Deeds Off ice, Pretoria.

I  ment ion  these  steps  taken  subsequent  to  the

sett lement  agreement and in  implementation  thereof  as  at  no

stage  had  the  respondents  raised  any  object ion  against  the

sett lement  agreement  or  i ts  val id i ty  or  enforcement.   In  fact,

they  went  further  and  kept  the  applicant  updated  as  to  the

progress  in  the  arbit rat ion  ment ioned  in  c lause  2.1.5  of  the

sett lement agreement.

Once  the  t ime  period  for  payment  of  the  sett lement

amount  of  R4.5-mil l ion  had  come  and  gone  and  once  no
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payment  had  been  made,  the  appl icant  proceeded  in

launching  the  present  appl icat ion  wherein  i t  then  claims  the

agreed  outstanding  amount,  as  already  referred  to  above,  in

excess of R8,965-mi l l ion.

In  the  answering  aff idavi t  in  the  current  appl icat ion

the respondents raised a dispute in the fo l lowing terms, and I

quote from Mr Van der Merwe’s aff idavit :

“Although  a  set t lement  was  reached

between  the  part ies,  i t  is  submitted  that  the

unfounded  and  malicious  opposit ion  by  the

appl icant  resulted  in  the  applicant  placing

the respondents  with  their  backs against  the

wal l .   I t  is  submit ted that  the agreement was

only  entered  into  as  a  consequence  of

undue  inf luence  and  pressure  imposed  by

the  appl icant.   The  appl icant,  knowing  that

the  fate  of  the  company  and  i ts  employees

would  be  sealed  should  the  respondents  not

sett le  the  matter,  held  a  posit ion  of

substant ia l  power  over  the  respondents.

Ult imately,  the  appl icant  used  i ts  posit ion

unscrupulously  towards the respondents and

subsequent ly  resulted  in  the  respondents,
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without  any  choice,  enter ing  into  the  said

transact ion.   This  t ransact ion  is  nothing

short  of  being  prejudicial  and,  i f  the

respondents  had  been  exerc is ing  a  normal

and free wi l l ,  the respondent  would not  have

entered into the jural  act or t ransact ion . ”

Insofar  as  the  sett lement  agreement  v ir tual ly  halved  the

claimed  amount  and  also  terminated  any  dispute  regarding

the  computation  thereof,  one  would  have  expected  the

respondents  to  indicate  their  problem  with  the  R4.5-mil l ion.

The  halving  of  the  disputed  amount  was  clearly  to  their

advantage.  Nothing was said about this.

Nothing  was  also  said  in  the  aff idavit  as  to  why  Mr

Van  der  Merwe  then  then  bound  himself  to  the  agreement

and  what  else  he  would  have  then  agreed  to  or  done  had

there not been the al leged undue inf luence.

Without  abandoning  this  point,  Mr  Van  der  Merwe

said  that  the  amount  of  R4,  5-mi l l ion  was,  and  I  quote  again

from his aff idavi t:

“…derived  from  the  possible  claim  that  the

appl icant  might  have  against  the  f i rst
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respondent.   I t  is  a lso  submit ted  by  the

respondents  that  the  amount  of  R4.5-mil l ion

was to be a ful l  and f inal  sett lement and that

the  respondents  never  agreed  or

acknowledged  to  be  indebted  to  the

appl icant for  an amount of R8 965 960.40 . ”

No answer was given as to  why the R4.5-mi l l ion as agreed to

was  then  not  paid  t imeously  or  at  a l l .   The  al legat ion  by  Mr

Van  der  Merwe  that  the  respondents  had  not  agreed  or

acknowledged  an  indebtedness  to  the  appl icant  for  the  fu l l

amount  is,  of  course,  gainsaid  by  the  expressed terms of  the

agreement themselves.

In  respect  of  the  defence  of  undue  inf luence,  the

respondents  conceded  that  they  have  an  onus  to  prove  that

the  appl icant  had  inf luence  over  the  respondents,  that  such

inf luence had weakened the respondents’ resistance,  that the

appl icant  used  the  inf luence  unscrupulously,  that  the

respondents  were  innocent  part ies,  and  that  the  transact ion

was  prejudicial  to  the  respondents  and  exercising  normal

free  wil l  the  respondents  would  not  have  entered  into  the

agreement.

This  was  made  wi th  reference  to  the  judgment  of
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Davis  J  in  Advtech  Resourcing  (Pty)  Ltd  trading  as

Communicate  Personnel  v  Kuhn  2008(2)  SA 375  (C)  at  [30].

Reference  was  a lso  made  to  Prel ler  v  Jordaan  1956(1)  SA

483(A)  where  a  party  has  in f luenced  another  to  such  an

extent  that  h is  wi l l  became  weak  and  p l iable  and  that  the

party  exerc is ing  the  in f luence  brought  a  wi l l  to  bear  in  an

unpr inc ip led manner.

I t  must  a lso  be  ment ioned  that  the  respondents  d id

not  re ly  on  the  issues  of  duress  or  the  threats  of  an

improper  nature  as  ment ioned  in  Arend  and  Another  v  Astra

Furnishers  (Pty)  L td  1974(1)  SA  298  (K)  at  306A  -  B,

d iscussed  in  BOE  Bank  L imited  v  Van  Zyl  2002(5)  SA  165

(KPA),  but  only  on  the  issue  of  undue  inf luence  as  referred

to above.

When  one  contemplates  the  fu l l  ass istance  of  the

respondents  by  their  at torneys  and  the  exchange  of

correspondence  which  I  had  referred  to ,  i t  is  d i ff icul t  to

match  the  al legat ions  in  the  answer ing  aff idavi t  wi th  the

preceding  facts.   There  was  no  indicat ion  in  any  of  those

interact ions  that  any  undue  in f luence  was  exerted  or,  in

fact ,  that  any demand was made by the appl icant.

In  fact ,  the  proposal  for  set t lement  came  f rom  the
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respondents  and  was  pursued  through  thei r  at torney  who

had  ful l  and  extens ive  t ime  to  consul t  wi th  the  respondents

and to consider  the matter.

I t  is  apparent  f rom the correspondence that  they did

so.   This  is  apparent  f rom the var ious comments made by Mr

Babinski  and those incorporated in  the  agreement.   I  f ind  on

these  facts  no  substant ia t ion  of  any  al leged  in f luence  or

weakening of  the wi l l  as c la imed by Mr Van Der Merwe in  h is

aff idavi t .

Another  weighty  factor  which  weighs  against  th is

defence  is  the  fact  that  af ter  the  sett lement  agreement  had

been  entered  in to  and  after  the  f i rs t  respondent  had  been

“ taken  out  of  l iquidation”  in  Apr i l  2020,  nothing  fur ther  was

done  in  respect  o f  the  recent  c la im  of  inval id i ty  of  the

agreement  in  the  subsequent  months,  or  any  other  months

leading up to the due date of  payment o f  the set t led amount.

In  fact ,  the  opposi te  was  apparent ,  namely  that  the

respondents  cooperated  in  the  implementat ion  of  the

agreement  which  they  now  claim  that  they  had  been  unduly

inf luenced  in to  enter ing.   I t  is  only  when  the  c la im  came  for

the payment  of  the ful l  agreed amount  that  these a l legat ions

surfaced.
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I  f ind  that  in  these  ci rcumstances  the  respondents

have not  ra ised a  bona f ide  and real  d ispute  of  fact  and that

the  al legat ions  are  such  that  they  can  be  rejected  out  of

hand on the papers.   There is  therefore a lso no need for  any

reference to  oral  ev idence.  

Dur ing  argument  today  and  as  an  apparent  last

resort ,  counsel  for  the  respondents  raised  two  new  points

which  had  not  previous ly  been  canvassed  in  e i ther  the

answer ing aff idavi t  or  heads of  argument.

The  f i rs t  was  the  issue  of  l is  pendens .   As  I

understood  the  argument,  i t  went  l ike  th is:   The  urgent

appl icat ion  in  case  number  74295/2019  was  not  or  has  not

yet  been wi thdrawn and i t  was in  fact  st i l l  a l ive and pending,

and  therefore  a  party  should  be  prec luded  from  enforc ing  a

subsequent  agreement  and  th is  Court  should  also  prec lude

the  appl icant  f rom  proceeding  wi th  the  sett lement

agreement.   Once  one  has  regard  to  the  contents  of  the

sett lement  agreement  as  quoted  above,  i t  becomes  c lear

that  the  part ies  c learly  in tended  that  set t lement  agreement

to  be  an  end  of  the  d isputes  in  the  preceding  urgent

appl icat ion.  
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The  agreement,  par t icu lar ly  insofar  as  i t  re la tes  to

an  in i t ia l  halv ing  of  the  amount  c la imed  wi thout  any  further

d ispute  about  the  computat ion  thereof ,  c lear ly  amounts  to  a

compromise.   A  compromise  has  def ined  as  an  agreement

between  two  or  more  persons  for  the  purpose  of  prevent ing,

avoid ing,  or  terminat ing  a  dispute.   The  locus  c lass icus

conf i rming  th is  is  Gol lach  &  Gomperts  (1967)  (Pty)  Ltd  v

Universa l  Mi l ls  &  Produce  Company  (Pty)  Ltd  1978(1)  SA

914 (A)  a t  921 A – D.  

Even  i f  by  some  not ion  the  urgent  appl icat ion  in

case  number  74295/19  might  st i l l  be  pending  insofar  as  i t

has  not  been formal ly  wi thdrawn,  th is  Court  has a  discret ion

to uphold a plea of  l is  pendens.   In  the ci rcumstances of  th is

case  and  having  regard  to  the  part ies’  express  c lear

intent ion  set  out  in  the  sett lement  agreement  and  in  the

exerc ise  of  that  d iscret ion,  th is  Cour t  decl ines  to  uphold  the

plea of l is  pendens.

The second point  ra ised  was  s l ight ly  d iss imi lar  f rom

a  p lea  of  l is  pendens  s impl ic i ter.   I t  was  th is .   In  c lause  11

of  the  order  in  case 74295/2019,  i t  was envisaged that  there

would  be  a  recordal  of  scaffo ld ing  returned  or  co l lec ted  and

that  the  four th  respondent  would  have  wi tnessed  that

removal and conf i rmed i t .
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The  argument  went  that  insofar  as  that  had  not

taken  p lace  or  insofar  as  there  is  no  ev idence  that  that

c lause  had  been  fu l f i l led  and  no  conf irmat ion  thereof  by  the

four th  respondent ,  the  order  st i l l  remained  al ive  and  cannot

otherwise  be  enforced.   That  argument,  of  course,  ignores

what  the  par t ies  had  expressly  subsequent ly  agreed,  and

that  is  that  despi te  the  terms  of  paragraph  A  they  have

agreed  on  a  sett lement  of  every th ing  cla imed  by  the

appl icant  in  Par t  A  of  the  not ice,  and  that  appl icat ion  and

the  set t lement  involved  a  payment  o f  a  f ixed  amount  and  by

defaul t  then  the  tota l  amount  c la imed.   I  f ind  that  th is  po int ,

be lated ly  ra ised as i t  was,  a lso has no weight .

As  a  last-gasp  defence,  Mr  Du  Toi t ,  appear ing  for

the  respondents,  re l ied  on  the  judgment  o f  the

Const i tu t ional  Court  in  Shabangu  v  Land  and  Agricu l tura l

Development  Bank  of  South  Afr ica  and  Others  repor ted  as

2020  (1)  SA  305  (CC).   The  argument  was  that  insofar  as

the  in i t ia l  agreement  or  d ispute  had  not  yet  been  concluded

or  Par t  A  of  the  in i t ia l  order  had  not  yet  been  enforced  or

f inal ly  deal t  wi th ,  a  subsequent  set t lement  agreement

cannot be enforced.

This  argument  was  preceded  not  on  the  basis  that
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the  pr ior  agreement  which  const i tu ted  the  order  by  consent

of  Part  A  in  case  number  74295  was  inval id,  but  that  the

performance  in  respect  thereof  was  uncompleted.   As

debated  wi th  counsel ,  the  judgment  o f  the  Const i tut ional

Court  is  completely  dis t inguishable on the fac ts in  that case.

In a s imi lar manner as in  the case of Panamo Proper t ies  103

(Pty)  Ltd  v  Land  and  Agricul tura l  Development  Bank  of

South  Afr ica  2016  (1)  SA 202  (SCA),  the  issue  there in  was

whether  a  subsequent  agreement ,  undertaking  or  surety

could  be  afforded  val id i ty  i f  i t  was  based  on  a  preceding

inval id  agreement.   Clear ly  the  facts  are  d i fferent  and

dist inguishable.

I  do  not  f ind  that  the  judgment  in  Shabangu  has

direct  appl icat ion  in  th is  mat ter  and even i f  i t  d id  have some

mer it ,  i t  is  c lear  that  the  par t ies  in tended  that  any and al l  of

the  terms  of  Par t  A  in  the  preceding  appl icat ion  had  been

terminated and set t led  by  agreement  and as  i f  by  a  novat ion

by  way  of  the  sett lement  agreement.   In  short ,  there  is

noth ing  lef t  of  Par t  A which  the  par t ies  contemplated  should

be  a  bar  to  the  set t lement  agreement  being  implemented.   I

therefore  f ind  that  the  respondent ’s  defence  should  fa i l ,  and

that  the  appl icant  should  be  ent i t led  to  the  order  as  c la imed

in  the  f i rst  part  of  i ts  not ice  of  not ion,  which  has  been

incorporated in to  a draft  order,  which appears on E13 on the

10

20



26270/2021-elo 27 JUDGMENT
20-09-2023

Casel ines records.

The  only  outs tanding  issue  is  then  that  of  costs.   In

the  sett lement  agreement  i t  was  agreed  that  should  the

appl icant  have  to  enforce  the  agreement ,  i t  would  be

ent i t led  to  cost  on  an  attorney-and-c l ient  sca le.   Mr  Subel

a lso  urged  the  Court  i f  the  Court  is  mindfu l  o f  grant ing  cost

in  favour  o f  the  appl icant  that  such  cost  should  inc lude  the

cost  of  two  counsel  where  employed.   The  amount  is

substant ia l .   The  d isputes  have  a  long  history,  and  the

determinat ion  thereof  is  c lear ly  of  importance  to  the  par t ies

and,  in  par t icular,  the  appl icant.   I  f ind  that  the  employment

of  two  counsel  was  just i f ied  and  that  such  costs  should  be

inc luded in  the costs order.

I  a lso  f ind  no  cogent  reason  why  the  customary

pr inc ip le  that  costs  fo l low  the  event  should  not  a lso  f ind

appl icat ion  here in .   Accordingly,  there  shal l  be  an  order  in

terms  of  the  draft ,  which  for  good  order  I  shal l  read  out .   I t

is  as fo l lows:

1 The  f i rs t  and  second  respondents  jo int ly

and  several ly,  the  one  paying  the  other  to

be  absolved,  are  ordered  to  make  the

fol lowing payment to the pla int i ff :
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1.1 Payment  in  the  sum  of  R8  965

916.14.

1.2 Interest  on  the  aforesaid  sum  at  the

rate  of  2%  above  pr ime  overdraft  rate

charged  by  Standard  Bank  of  South

Afr ica  from  18  Apri l  2020  to  date  of

f ina l  payment.

1 .3 Costs  on  an  at torney-and-c l ient  scale,

inc luding  the  costs  of  two  counsel

where employed.

…………………………

DAVIS,  J

JUDGE OF THE HIGH COURT

GAUTENG DIVISION,  PRETORIA 

DATE JUDGMENT DELIVERED:  20  SEPTEMBER 2023
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