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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION,  PRETORIA

CASE NO:  21919/2021

DATE  :  10-11-2023

In the matter between

ROAD ACCIDENT FUND Plaint i ff

and

ANDREW EWIN DE VILLIERS Defendant

J U D G M E N T

DAVIS, J  :   

In  this  rescission  appl icat ion,  the  order  under

considerat ion  was  granted  three  months  short  of  two  years

ago,  that  is  on  8  February  2022.   The  rescission  appl icat ion

itsel f  has  caused  a  further  delay  of  the  implementation  of  an

order  which has st i l l  not  yet  been complied with,  despite  only

one  aspect  of  i t  being  attacked.   In  order  not  to  further

contr ibute to that delay,  the Court  shal l  render an ex-tempore

(1) REPORTABLE:  NO.

(2) OF INTEREST TO OTHER JUDGES:  / NO.

(3) REVISED.

DATE:  15 JANUARY 2024

                         

SIGNATURE

10

20



21919/2021-bdp 2 JUDGMENT
10-11-2023

judgment.   

The  procedural  h istory  is  in  summary  the  fo l lowing

(and in summarising that h istory I  shal l  refer to the part ies as

in  the  main  proceedings):   The  plaint i ff  is  a  natural  person

and  he  was  involved  in  a  motor  vehicle  accident  on  12  July

2019.  

Pursuant  thereto  a  c laim  was  submit ted  to  the

defendant,  being the Road Accident Fund (hereafter the RAF)

by way of  the delivery of  an RAF1 form on 4 November 2020.

When  the  matter  could  not  be  resolved  pursuant  to  the

lodgement  of  the  cla im,  action  was  inst i tuted  on  4  May  2021

and the summons was served on 11 May 2021.

The  RAF fai led  to  del iver  an  intent ion  to  defend  and

consequently  of  course  also  fai led  to  deliver  a  plea.   The

plaint i ff  approached  the  Court  for  judic ia l  authorisation  to

proceed  by  way  of  default  judgment  and  this  Court  granted

such author isat ion on 1 September 2021.

The order  grant ing such authorisat ion was served on

the  RAF  on  9  September  2021.   St i l l  there  was  no  response

forthcoming.   Thereafter  the  plaint i ff  on  26  October  2021

gave  not ice  to  the  RAF that  the  matter  would  be  enrol led  for
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hearing  as  a  defaul t  judgment  tr ia l  matter  on  8  February

2022.

On  that  date  the  RAF  was  st i l l  absent,  both  in

appearance  and  in  respect  of  any  other  procedural  step  and

this  Court  then  granted  an  order  in  favour  of  the  plaint i ff .

The  order  indicated  that  the  RAF  was  held  100%  l iable  for

the  plaint i ff 's  damages  sustained  pursuant  to  the  motor

vehicle accident.

The  RAF  was  ordered  to  pay  R1  495 959  in  respect

of  past  and  future  loss  of  income  and  a  fur ther  R800  000  in

respect  of  general  damages.   Costs  of  sui t ,  wi th  certa in

part iculars,  were  also  ordered.   In  addit ion,  an  order  was

granted  for  the  payment  of  R1  013 448  in  respect  of  future

medical expenses.

These  medical  expenses  had  been  calculated  in

accordance with  the opinions expressed by experts employed

by the plaint i ff  and thereaf ter actuarial ly calculated by way of

an  actuar ial  report  which  also  formed  part  of  the  papers

before the Court granting the default  judgment.

In  addi t ion  thereto,  the  plaint i ff  submit ted  heads  of

argument  wherein  reference  was  made  to  the  fact  that  a
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plaint i ff  cannot  as  of  r ight  c laim  an  undertaking  as  provided

for  in  terms  of  Section  17(4)(a)  of  the  RAF  Act,  unless  the

RAF  has  elected  to  prov ide  such  an  undertak ing  in  l ieu  of  a

payment in respect of  future medical expenses.

Reference was made to  case law confi rming this  and

wel l-knowing  this  si tuat ion,  the  Court  granted  the  monetary

order  for  future  medical  expenses.   The  relevance  of  th is  is

the  fol lowing:  in  the  present  rescission  appl icat ion  the  RAF

has  no  qualm  with  the  remainder  of  the  order  as  granted,

save for the order in respect o f future medical  expenses.

The  order  for  payment  for  future  medical  expenses

is  therefore  which  is  sought  to  be  rescinded  and  set  aside.

As  an  al ternat ive  to  a  sett ing  aside  simpl ic i ter ,  the  RAF

suggests  that  the  order  be  var ied  or  substi tuted  by  an  order

incorporat ing a direction to deliver an undertaking in terms of

aforesaid Section 17(4)(a).

The  law  regarding  rescissions  of  judgment  is  tr i te.

An  applicant  seeking  such  a  resc iss ion  must  indicate  and

explain  suff ic iently  how  i t  came  about  that  the  order  was

granted  by  default  and  that  such  an  appl icant  was  not  in

wi lful  defaul t.   In  addit ion  thereto,  such  an  applicant  must

disclose a bona f ide  defence.
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The  RAF  and  i ts  deponent  are,  i f  one  has  regard  to

the  founding  aff idavit ,  wel l  aware  of  these  requirements.   In

paragraph  35  of  the  founding  aff idavit  the  RAF's  deponent

expressly  states  that  she  has  been  advised  that  in  order  for

her  to  show  good  cause  for  rescission,  i t  was  incumbent

upon her  to show that the RAF's defaul t was not wi l fu l.

She  has  dismally  fa i led  to  do  so  and  the  aff idavi t,

a lthough i t  refers to service of  the summons on 11 May 2021,

is  devoid  of  any  explanat ion  why  an  appearance  to  defend

had not  been entered.

  

Apart  f rom that, there is no at tempt to even deal wi th

the other instances of service which subsequent ly took place,

which  must  have  alerted  the  RAF  that  the  matter  was  going

to proceed by way of a default  judgment.   

The  deponent  s imply  refers  to  those  instances  as

histor ical  facts,  without  tendering  any  explanation  for  the

RAF’s fa i lure to react thereto.  No apology for these omission

have  been  tendered  and  the  RAF  has  not  made  any  attempt

at  seeking  condonation  for  what  conduct  th is  Court  has

repeatedly  in  var ious  judgments  label led  a  ser ia l  and

repeti t ive l i t igat ion del inquency on the part  of the RAF.
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The  RAF has  simply  not  gotten  out  of  the  blocks,  let

a lone cross  the  hurdle  of  th is  requirement  for  a  rescission  of

judgment,  neither  in  terms  of  Rule  31  or  Rule  42,  insofar  as

the RAF attempts to  re ly  on the lat ter,  which also requires an

appl icat ion to be made without delay.

Regarding  the  issue  of  a  bona  f ide  defence,  the

RAF’s  deponent  states  in  paragraphs  28  and  29  of  the

founding  aff idavit  that  i t  has  become  the  norm,  according  to

her,  that  an  undertaking  is  tendered  in  every  matter  where

l iabi l i ty  is  proven  against  the  RAF.   Even  i f  that  might  have

been correct,  i t  was not tendered in th is instance. 

The  deponent  further  claims  that  the  fact  that  th is

Court  has  granted  orders  for  the  furnishing  of  an

undertak ing,  in  what  she  cal ls  “thousands  of  cases”  where

such  an  undertaking  had  not  expressly  been  tendered,

conf irms  that  th is  was  a  standard  pract ice.   This  statement

was made on oath by the RAF's deponent  on 5 Apri l  2023.

By  the  t ime  of  the  deposing  of  the  aff idavi t  any

doubts  as  to  th is  al leged  pract ice  or  the  notoriety  o f  the

furnishing  of  undertakings,  have  suff ic ient ly  and  f inally  been

deal t  wi th  in  a  decis ion  by  a  fu l l  court  of  th is  Div is ion  in  the
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matter of  Knoetze  (on behalf  of  Malinga )  v  the Road Accident

Fund  and  various  amici  curiae  intervening  [2022]  ZAGPPHC

819 (2 November 2022).  

In  that  judgment,  f rom  paragraph  16  thereof,  the

issues  as  to  whether  there  was  at  the  t ime  a  standard

pract ice  in  place  regarding  the  RAF’s  election  of  furnishing

sect ion 17(4)(a)  undertakings or  whether  such a practice was

so notorious that  a  Court  could take judic ia l  not ice thereof  or

whether  such  an  al leged  practice  could  have  been

considered as a blanket elect ion have al l  been dealt  with  and

rejected.

The  reject ion  can  be  found  in  paragraph  24  of  the

judgment  where  the  var ious  permutat ions  and  indications

that  an  al leged  blanket  elect ion  (up  to  that  t ime)  was  not  so

suff ic ient ly  in  place  that  a  Court  could  take  judicia l  not ice

thereof ,  were expressly dealt  wi th.

In  paragraph  27  of  that  judgment  the  court  noted  a

formal  undertak ing  made  in  open  court  on  behalf  of  the  CEO

of  the  RAF  that  a  blanket  e lect ion  would  henceforth  be

appl icable  and  that  courts  could  from  that  date  on  take

judicial  not ice thereof.
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In  fact,  Adv  Mull ins  SC  who  appeared  on  behalf  of

the  RAF  in  the  fu l l  court  matter,  tendered  on  behalf  of  the

CEO  that  a  publ ication  would  be  furnished  to  al l  and  sundry

and  in  part icular  the  legal  profession,  conf irming  what  had

been  said  in  open  court .   To  this  Court 's  knowledge,  so  far

such a publ icat ion had not yet taken place.

But  there  can  be  no  doubt  that  the  RAF,  who  the

deponent  represents  in  th is  appl ication,  was  aware  of  that

judgment  and  was  aware  of  that  posit ion  and  was  aware  of

the  reject ion  of  what  the  deponent  now  subsequently

tendered  on  5  Apr i l  2023  in  her  aff idavit  as  a  purported

defence  at  the  t ime  that  the  defaul t  judgment  had  been

granted.

I t  is  c lear  that  the  purported  defence  is  not  in

accordance  with  the  Act ,  the  ex is t ing  law at  the  t ime  and  the

conf irmation  thereof  by  the  fu l l  court  of  th is  Divis ion.

Accordingly,  the  appl icat ion  for  resciss ion  also  fai ls  the

requirement to disclose a bona f ide  defence. 

Regarding  the  issue  of  costs,  the  summary  set  out

above  indicates  that  the  RAF has  yet  again  been  del inquent;

not only in  the fa i lure to  defend the plaint i ff 's  action,  but  a lso

in  the  fai lure  to  in  any  meaningful  way  contr ibute  to  the
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f inal isat ion of the l i t igat ion.

The  RAF has  further  been  in  default  of  launching  i ts

resc iss ion appl icat ion t imeously,  which was only  prompted by

demands  that  i t  comply  with  the  court  order.   I t  is  no  use  for

the  deponent  to  say  that  she  personal ly  only  became  aware

of  the judgment at  a certa in  date.   The RAF as the defendant

had been made aware of  the order  long ago and had the RAF

been  mindful  of  launching  a  rescission  applicat ion,  i t  should

and could have been done t imeously.

A  further  indication  of  the  lack  of  at tention  to  t ime

periods and requirements  imposed by  the  Rules  of  th is  Court

to  faci l i tate  a proper  hear ing  of  matters,  is  that  the  deponent

even  in  her  aff idavit  explain ing  why  the  appl icat ion  was  late,

does  not  even  complete  the  paragraphs  wherein  the

calculat ion  of  dates  had  been  made.   In  fact,  the  paragraph

wherein  she  would  have  indicated  what  the  ini t ial  date  for

launching  of  the  applicat ion  would  have  been,  has  been  lef t

b lank.  

In  considering  the  issue  of  costs,  the  Court  has  a

wide  discret ion  and  it  is  not  necessary  for  purposes  of  th is

ex tempore  judgment to set out the requirements or factors to

be evaluated when a punit ive cost order is considered. 
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That  has  suff iciently  been  done,  in  part icular  in  the

minor i ty  judgment  in  the  Const itut ional  Court  in  Publ ic

Protector  v  South  Afr ican  Reserve  Bank  2019  (6)  SA  253

(CC). 

In  the  present  matter  in i t ia l ly  cost  de  bonis  propr i is

was sought,  but  Adv de  Beer  act ing  for  the  pla in t i ff  indicated

that  his  instruct ions  were  no  longer  to  persist  therewith,  but

indeed  to  persist  only  with  a  request  for  costs  on  the

attorney and cl ient  scale.

One should also take into account  that  what  the RAF

actually  at tempted  to  do  by  way  of  i ts  appl icat ion,  was  a

seeking  of  an  indulgence  for  non-compliance  with  t ime

periods  regarding  i ts  rescission  appl ication.   I ts  rescission

appl icat ion itsel f  was by its nature an appl ication to excuse a

party for i ts own default.  

I f  one  adds  thereto  the  delays  occasioned  in  the

prosecut ion  of  the  present  appl icat ion,  then  I  have  no

hesi tat ion  in  f inding  that  th is  is  an  appropr iate  matter  where

the  plaint i ff ,  having  already  secured  an  order  to  which  he

was enti t led to,  should not  be out  of  pocket  for  any port ion of

the  costs  incurred  and  that  i t  is  an  appropr iate  matter  where
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a  court  should  display  i ts  d ispleasure  to  a  party  who  comes

to  court  without  explaining  its  previous  default  and  without

any discernable defence.

Accordingly,  the  order  is  as  fol lows:  the  applicat ion

is  dismissed  with  costs,  such  costs  to  be  on  the  scale  as

between attorney and cl ient.

……………………………..

DAVIS,  J

JUDGE OF THE HIGH COURT

GAUTENG DIVISION,  PRETORIA 

DATE OF JUDGMENT DELIVERED:  10 NOVEMBER 2023
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