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Summary: Review application-whether the arbitrator's award is the one 

a reasonable decision maker ought to have reached. The 

award is reviewable as arbitrator misdirected himself and 

failed to take into account the evidence that was before him. 

Held: (1) The review application is upheld. (2) Award under 

case number GAEK10228-18 handed down on 3 December 
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2018, is reviewed and set aside. (3) The First Respondent's 

dismissal was substantively fair. (4) There is no order as to 

costs. 

JUDGMENT/KAHLOLO 

SETHENE AJ 

Prelude 

"One's experience is that the winner is 

usually content to know merely that he 

has won. But the loser likes to know the 

reasons why he has lost. I proceed to give 

judgment in the language of the losers. "1 

a) This matter was set down for hearing on 27 May 2021 . On that occasion, 

Ms Maphasha Mochekgechekge (Ms Mochekgechekge) was no longer 

represented by her union, National Transport Movement (NTM). In this 

regard, the Learned Mabaso AJ deemed it fit to allow Ms 

Mochekgechekge to appoint new legal representatives. On 8 July 2022, 

this matter was allocated to me. I directed that Ms Mochekgechekge 

secures the services of Pro-Bono office and all relevant papers must be 

filed and parties be ready to proceed on 10 August 2022. 

b) On 10 August 2022, Ms Mochekgechekge was in court and stated that 

she was not assisted by Pro-Bono office and wished to proceed on her 

1 Martin v Kiesbeampte, Newcastle Afdeling, En "N Ander 1958 (2) SA 649 (N). Judge Neville 
Holmes penned this judgment in Afrikaans. This was historic for the development of Afrikaans 
as a language. Former Deputy President of Supreme Court of Appeal, Justice L TC Harms 
delivered a paper on 2 November 2010 in Bloemfontein on the occasion of 12th International 
Conference of the International Academy of Linguistic Law. The said paper was published as 
PER 15 titled : Law and Language in a multilingual society. https/\'/\'l'v",/.safli i.org 
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own. She asked for a Selobedu court interpreter to assist her. There was 

no Selobedu court interpreter. Sepedi court interpreter was not available 

either. However, Ms Mochekgechekge intimated to the court that she 

speaks Sesotho and a Sesotho interpreter should be of assistance. That 

was done2 and the matter proceeded. 

c) With that in mind, it dawned on the court that when the judgment is 

handed down written in the language of King Charles Ill, Ms 

Mochekgechekge may not understand why she lost. In the 

circumstances, I considered it apt to write this judgment in the language 

of King Letsie Ill, which is Sesotho, for the benefit of Ms 

Mochekgechekge and many others who have never seen or read a 

judgment written in Sesotho since the dawn of democracy. 

Selelekela 

[11 Ena ke kopo ya thlahlobo e Uisitsweng lekgotleng ke Truworths Limited 

(Truworths). Truworths e kopa lekgotla le hlahlobe le hona ho behella 

kathoko kgau e entsweng ke Mokomishinara Dira Edmund Matlatle 

(Mokomishinara), a neng a sebetsa ka tlasa Khomisheneng ya Poelano 

le Bonamodi (CCMA). 

[21 Truworths -e re Mokomishinara o hlolehile ho phetha toka ka hobane 

Mokomishinara a nang le leihlo le ntjhotjho o ne a tshwanetse fo fumana 

ho re Mme Maphasha Mochekgechekge (Mme Mochekgechekge) o ne a 

tlamehile ho lelekwa mosebetsing. Mme Mochekgechekge o hanana le 

maikutlo a Truworths. Ho ya ka Mme Mochekgechekge, Mokomishinara 

o nepile kgomo le naka ka ho fumana ho re Truworths e ne e sa 

tshwanela ho mo leleka mosebetsing. Ke ka hoo Mme Mochekgechekge 

a phihisanang le maikutlo a Truworths lekgotleng lena. Thapedi ya Mme 

2 Mabitsela v Department of Local Government & Housing and Others (2012) 33 ILJ 1869 (LC), 
Molahlehi J held as follows: "[16] ... The right to interpretation is a key element of both the 
right to access to courts and the independent impartial dispute-resolution bodies as 
provided for in terms of s 34 of the Constitution ... " 
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Mochekgechekge ke ho re lekgotla le qhelele kathoko kopo ya 

Truworths, mme a kgutlele mosebetsing hanghang. 

[3] Mokomishinara le CCMA bona ba re ba tla hlompha kahlolo kapa efeng 

ya lekgotla. 

Nalane ya taba 

[4] Truworths e kgweba ka ho rekisa diaparo. E na le makebenkele ho 

phatlalla Afrika Borwa. Ntle le moo, Truworths e rekisa diaparo ho bareki 

ka mokitlana ha moreki a hloka tjhelete empa a na le tabatabello ya ho 

iphumanela seaparo kapa diaparo tse fapaneng. 

[5] Ho ntshetsa kgwebo pele, Truworths e na le basebetsi bao mosebetsi wa 

bona eleng ho thusa bareki ha ba lefella diaparo tseo ba di rekang. 

Mosebetsi ka mong ya thusang bareki o amohela tjhelete e be ka ho fela 

ha letsatsi a kopanye ho re ijhelete eo bareki ba lefileng ka yona e fihla 

pa long efeng. Ka mora moo, mosebetsi ka mong o tla tlaleha ka ho ngola 

fatshe palo ya tjhel'ete ya e fumaneng lebitsong la Truworths. 

[6] Mme Mochekgechekge o ne a sebeletsa Truworths. Mosebetsi o neng o 

etswa ke Mme Mochekgechekge e ne e le wa ho amohela tjhelete ho 

bareki. Makgetlo amangata Truworths e ne e fumana tjhelete e sa fella 

(cash discrepancy) eo Mme Mochekgechekge a ifumaneng bareking ka 

ho fapana ha bona. 

[7] Truworths ene e sa kgotsofalle ketso ya hare mehla le matsatsi Mme 

Mochekgechekge ha a fane ka tjhelete e felletseng. Truworths ka 

makgetlo amangata e kwetlisa Mme Mochekgechekge a be le boiphlelo 

ba ho sebetsa ka tjhelete e lefiwang ke bareki. Empa le ha ho le jwalo, 

tjhelete e tswang ho Mme Mochekgechekge e nee dula e sa fella . 
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[8] Lebaka le sehlohlolong mabapi le ho se felle ha tjhelete, Mme 

Mochekgechekge o ne a bolella batsamaisi ba Truworths ho re tjhelete e 

ne e sa felle ka hobane e ne e le moimana. Ka hoo, ha e le moimana, 

tjhelete e nee sa felle. 

[9] Truworths ka mora makgetlo e supa Mme Mochekgechekge ka 

monwana, e ile ya qetella e se emonkela mehato ya kgalemo. Ho ya ka 

Karola 11 ya leano la ho se felle ha tjhelete (Cash Discrepancy Policy), 

Truworths e ne e qoswa ke leano la yona ho nka mehato ya kgalemo. 

[10] Hobo hlokwa ho toboketsa ntlha ya ho re Truworths, ho tloha ka selemo 

sa 2014 ho fihlela ka selemo sa 2018 e qakane le taba ya hose felle ha 

tjhelete ho tswa ho Mme Mochekgechekge. Qakeng ena, Truworths ka 

makgetlo a leshome le metso e robong (19) e laya le ho na hlokomedisa 

Mme Mochekgechekge ho re ho se felle ha tjhelete ha wa loka. Ka 

makgetlo a mabedi (2) batsamaisi ba Truworths ba lemosa le hona ho 

hlokomedisa Mme Mochekgechekge ka ho bua le yena. 

[11] Ka ho bonahala ho re bothata ba Mme Mochekgechekge ha bo ye tlase, 

batsamaisi ba Truworths ba bone ho hlokeha ha ngola mangolo a 

mabedi (2) a temoso. Qetellong, batsamaisi ba Truworths ba hlokomela 

ho re ba tshwanetse ho nka mehato ya kgalemo kgahlano le Mme 

Mochekgechekge ho latela leano la kgalemo (Disciplinary Code and 

Procedure). 

[12] Ka di 3 Mphalane 2018 (3 October 2018), Mme Mochekgechekge o ile a 

memelwa kutlong ya kgalemo ke Truworths. Kutlong ya kgalemo Mme 

Mochekgechekge o ne a ametswe ke mokgatlo wa basebetsi NTM. 

Kutlong ya kgalemo, Mme Mochekgechekge le Truworths bafane ka 

bopaki. Qetellong, Modulasetulo (Mme Brenda Fynn) o ile a fumana 

Mme Mochekgechekge molato a layela Truworths e motebele 
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mosebetsing. Ho ya ka leano la kgalemo la Truworths, ho se felle ha 

tjhelete ho latelwa ke ho tejelwa mosebetsi ha o fumanwa o le molato. 

[13] Ka ho swabiswa ke taelo ya Modulasetulo kutlong ya kgalemo, Mme 

Mochekgechekge a bona ho tlamehile ho fetisetsa ho tebelwa ha hae 

CCMA. 

[14] Ko CCMA Mokomishinara o ile a mamela Mme Mochekgechekge le 

Truworths. Seo Mokomishinara a neng a tshwanetse ho se etsa, ke ho 

netefatsa le ho tadima botjha ho re Truworths e tebetse Mme 

Mochekgechekge ka nepo kapa tjhe. Mokomishinara o hanane le 

Truworths a fumana ho re Mme Mochekgechekge o ne a sa tshwanela 

ho tejelwa ke Truworths. 

[15] Truworths e hanana le Mokomishinara. Ke ka hoo lekgotla le tshwanetse 

ho netefatsa ho re qeto ya Mokomishinara e nepahetse kapa e na le 

botsitso ka malao kapa tjhe. 

Kgau 

[16] Mabaka a Mokomishinara kgaung ya hae ke ho re Truworths e ne e sa 

tshwanela ho leleka Mme Mochekgechekge ka hobane sesosa sa 

tahleho ya tjhelete e ne le ho ima. Ho ya ka Mokomishinara, Truworths e 

ne e tshwanetse ho hlokomela ho re ho ima ha Mme Mochekgechekge 

ho ne ho kenya letshoho ho se felleng ha tjhelete. 

[17] Ho ya ka Mokomishinara, ho tejelwa ha Mme Mochekgechekge ho ne ho 

hloka toka. 
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Mabaka a thlahlobo 

[18] Motheo wa molao ho hlahlobeng kgau ya Mokomishinara e fumanwa ho 

Karolo 145(2) ya Molao wa Basebetsi (Labour Relations Act 66 of 1995) 

e reng kgau e hlahlojwa ha Mokomishinara: (a) abile le boitshwaro bo 

bobe mabapi le mosebetsi wa hae; (b) a bile le bofokodi bo fetelletseng 

tsamaisong ya kutlo ya bonamodi; kapa (c) o itshwere le ho tlola matla a 

hae asemolao. 

[19] Kahlolong ya Herholdt v Nedbank Ltcf3 (Congress of SA Trade Unions 

as amicus curiae) Lekgotla La Boipiletso (Supreme Court Appeal) le 

totobadiste ntlha ya ho re hlahlobo ya kgau e dumellwa ha mefokolo ya 

kgau e wela tlasa Karolo 145(2)(a) ya Molao wa Basebetsi. Lekgotla la 

Boipiletso le hlalositse ka mokgwa o latelang: 

"Mefokolo ho tsamaisweng ha ditsamaiso tsa tharollo ya jwale ka 

ha ho nahannwe ke Karalo 145(2)(a)(ii), Mokomoshinara o 

tshwanetse ho hloleha ho nahanisisa boemo ba seo a tlamehileng 

3 2013 (6) SA 224 (SCA); (2013) 34 ILJ 2795 (SCA). "For a defect in 

the conduct of the proceedings to have amounted to a gross irregularity as 

contemplated by s145(2)(a)(ii), the arbitrator must have misconceived the 

nature of the enquiry or arrived at an unreasonable result. A result will only be 

unreasonable if it is one that a reasonable arbitrator could not reach on all the 

material that was before the arbitrator. Material errors of fact, as well as the 

weight and relevance to be attached to particular facts, are not in and of 

themselves sufficient for an award to be set aside, but are only of any 

consequence if their effect is to render the outcome unreasonable." 



ho se etsa a qetelle ka diphetho tse fosahetseng. Sephetho se 

hloka kelello ha e le sephetho seo Mokomishinara a neng a keke a 

sifihlella ha a ne a shebisitse bopaki. Diphoso ha di bohlokwa ha di 

sa lekana di keke tsa etsa kgau e behellwe ka thoko empa di 

bohlokwa ho fihlella qeto e se nang botsitso." 
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[20] Ho ya ka Truworths, kgau ya Mokomishinara ha se kgau eo 

Mokomishinara ya leihlo lentjhotjho a neng a tshwanetse ho ifihlella. 

Mokomishinara ka ho fumana ho re Truworths e ne e sa tshwanela ho 

tebela Mme Mochekgechekge o hlolehile ho nahanisisa maemo le 

bopaki boo Truworths e faneng ka bona jwale ka ntlha ya ho re Mme 

Mochekgechekge o ile a kwetliswa ho fihlella boiphihlelo ba ho se 

tshware tjhelete ka bohlaswa. Karola 12 ya leano la ho se felle ha 

tjhelete le qosa Truworths ho kwetlisa basebetsi ho qoba ho se felle ha 

tjhelete. 

[21] Ho thathiselletsa, Truworths e re Mokomishinara o hlolehile le ho ellellwa 

ho re Mme Mochekgechekge o filwe menyetla e mangatangata le hona 

ho laiwa pele ho nkwa mehato ya kgalemo ho tloha ka selemo sa 2014 

ho fihJa 201 8. 

Molao 

[22] Ho baleng ha ka tlaleho ya ditsamaiso tsa CCMA, bopaki boo Truworths 

e faneng ka bona ho Mokomishinara bona le botsitso haholo. 

Mokomishinara ha a fana ka kgau ya hae, ho totobetse ho re o hlolehile 

ho nahanisisa kgang eo a neng a tshwanetse ho e rarolla. 

[23] Mokomoshinara o hlolehile ho tadima ka leihlo le ntjhotjho ho re 

Truworths e lekile ka makgetlo a mangata ho laya le ho hlokomedisa 

Mme Mochekgechekge tabeng ya ho se felle ha tjhelete. 
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[24] Lebaka le Mokomishinara a lenketseng hodimo la ho re tjhelete e nee sa 

felle hobane Mme Mochekgechekge e ne e le moimana ke lebaka le se 

nang nnete. Mokomishinara o hlolehile ho hlalosa kgaung ya hae 

sehokelo mahareng ha ho se felle ha tjhelete le ho ima ha Mme 

Mochekgechekge. Le yena Mme Mochekgechekge o hlolehile ho 

hlalosetsa lekgotla seo. Ka tlhaho motho wa mme o ima dikgwedi tse 

robong feela. Mme Mochekgechekge o imme ha ngwe. 

[25] Mme Mochekgechekge o netefaditse pela lekgotla ho re ka nnete tjhelete 

e ne e sa felle. Hape Mme Mochekgechekge o dumetse ho re Truworths 

e mo kwetlisitse ho re a be le boiphihlelo ha ho laola tjhelete ntle le 

bohlaswa. 

[26] Kahlolong ya lekgotla la boipiletso la basebetsi, Woolworths (Pty) Ltd v 

South African Commercial Catering and Allied Workers Union and 

Two Others4, qeto ya lekgotla e bile ya ho re ho se felle ha tjhelete ke 

tlolo ya molao. Tlolo eo ya molao ke yona eo Mokomishinara a 

hlolehileng ho esheba ka leihlo le rutehileng le se nang leeme. 

[27] Lekgotla la boipiletso ha le ne le bua ka ho lelekwa mosebetsing5 le 

hlalositse tjena: 

4 (2016) 37 ILJ 2831 (LAC); [2017] 2 BLLR 137 (LAC) 

5 De Beers Consolidated Mines Ltd v CCMA (2009) BLLR 995 (LAC) at para 

1058E-G ... 

"Dismissal is not an expression of moral outrage; much less is it an act of 
vengeance. It is, or should be, a sensible operational response to risk 
management in a particular enterprise. That is why supermarket shelf 
packers who steal small items are routinely dismissed. Their dismissal has 
little to do with society's moral opprobrium of a minor theft; it has 
everything to do with the operational requirements of the employer's 
enterprise." 
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"Ho tejelwa mosebetsing ha se letshwao la phetetso. Ke Jebaka le 

utlwahalang mosebetsing ho leka ho qoba kotsi. Ke ka hoo basebetsi ba 

supamakete ba utswang dintho kapa thepa enyane ba teje/wa 

mosebetsing. Ho tejelwa ha bona mosebetsing ke boitswaro boo mohiri a 

tlamehileng ho bo phetha." 

[28] Ke kgonne ho hlalosa le ho totobatsa ho re Mokomishmara ha a 

phethahatsa mosebetsi wa hae ho latela Karola 145 ya Molao wa 

Basebetsi. Ho hlakile ho re kgau ya Mokomishioara e fapane le 

maikemisetso a Karole 145(4). Ka hoo, kgau ya Mokomishinara e 

tshwanela ho behellwa ka thoko. 

[29] Ho ya ka nna, ha ke bone ho na lejebaka la ho kgutlisetsa taba ena 

Khomishining. Mokomishinara o ne a tshwanetse ho fumana ho re ho 

lelekwa ha Mme Mochekgechekge ho ne ho le molaong. 

Sephetho 

[30] Ha motho wa mme a ithwetse o qobana le diphephetso tse fapaneng kae 

kapa kae. Empa, ho ima ha motho wa mme e ka se be lebaka la hose 

felte ha tjheJete. Truworths e bontshiste botho le pelo e telele ho tloha ka 

selemo sa 2014 go ya ho 2018. E lekile ho qoba ho leleka Mme 

Mochekgechekge empa e hlolehile. Truworths e nee tshwanetse ho nka 

dikgato tsa kgalemo kgahlano le Mme Mochekgechekge hoya ka leano 

la kgalemo. 

[31] Ke etsa taelo ena: 
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1. Kopo ya ho hlahloba kgau e ya tswella; 

2. Kgau ya Mokomishinara Dire Edmund Matlatle ya e entseng ka 3 

Tshitwe 2018, e Ieng GAEK 10228-18, e hlahlobilwe ebile e behellwa 

ka thoko; 

3. Ho lelekwa ka Mme Maphasha Mochekgechekge ho ne ho na le toka; 

empa 

4. Ha ho na taelo ka ditjeho. 

SMANGA SETHENE 

Moahlodi ya Tshwereng Mokobobo wa Lekgotla la Mosebetsi la Afrika Borwa 



Diponahalo: 

Mokupi: 

Moqosi: 

Ms S Bulbulia from Govender Patel Dladla INC 

(Heads of Argument drafted by Adv Mohamed 

Desai) 

Ka sebele 
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