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[1] The overriding purposeof the Competition Act 89698 (the Act)

is to promote and maintain competitibit. has two main focus areas. The
first serves to exclude those practices which ammical to competition
and which are referred to in the Act as prohibipedctices. The second
concerns mergefsA prohibited practice is defined to mean a practic
prohibited in terms of Chapter 2. For this purpdbke,Act establishes three
specialist bodies; the Competition Commission (@mmission), the
Competition Tribunal (the Tribunal) and the Competi Appeal Court
(the CAC).These specialist bodies are the only amgled to deal with
determining whether conduct complained of amoumwtsat prohibited
practice under the Act. The functions of the Triluare set out in s 27 of
the Act. Those relating to prohibited practitesovide that the Tribunal
may:

‘(@) adjudicate on any conduct prohibited in terofs Chapter 2, to determine
whether prohibited conduct has occurred, and,,ite@anpose any remedy provided for
in this Act..

and

(d) make any ruling or order necessary or incidentatht® performance of its

functions in terms othis Act’

[2] The present two matters are closely related. Tits¢ doncerns an

exception taken by the plaintiff to the countentiaentered by the

! Section 2, which reads as follows:

‘The purpose ahis Actis to promote and maintain competition in the Refiouin order-
€) to promote the efficiency, adaptability and devetent of the economy;

(b) to provide consumers with competitive prices aratipct choices;

(c) to promote employment and advance the social anosgic welfare of South Africans;

(d) to expand opportunities for South African parti¢ipa in world markets and recognise the role
of foreign competition in the Republic;

(e to ensure that small and medium-sized enterpriges An equitable opportunity to participate in
the economy; and

® to promote a greater spread of ownership, in pdaicto increase the ownership stakes of

historically disadvantaged persons.’
The italicised words are rendered thus in the Ac¢his and the further quotes from it.
2 Since this judgment concerns only prohibited peast | shall omit all further mention of the
application of the Act to mergers.
% Sections 27(1)(a) and (d).



defendant company (the company). The second camegrapplication by
the defendants, who are trustees of theNambith&{thes trust), to amend
their counterclaim.This is opposed on the basis t thioe
counterclaimwouldbe excipiableif it were amendedisaproposed. The
parties agree that if the proposed amended colatarcwould be
excipiable, the application for amendment shouldlisenissed with costs.
The averments in the counterclaim and proposed @etegounterclaim
are, for present purposes, identical. It was tloeechgreed by the parties
that the two matters should have the same outcdimey were argued
together and it was also agreed that only one jaihgnshould be
prepared.l shall deal with the pleadings in theeption matter and refer to
the parties as the plaintiff and the defendanteetsygely.

[3] In each matter the plaintiff sues for goods soldd an
deliveredpursuant to a written contract;in thetfinstance to the company
and in the second instance to the trust. Apart filoenparties, the terms of
the contracts are identical as is the balance @fplleadings for present
purposes. The parties agree that clause 11.5 afdieacts precludes the
defendant from staying the action instituted by phaintiff pending the
adjudication of any counterclaim of the defendaliiey also agreethat
clause 19 precludes the defendant from bringing dayn for damages
against the plaintiff. | will assume this to be tteese for the purpose of the
exception without making any finding to this efféicts not in issue that
the goods in question were in fact sold and ded@erThe plea raises
certain defences unrelated to the exception wheglumot be dealt with.

[4] The counterclaimalleges that the plaintiff engagelree kinds of
practices prohibited under the Act (the three iskukk goes on to allege

that, in termsof s 58(1)(a)(vi) of the Act, the @unal has the power to



declare the whole or any part of an agreement aadl that it would be
appropriate that it should do so in respect of sggull.5 and 19 of the
contracts (the impugned clauses). It alleges thatthree issues and the
binding effect or invalidity of the impugned clagaee ‘competition
issues’ and will require the court hearing the aactio refer them to the
Tribunal in terms of s 65(2)(b) of the Act.

[5] The prayersto the counterclaim are as follows:

‘A.  An order referring the competition issues tce tCompetition Tribunal for
determination prior to the determination of anyestissues between the parties;

B. An order postponing the determination of theirRif's claim against the
Defendant and the counterclaim against the Plaumifil the Competition Tribunal has
completed its determination of the competition é&swand all appeal or review
processes relating thereto have been finally exbdus

C. An order directing the Plaintiff to provide tbefendant with a statement and
debatement of the account of the Defendant with Rieentiff for the period from
31 January 2010 to 31 October 2011...;

D. An order adjusting the account of the Defendeitt the Plaintiff in accordance
with the outcome of the statement and debatemeas 4o apply the most favourable
prices and rebates to the account of the Defendi@imthe Plaintiff;

E. Costs of suit.’

Itis, in essence, the relief sought in prayersnd B which gives rise to the
exception. It is accepted that unless the caseaderut for the Tribunal to
declare the impugned clauses to be void, no cauaetion is disclosed in

the counterclaim and the exception should be upheld

[6] Since this is an exception, the plaintiff must pade me that, on
every interpretation which the counterclaim carsosably bear, no cause

of action is disclosed. am to takeas true the averments pleaded by the

“Lewis v Oneanate (Pty) Ltd& anotti®92 (4) SA 811 (A) at 817F.



defendant and to assess whether they disclosese aduactionNeither
party was able to refer me to any authority coniogrthe interpretation of
the sections in question. | found few cases whidal dwitheither

s 58(1)(a)(vi) or s 65(2) of the Attlt is therefore necessary to interpret
them without much guidance from previous cases. &pproach to

interpreting documents was clarified recently ia fbllowing dictum’

‘The present state of the law can be expressedllasvé: Interpretation is the process of
attributing meaning to the words used in a documbatit legislation, some other
statutory instrument, or contract, having regardhi context provided by reading the
particular provision or provisions in the light tie document as a whole and the
circumstances attendant upon its coming into excgte Whatever the nature of the
document, consideration must be given to the laggueed in the light of the ordinary
rules of grammar and syntax; the context in whiah provision appears; the apparent
purpose to which it is directed and the materiabvkn to those responsible for its
production. Where more than one meaning is possidbd possibility must be weighed
in the light of all these factors. The process ligective, not subjective. A sensible
meaning is to be preferred to one that leads tensible or unbusinesslike results or
undermines the apparent purpose of the documente. “ibvitable point of departure
is the language of the provision itself”, read antext and having regard to the purpose

of the provision and the background to the prepamaind production of the document.’

At para 19 the learned judge continued:

‘... from the outset one considers the contexit the language together, with neither

predominating over the other.’

®0Oceana Consolidated Co Ltd v The Governm@@7 TS 786 at 788.

®One such cas&eagram Africa (Pty) Ltd v Stellenbosch Farmershak§ Group Ltd & other£001
(2) SA 1129 (C), dealt primarily with mergers.Thephcant sought an interdict arising from what it
alleged was a merger. The alternative relief wasfreferral to the Tribunal of the issue as to tae
or not a merger had taken place.The court held #sategards the interdict, its jurisdiction wasted.

It dealt with the question of ouster having speaiéference to s 65(3)of the Act which has sinaenbe
deleted by s 15 of Act 39 of 2000. Another cagerisrican Natural Soda Corporation & another v
Competition Commission & othe003 (5) SA 633 (CAC)Ansag. This case will be referred to
below.

"Per Wallis JA ifNatal Joint Municipal Pension Fund v Endumeni Mipsadity 2012 (4) SA 593
(SCA) para 18 (references omitted).



[7] It is against this roughly sketched backdrop thatgections relied
upon by the defendant must be interpreted. Thelirone to consider is

S 65(2). This section reads as follows:

‘(2) If, in any action in aivil court, a party raises an issue concerning conduct that
is prohibited in terms ahis Act that court must not consider that issue on itateje
and-

(@) if the issue raised is one in respect of which@enpetition Tribunal
or Competition Appeal Court has made an ordercthet must apply
the determination of the Tribunal or the Competitégppeal Court to
the issue; or

(b) otherwise, the court must refer that issue te Tribunal to be
considered on its merits, if the court is satistieat-

(i) the issue has not been raised in a frivolousexatious manner;
and
(i) the resolution of that issue is required determine the final

outcome of the action.’

This section ousts the jurisdiction of a court galdwith the merits of an
iIssue which has been raised concerning a prohibmesttice. It is
established law that there is a presumption agaamstouster of the
jurisdiction of a courf. Any provision seeking to do so must make it clear

that this is what is intend€dis was said by Solomon CJ:

‘It is a well recognised rule in the interpretatiohstatutes that, in order to oust the
jurisdiction of a court of law, it must be clearathsuch was the intention of the

Legislature *°

Ouster clauses must, accordingly, be narrowly caedf’ This is because
an ouster is ‘a result that would deviate from glemeral rule that judicial

authority is vested in the courf$'.

8_enz Township Co (Pty) Ltd v Lorentz NO & and&961 (2) SA 450 (A) at 455B-D.
°R v Padshd 923 AD 281 at 304.
%De Wet v Deetlefs928 AD 286 at 290.



[8] Under s 65(2), an ouster takes place if a certmd kf issue is
raised. The issue raised must be of ‘conduct wiscprohibited’. This
concept is nowhere defined. In the context of tlog, And apart possibly
from issues concerning mergers, it can only meawsehprohibited
practices specified in the Act. For the ousterpply therefore, the issue
raised must fall into one of the four categoriegdctices prohibited in
Chapter 2. These are restrictive horizontal prasti€s 4), restrictive
vertical practices (s 5), abuse of dominance (@) price discrimination
by a dominant firm (s 9). The merits of these isstieerefore cannot be
dealt with by a court. The reason for this is cléBre specialist bodies
created by the Act are the only ones which may detll the merits of
Issues concerning prohibited practices. There idaok of clarity in the

ouster provision.

[9] The rest of s 65(2) does not constitute an ouliteleals with the
further obligations of a court once the ouster basn triggered. In other
words, it specifies how a court must deal with firehibited practice
raised. Ifan order has been made by the Tribun&AC in relation to a
prohibited practice,a court must apply that deteation™® This is
consistent with the purpose of the Act because tbsiie has been
decisively determined by one or both of the onlgibe entitled to do so
under the Act. Section 64 accords to judgmentsaaddrs made under the
Act the status of High Court orders. That rendbesissuees judicatalf
no order has been made, on the other hand, therseaoiposes an
obligation on a court to refer the issue in questio the Tribunal ifit is

"Womens Legal Trust v President of the Republic of Séitita and Other2009 (6) SA 94 (CC) at
para 11VMon Abo v President of the Republic of South ARi®a9 (5) SA 345 (CC); 2009 (10) BCLR
1052 (CC) at para 33; aftesident of the Republic of South Africa and GgtheSouth African Rugby
Football Union and Otherd999 (2) SA 14 (CC); 1999 (2) BCLR 175 (CC) atgpa5.

Minister of Police & others v Premier of the West€ape& other£013 [ZACC] 33 at para 20;
Section 165(1) of the Constitution.

13 Sections 65(2)(a) and 65(6)(a) deal with this évality.



satisfied thateach of two further criteria has bewt. First, the issue must
not have been raised in a frivolous or vexatiousimed® and secondly,it
must be necessary to resolve the issue raisedar todietermine the final
outcome of the actiol?.If either of these criteria is not met, the issioes
not require determination at all. In this regard dictumin Ansacto the
effect that the section ‘requires a civil court,amha party raises an issue
concerning conduct prohibited by the Act, to dexlfrom considering it
and to refer it to the relevant competition auttyolf is, with respect, too
broadly stated.It is, of course, correct that arcowst decline to consider
the issue but it is not correct to say that aliésswhich raise prohibited
conduct must be referred. With this in mind, | tuwam consider the

counterclaim.

[10] As mentioned in paragraph 4 hereof, the counterciaises the
three issues. They arerestrictive horizontal peasti(s 4), an abuse of
dominance (s 8) and prohibited price discriminatipna dominant firm
(s 9). The counterclaim seeks to add to these;a@ampetition issues’ to be
dealt with by the Tribunal, ‘the binding effectiowvalidity of clauses 11.5
and 19 of the contract’. Put at its lowest, theagdleg is ungainly because
the Act nowhere speaks of ‘competition issues’. Mot is geared at the
specialist bodiesdetermining whether certain conhdaonstitutes a
prohibited practice. It is clear from s 65(2) thatis only prohibited
practices under the Act which a court may not agrson their merits.
There is no ouster beyond that. It follows inelbbtahat, since it is only
in respect of prohibited practices that a coumssgiction is ousted, the
impugned clauses are not struck by the ouster6®(2). Even if, contrary

to what I have found, ‘conduct that is prohibiteaderms otthis Act is not

14 Section 65(2)(b)(i).
15 Section 65(2)(b)(ii).
®Ansag fn 3, per Malan AJA at 642F-G.



limited to prohibited practices as defined, it isar that the provisions of
the impugned clauses are nowhere prohibited inAtte They cannot,
therefore, be included as conduct hit by the oustdollows that, in the
present action, the trial court would not be predetlifrom dealing with the
merits of the ‘binding effect or invalidity of claas 11.5 and 19 of the

contract’.

[11] Itis equally clear that s 65(2)(b) does not prevadbasis for a court
to refer the impugned clauses to the Tribunal. Beigtion requires a court
to refer ‘that issue’ to the Tribunal. This reféack to an issue concerning
a prohibited practice. Thus, only issues concerpiodpibited practices can
be referred to the Tribunal under this section.avén shown that the
impugned clauses do not fit within any of the categs specified as
prohibited practices in Chapter 2 of the Act. Theme not only will the

jurisdiction of the trial court not be ousted framonsidering the merits of
the impugned clauses, but the issues raised cangethose clauses
cannot be referredto the Tribunal under this sacfldve only issues which
are susceptible of referral are the three issuesalse the counterclaim
seeks to have the trial court refer the impugnedssgs to the Tribunal as
well as the three issues, the counterclaim doesdisaiose a cause of
action for that aspect of the prayer. The exceptiaunst therefore be

upheld, even if only on this limited basis.

[12] It is nevertheless necessary to deal with otherdspof the
counterclaim. | have found that the court is préetli from dealing with
the merits of the three issues. | turn to consudeether the three issues
qualify to be referred to the Tribunal by the trieburt. It must be
established, therefore, whether the provisions @5(&)(b) will oblige the
trial court to refer the three issues to the Tradunf they do not, the
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counterclaim does not disclose a cause of actibn.tilial court will have
to be satisfied that both of the two criteria re¢erto in s 65(2)(b) are met
before it is obliged to refer the three issuesh Tribunal. The criterion
referred to in s 65(2)(b)(i) is met by pleadingtttiee three issues have not
been raised in a frivolous or vexatious mannersT&ia question of fact
and, because this is an exception, the averméwan t@as it must be at face
value, suffices. It remains, then, to consider Wwaethe criterion referred
to in s 65(2)(b)(ii) is met. This requires the kaurt to be satisfied that an
Issue raised concerning a prohibited practice requesolution in order to

determine the final outcome of the action.

[13] Ignoring for a moment the impugned clauses, prapeasd B of
the counterclaim simply pray for a referral of ttleee issues to the
Tribunal. | was informed during argument that threfetidant wants the
Tribunal to determine that the three issues aretiges prohibited by the
Act in the categories pleaded. Such a determinagioecessary to found a
claim or claims for damages on the part of the nigdat: The impugned
clauses stand in the way of the defendant pursamygsuch claims. Unless
and until they are declared to be void, the defahdan pursue no claims
for the assessment of damages based on such anuhetéon by the
Tribunal. None of this is pleaded in the countensl&ll that is pleaded is
that the Tribunal has the power to declare thebetgoid and that it would
be appropriate for it to do so. As is clear fromatvhhave said above, any
referral would be limited to the three issues. Hug counterclaim to
disclose a cause of action, therefore, it mushatvery least be competent
for the Tribunal to declare the impugned clausesb& void as a

consequence of a referral of the three issues @ondevithout any referral

Sections 65(6) and (9).
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of the impugned clauses. This brings into sharudathe powers of the
Tribunal.

[14] For the purposes of this aspect, | shall deal antig the Tribunal
and not the CAC. This is because the CAC can maieoeder which the
Tribunal is empowered to make in any appeal fromreview of, a
decision of the Tribunal. The Tribunal is a creatwf statute whose
powers derive solely from the Act. The relevant powelied on is found
in s 58(1)(a)(vi) which empowers the Tribunal toake an appropriate
order in relation to grohibited practice including...declaring the whole
or any part of anagreementto be void...". For such an order to be
competent, the declaration that the impugned ctaase void must qualify
as an order made ‘in relation to’ the three isstilsis were not so, the
Tribunal would be making an order on matters umeelao prohibited
practices. It is not empowered to do so. The pai¢ine Tribunal to make
orders is not an unfettered one. Such an order dvthdrefore baultra
viresthe Act.

[15] Making an order declaring an agreement or part tidf be void is
clearly not to be done lightly. The Act does noamd of itself render void
any provisions of agreements. Section 65(1) prevatefollows:

‘Nothing in this Actrenders void a provision of agreementhat, in terms othis

Act, is prohibited or may be declared void, unless @mmpetition Tribunal or

Competition Appeal Court declares that provisiobeovoid.’

It can be seen, therefore, that even provisionsgreements which are
prohibited must be declared to be void. They camsmaply be ignored.
They are not, in law, void unless and until they éeclared to be so. This

arises from the sanctity of contracts and the reitiogn that a declaration
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by the Tribunal intrudes on that sanctity. The Aahctions the intrusion
as being necessary to achieve its purposes. Itsipnas a matter of public
policy. The power to make such a declaration igetloee one to be
exercised sparingly and is limited to clauses aeagents which are
inimical to the purposes of the Act. Section 6fyisages two bases on
whichto declare provisions to be void. The firstvisere a provision in an
agreement is one which is prohibited by the ActisThresents no
difficulty in interpretation. The second concerme\isions in agreements
which ‘may be declared void’. Since the impugnexliskes do not fit into
the first category, not being prohibited by the Abey must be held to
fall into the second category before the Tribunalld be empowered to

make such a declaration.

[16] The clear language of s 58(1)(a)(vi), read in tloatext of the
legislation as a whole, is that the Tribunal deafdy with prohibited
practices. The relationship between the agreememurdvision) and a
prohibited practice must therefore be a clear dihe. Tribunal is required
to be circumspect in making such a declaration. Atte of the matter is to
determine the nature and extent of the relationdghigh must exist
between the provision of the agreement and theilptetd practice. An
extreme example may illustrate the point. A dominftrm may source
goods at a market related rate by way of an agnreemadich in no way
offends the Act,to purchase those goods. The dorhifvan thenmarkets
and sells those goods at a loss with the intergtimhlikely outcome that a
competitor cannot sell its goods and goes out sfn@ss. The actions of
the dominant firm amount to prohibited price disgnation which is
likely to have the effect of substantially prevegti or lessening
competition. This clearly contravenes s 9(1)(a)haf Act. If the dominant
firm had not obtained the goods by way of the agesd to purchase
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them, it could not have engaged in the prohibitetfice because it would
have had no goods to sell at all. The agreememngfdre enables and is

related to the prohibited practice.

[17] Is the Tribunal empowered to declare the agreemadtby virtue
of the provisions of s 58(1)(a)(vi)? Mike’s Chicken (Pty) Ltd & others v
Astral Foods Limited & anothéfthe CAC held as follows:

‘The only power that the Tribunal has to “void” ¢mcts is derived from section
58(1)@)(vi) of the Act, which permits the Tribunal to nealan appropriate order in
relation to aprohibited practice,including “declaring the whole or any part of an
agreement to be void”. The Tribunal can thus omgid” a contract if it relates to a
practice prohibited in terms of Chapter 2 of thet Awhich concerns restrictive
practices and the abuse of a dominant positiomgortract that does not offend the Act

(and more particularly Chapter 2 thereof) is beydhd scope of the Tribunal to

terminate.’

The last sentence may perhaps be too broadly sfateld understood to
mean that a contract must itself amount to a pr@dbpractice or have
terms which do so. If, on the other hand, all titameans is that the
contract or its terms must not have any relatignsioi a prohibited
practice, it does not really assist in dealing wite nature and extent of
that relationship. A helpful approach to this isggearticulated in the
following dictum of the Tribunal with whose reasoning | respecyfull
agree®’

‘It is significant that the power mentioned in sent 58(1)@)(vi) to declare an
agreement or part thereof void is not a power énahstract but is constrained by being

a power “in relation to a prohibited practice”. $hmeans that it is not open to the

Tribunal to declare an agreement or part theredbeovoid unless the agreement or

182004] 1 CPLR 40 (CAC) para 15.
¥Gogga Tracking Solutions (Pty) Ltd v Vodacom SenReovider (Pty) Ltd[2010] 1 CPLR 115
(CT)para 45.
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relevant provision(s) thereof is an integral elemehthe prohibited practice. Often
there will be little more than the conclusion of agreement and its implementation to
constitute the prohibited practice, and it thenmiast cases will be struck down by an
order under one of the sections mentioned abovee@tions 4, 5, 8and 9). But it is
conceivable that an agreement or part thereof naag l secondary or ancillary role in
the broader scheme of a prohibited practice. Armgt@ of the latter would be an
agreement between parties who engage in a prodhipri@ctice to conceal or destroy
evidence of the practice, or an agreement whickssee extinguish a firm’s rights of

access to the forain which competition disputeseselved.’

[18] The crisp issue is whether the fact that the impdgriauses stand
in the way of a potential damages claim providesl@e enough
relationship to the three issues so that it carsdid that a declaration
declaring them to be void relates to the threeeisstlihe impugned clauses
are themselves not an integral part of a prohibpeactice. It will be
necessary, therefore, to conclude that they seegenslary or ancillary
roles in the conduct underlying the three issuda some other way relate
to them. Whilst the examples referred to the Trddun thatdictumdo not
form anumerus claususf all such secondary roles, it has not been atleg
by the defendant what the connection is. To my mih& impugned
clauses play no role at all in promoting or faalihg any of the three
Issues. They do not operate to conceal evidencey @b not function to
impede the right of the defendant to initiate a ptamt with the
Commission concerning the three issues. To saythi®atoiding of the
Impugned clauses relates to the three issues ketaifatter cannot found
a claim in damages if they remain intactstretchies hotion of a
relationship too far. | thus conceive that the tUinal has no power to
declare the impugned clauses to be void. Any suderowvould beultra
vires the powers of the Tribunal and would contravere phinciple of

legality. That being so, the trial court could et satisfied that the three
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Issues require resolution in order to determinediiteome of the action.
The trial court would, therefore, not be obliged\bstue of s 65(2)(b) to
refer the three issues to the Tribunal. This isirghér basis on which the

counterclaim is excipiable.

[19] The plaintiff relied primarily on a simple point iargument.
Section 65(2)(b)(ii) provides that a court mustbatissied that the
resolution of the issue concerning a prohibitedciica ‘is required to
determine the final outcome of the action’.The miéi submitted that the
words ‘the action’must be construed to refer owlytite claim brought by
the plaintiff. The counterclaim should, it says, Hesregarded. This
submission rests on the proposition that a coulaiernc must be
distinguished from a claim in convention. It is @parate action. The
reference in the section is in the singular. Te®lgion of a counterclaim
IS not necessary for the determination of an achoought against a
defendant. Both the common law and the Rules peofod the two to be
dealt with together only as a matter of convenieNgben they are dealt
with together they do not constitute a single actibhe claim and the
counterclaim remain two separate and distinct asti®eparate judgments
must be given on each. The plaintiff submits, amel defendant accepts,
that none of the issues raised in the counterdlaithe present matter has
any bearing on the claim of the plaintiff for goasidd and delivered. In
addition, clause 11.5 is only a bar to the claind @ounterclaim being
dealt with together. There is nothing to preveetdiefendant from lodging
a complaint with the Commission. The three issums loe declared to
amount to prohibited practices. The defendant ¢em@t to persuade the
Tribunal to declare clause 19 to be void, thus omerihe way for a

subsequent damages action by the defendant agansiaintiff.
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[20] It seems to me that there is considerable forcehis line of
reasoning. If there is a defence to the actionstands or falls in
determining the action without reference to any nterclaim. The
submission is lent more force in the present mdierthe following
reasons. Clause 11.5 prevents the very relief goungtine counterclaim,
viz. the pending of the claim in convention untiletthree issues are
determined by the Tribunal. Clause 11.5 has notbgein set aside and,
according to s 65(1), must be given effect to uhditlared void. The only
basis to refuse to give effect to it would be ikilleged to be a prohibited
practice which would bring it within the ambit 0f65(2). This has not
been done. The trial court will not be able toreftis give effect to it on
the basis of the counterclaim. To allow prayers Ad aB of the
counterclaim would be to ignore the provisions laiuse 11.5 without it
having been declared to be void. In the light a$ tteasoning and the
language and purpose of the section under consimerd seems to me
that ‘the action’ does refer to the claim withoutcluding any
counterclaim. If that is the case, it cannot bel li&t the resolution of the
three issues is necessary for the final deternanaif the action.

[21] Even if the Tribunal has the power to declare thpugned clauses
to be void, there are difficulties with the couwtam. It would be

necessary to plead that the Tribunal would do sba#is should be alleged
in the counterclaim that the Tribunal will declate three issues to be
practices prohibited under the Act. Such a decdtaratannot be assumed
to be the result of a referral of the three iss@edeclaration is only one of
the orders the Tribunal may make in relation tohjisited practice$’ It

may interdict themi® It may order the plaintiff to supply or distribute

2|t is provided for in s 58(1)(a)(V).
2L Section 58(1)(a)(i).
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goods to the defendant on terms reasonably reqtoredd the prohibited
practices’? It may impose an administrative penalty in terms 692t
has not been pleaded that a declaration is likelsesult from the desired
referral. In addition to the declaration concernihg three issues, it is
necessary topleadthat the Tribunal will declareitpgugned clauses to be
void and the basis why it will do so. This has Wikee not been done. It
should further be pleaded that, once certificahas taken place and once
the two clauses have been declared void, the dafémill have a claim
for damages and the basis for such a claim. Ths ned done. Without
these aspects being pleaded, the counterclaim\siraquires a referral to
the Tribunal without foreshadowing any relief argsifrom the referral. A
simple referral does not remotely impinge on theioac or require
resolution absent at least these aspects. Evehigidsis, it is my view
that the counterclaim does not make out a case th®atissues raised
require resolution for the final determination bétaction. As a result, no
case has been made out that the trial court waiét the three issues to
the Tribunal.For all of these reasons, therefdne, counterclaim fails to
disclose a cause of action and the exception neugpheld.

[22] In the result, the following order issues:
A. Incase 689/2013:
a. The exception is upheld with costs.

b. The defendant is given leave to file an amended

counterclaim within 1 month.

22 Section 58(1)(a)(ii).
% Section 58(1)(a)(iii). This may be done with otheiut the addition of any other order.
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B. In case 13794/2011:

The application to amend the counterclaim is disgds with

costs.
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