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[1] The three applicants were summonsed to appearebéfier first

respondent on 20 July 2011 in an enquiry convemeteius 417 of the
Companies Act 61 of 1973 (the Act). The enquiryate$ to Avstar
Aviation (Pty) Ltd (Avstar). The second and thiréspondents are

advocates practising at the Johannesburg Bar. dimghfrespondent is an



attorney. The applicants do not want to be examatdatie enquiry by the
second, third and fourth respondents. They did atteénd the enquiry.

Their present attorney of record appeared instel@dsubmitted that the
first respondent should not allow these respondentepresent the fifth

respondent (Billiton) in the enquiry. The first pesident declined to make
such a ruling. This application resulted. Part leg telief sought was to
review and set aside this decision. That reliefios longer pursued. The
application moves to interdict the second, thirdl dourth respondents
from examining the applicants in the enquiry. Uslésther particularity

IS necessary, the second, third and fourth respaadsall be referred to
jointly in this judgment as the respondents. Theosd to fifth respondents

are the only ones who have opposed the application.

[2] The applicants say that it would be improper f@& tbspondents to
participate in the examination of the applicantsey raise a fundamental
objectionad hominem. This is the nub of the interdict application. The
applicants say that the respondents are subjectamflict of interests and
are privy to confidential information. This is sa@have been disclosed to

them during consultations.

[3] It is necessary to set out the facts in some dstaids to assess
these contentions. Most of the facts set out belosvuncontested. | shall

in due course indicate those which attract a chgée

[4] There are three other companies which featureisapplication.
They are Eurocoal (Pty) Ltd (in liquidation) (Euoat), Rietspruit
Crushers (Pty) Ltd (Rietspruit) and Colt Mining\{Pttd (Colt). The first
applicant is the sole director of Avstar and Eusdcdll of the applicants

are directors of Rietspruit. The second applicathé sole director of Colt



and the father of the first applicant. In additit;m being a director of
Rietspruit, the third applicant is the financial mager of Rietspruit and
Colt. Billiton has proved claims in insolvency agsti both Eurocoal and
Avstar. The claim against Eurocoal resulted fromiteation proceedings
which took place between 26 September and 5 Oct@b@r. The fourth

respondent has at all material times representi#itoBj including in the

arbitration proceedings. The first applicant wasspnt every day of the
arbitration and was fully aware of the fourth resgent’s position. The

arbitrator made an award in favour of Billiton.

[5] In an attempt to settle Billiton’s claim, a meetimgs held on
7 March 2008 (the settlement meeting). The fouegpondent represented
Billiton in those negotiations. The persons whorespnted Eurocoal
included the first applicant and one Rory Loadayadler). Loader was, at
the time, a director of Avstar. He was also thgalemanager’ of Avstar
and of many of its associated companies. In 1997 faurth respondent
came to know Loader. At the time he was a candigaiteney and Loader
was practising at the Johannesburg Bar. The forgspondent briefed
Loader both then and later. At the settlement mgediproposal was put to
Billiton by Loader and the first applicant on bédhalf Eurocoal. In
response, at the settlement meeting, the fourthorekent indicated that
Eurocoal must deliver coal to Billiton under thagreement. If it did not,
Billiton would consider taking a number of steps.would pursue a
substantial damages claim against Eurocoal. Ifdlain was not satisfied,
it would bring an application for the liquidatiom Burocoal. It would then
move for an enquiry to be convened under s 41 hefAct and thereafter
pursue a claim under s 424 of the Act against iits¢ &pplicant. Loader
responded that this route would not be likely telgyiany substantial

commercial benefit to Billiton. The first applicasdys he does not recall



any such conversation. He does not deny that k ptace or that he was
present. He merely says that he was confident ttietmatter between
Eurocoal and Billiton would settle and things woulok progress that far.
He also says that he does not consider that amynaietken against him
under s 424 of the Act would be well founded beeaws has done nothing

wrong.

[6] Three days after the settlement meeting, the fouedpondent
briefed the second respondent to represent Billitorthe dispute with
Eurocoal. On 13 March 2008 the second and foudpaedents discussed
with the in-house counsel of Billiton the strategybe employed in this
dispute. They agreed to attempt to wind up Eurotmdbrce it to honour
the award made against it in the arbitration. OnJ@Be 2008 the third
respondent was briefed on behalf of Billiton. Arpligation was prepared
between 16 and 20 June 2008 for the arbitratorardwagainst Eurocoal to
be made an order of court. An answering affida\aswilelivered prior to
25 August 2008 which took a legal point and, aesult, all that was
sought against Eurocoal was the costs of the atioitr. On 25 September
2008 an order was granted by consent requiring doatoto pay those

costs.

[7] During that period, one or more of the respondeatgesented
Avstar, Rietspruit and Colt in specific disputeshisl came about as
follows. Shortly after the settlement meeting, Lexattlephoned the fourth
respondent and asked whether he would be prepact for Avstar. The
fourth respondent agreed to do so. He had no kmigelat the time as to
the identity of Avstar's directors. The dispute wetween Avstar and 1-
Time over aircraft leased by Avstar to 1-Time. Tev@ines had failed and

had been replaced by engines leased at R500 0G@qreh per engine. 1-



Time looked to Avstar for these costs and for thtwseepair the failed

engines. As a result, 1-Time had withheld the mignitase payments to
Avstar. After certain consultations were held ovleis matter, Loader
indicated that the assistance of the fourth respoindould no longer be
needed. Whilst instructed in the matter, the fougbpondent informally
mentioned to the second respondent the natureeoflifpute. He thought
he might need to brief him. This need did not ariseader says that the
decision to instruct the fourth respondent was rialg him and the first
applicant because this access to the fourth regmbnehay facilitate a
settlement of the Eurocoal dispute. The first aygpit denies any such
intention saying that, because he had been emplay&dliton, he knew

the key people to talk to and was confident he c¢adttle the matter

without assistance.

[8] Shortly thereafter Loader contacted the fourth segent and
indicated that Colt and Rietspruit had receivedetst sent in terms of
s 345(1)(a)(i) of the Act. These letters claimedtithey each owed Safair
(Pty) Ltd (Safair) more than R37 million. They dlgaforeshadowed
liquidation applications on the basis that they ldobe deemed to be
unable to pay their debts. Loader told the foudkpondent that these
matters were totally unrelated to the dispute betwilliton and Eurocoal
and that there could be no conflict of interest.relguested him to assist.
The fourth respondent agreed to do so and bridfedsécond respondent
for a consultation to be held on 24 April 2008. td&l him what Loader
had said about the matters in no way impactingBitidon dispute with
Eurocoal. The facts and underlying disputes betv&adair and each of the

two companies were, to all intents and purposesitical.



[9] The consultation on 24 April involved the secondl aourth
respondents. The fourth respondent instructed ¢boersl respondent that
the companies disputed the debts claimed by Sdfia@y agreed to request
documentation and evidence relevant to the dispotiiding the most
recent annual financial statements of Rietsprud &olt. The disputed
debts formed the main focus of a possible appboato interdict the
bringing of liquidation applications by Safair. Asprecaution, the second
respondent began to prepare interdict applicatmn® May 2008. On 6
May 2008 it became known that bonds of security Ibeeh taken out for
liquidation applications against Rietspruit andtCdhe second and fourth
respondents met that day. A letter was sent disgutie indebtedness,
indicating that both Colt and Rietspruit were salydrading companies
and requesting an undertaking that no liquidatippliaations would be
brought. In case this was not forthcoming, the sdaespondent requested
that the fourth respondent arrange a consultatith loader on 7 May
2008. The second respondent met Loader for thetime on 7 May 2008
at the consultation. Loader’s only involvement wignd knowledge of,

Rietspruit and Colt related to this litigation.

[10] Between 5 and 8 May 2008, therefore, the seconponeent

settled a letter and drafted papers for applicatitm be launched by
Rietspruit and Colt. He charged for three days ohscltations. He

consulted mainly with the fourth respondent bub alsth Loader and even
less with the first applicant. Very few facts welesited from Loader and
the first applicant. Those elicited related to thens of the agreements in
guestion and the facts underlying the dispute V@tfair. The second
respondent was informed that Rietspruit was cdetloby the second
applicant. He was told that the second applicard hathorised the

proceedings in question. He was requested to keepecond applicant out



of the matter at all costs. In addition, the secmegpondent requested and
was given limited information extracted from theOZOaudited annual
financial statements and the 2008 drafts. Therstés were not shown to
the second respondent prior to the applications\godaunched. The
affidavits set out the profits made for the releviamancial years and the
assets and liabilities, including cash, of eachmamy. This was to support
an averment that the companies were thriving, so)\@mpanies able to
pay their debts as and when they fell due. Theoradgnts and Loader say
that there was no discussion with Loader or th& fpplicant about the
nature of the business of either company or homa#g conducted. 90% of
the time spent by the second respondent dealtth&ldispute concerning
the indebtedness to Safair.

[11] The application was launched on 9 May 2008 on @enirbasis
and interim relief was obtained. Once the oppogiagers were received,
the second respondent requested assistance ankirtheespondent was
briefed as his junior. For the purpose of the nmglyaffidavit, the
respondents consulted with Loader but not withfifs¢ applicant. Prior to
argument, a two-hour consultation took place invgvthe respondents,
Loader and the first applicant. This was to updhtan and to advise on
the prospects of success. They also discussedogsbpity of referring
the overall disputes to arbitration rather tharevalence if it was agreed
between the parties that the factual disputes coatdoe resolved on the
papers. The Rietspruit dispute was referred totratmn. It was agreed
that the Colt dispute would follow the result. Toarth respondent briefed
the second and third respondents for a pre-arioitraeeting to be held on
28 August 2008. A statement of claim, preparedhsy decond and third
respondents, was delivered on 29 September 2008. orty further

consultation relating to Rietspruit and Colt tookage amongst the



respondents. After the statement of claim was ifed| the second and
third respondents returned their briefs and did act any further for
Rietspruit or Colt.

[12] Once the Rietspruit matter was referred to arhiamnatit became
clear that the first applicant would need to givedence. If Billiton was
successful in liquidating Eurocoal, the respondewmtsuld end up
examining the first applicant in an enquiry undetlg of the Act. The
respondents decided, as a result, to withdraw fforther representing
Rietspruit. This was communicated to Loader byetettated 24 November
2008. The respondents currently represent Billaod the liquidators of
Eurocoal. On behalf of the latter they have ingiluactions against some
of the applicants or their family members and commmm or trusts
associated with one or more of the applicants. Hreybriefed, effectively
by Billiton, in enquiries convened under s 417 inkhe affairs of both
Eurocoal and Avstar. The enquiry relating to Eusdcis subject to a
similar application in the South Gauteng High Court

[13] It is necessary, in addition to having set out fdagtual common
ground between the parties, to deal with some efa$sertions made by
the first applicant which are disputed by the resj@gmts. The first
applicant says that the evidence of the secondtlandl applicants ‘will
inevitably overlap with privileged information [he}eviously provided to
the Second, Third and Fourth Respondents aboutbtlsness, trade,
dealings, property and affairs of Avstar’. He sthet this is so because the
business and affairs of Avstar were ‘intermingledth those of Rietspruit
and Eurocoal. When challenged on having consuttedl about Avstar, he
concedes that he did not do so at all. He thenrtasssontrary to the

evidence of Loader, and without claiming to haveerberesent, that



Loader must have imparted confidential informatiéte initially claims
that the second, third and fourth respondents weefed in the Avstar
matter. When this is denied, he accepts that drdydurth respondent was

instructed.

[14] The first applicant also claims to have consulteth \the second,

third and fourth respondents to draft the applaapapers in the Rietspruit
and Colt matters. Once again, when challenged,chep#s that the third
respondent was only briefed after the replyingdaffit had been delivered
and was not involved in drafting the papers at Hig initially states

positively that he told the respondents of intempany loans at the
consultations for the Rietspruit and Colt applicas. In response to a
denial by the respondents, he retracts this evelemed says that ‘to the
best of [his] recollection’ he did so. He initialiglaims that the 2007
audited annual financial statements for Rietspand Colt were shown to
the respondents at the consultations prior to pipiiGation being launched.
Again, when challenged, he accepts that he phdmedhird applicant for

the relevant information to be included in the @dfrits. The statements
were not shown to the respondents at that stagevéig provided to the

fourth respondent later, when they were annexédet@apers.

[15] He initially claims that the respondents were emeglag work

which ‘entailed litigation, dealing with disputes,respect of which Avstar
and [he] personally sought legal advice from theo&d, Third and Fourth
Respondents. [He] did so in confidence’. In respotts a challenge he
states that, although he did not consult any ofrélspondents concerning
‘any of [his] exclusively personal interests, thegre fully aware of the
fact that [his] interests in fact coincided withoie of the entities whom

[he] represented when [he] consulted with them’.ddes not say in what
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respect this is so or give any concrete exampléhefkind of personal
matter which overlaps. When it is denied that he la#ended many
consultations, he says he cannot remember how roangultations he
attended with the respondents. He says that hessteracall that the third

respondent was present at one of them.

[16] It is clear from this that the applicants make patcase on the
papers that confidential disclosures concerning@wsere made to any of
the respondents. The initial assertion of the fygplicant to this effect is
withdrawn. Loader does not say so. The second @nthf respondents say

that nothing of the sort happened.

[17] There is no challenge to Loader’s evidence thathad no
knowledge of Rietspruit and Colt beyond the cortfiné the disputes in
guestion. He was therefore not in a position touldjg confidential
information concerning any other aspects of thgerations. The first
applicant makes only general claims to having givkee respondents
confidential information. He is challenged to dos# the information but
declines to divulge it, saying that this would a#fehe object of the
application since it would then no longer be coafitial. He does not even
state the nature of it, without disclosing the eomt The only concrete
claim is that Loader provided the fourth respondesth unspecified
documentation which dealt with the contractual trefeships between
Avstar, Rietspruit and Colt. Again, he does not g&t he was present on
this occasion. In argument the only submission tviscoffered is that this
refers to the financial statements put up in thetdpruit and Colt
applications. The first applicant refers repeatddlyliscussions about the
‘intermingling’ of the affairs of companies run lkie Wishart family.

Again, when pressed in argument, this boils dowrnh® respondents
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having seen the 2007 audited financial statemaemtRietspruit and Colt
and the draft ones for 2008 which showed certaiarioompany loans.
The respondents say that they did not see tharsats at the consultation
and even when they had been annexed to the atfdalid not look at
inter-company loans since these were not relevarny event, because
they were put up in those applications, the docuseslied upon have
entered the public domain. No confidentiality atias to them. Any person
tasked with examining any of the applicants at $lEL7 enquiry would
have access to them. The applicants have als@ftiney not made out a
case that confidential information relating to Rpruit and Colt was

divulged to the respondents.

[18] The only confidential information personal to thestf applicant

that he says was disclosed is that his interesigide with those of the
companies in question. Quite what is meant byith&dso not said. During
argument it was conceded that the only informagiersonal to the second
applicant disclosed in the consultations was tleatvhs the sole director of
Rietspruit. This information was required in ortieestablish under whose
authority the application was being launched. Inditwh, the first

applicant requested that the second applicant pedwg of the Rietspruit
application at all costs. No information persoraltiie third applicant is

mentioned in the papers.

[19] Before dealing with the substance of the applicatibis necessary
to deal with an application which was brought foy mecusal. The
application was refused. These are the reasonsordeargument
commenced | indicated that, during the course of pngctise as an
advocate, | had had dealings with the second relgmin The applicants

brought an application for my recusal. In respdosa suggestion, | placed
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on record the precise nature of my dealings withgbcond respondent to
the best of my recollection as follows. Between£2@@d mid-2006 | was
briefed to appear in certain meetings of credifollewing the liquidation
of certain companies and the sequestration of tmralling individual.
The second respondent was also briefed to appea&uch meetings,
representing a different creditor who broadly medeimon cause with the
party | represented. My recollection is that thesye no more than three
such meetings at which both of us appeared. Ryioné such appearance,
the second respondent came to the establishmentewhg instructing
attorneys, counsel representing a different crediiod | were staying
overnight and a discussion took place regardingathiide of our clients
and the strategy which we intended to adopt antbeting the following
day. We were at no stage co-counsel or briefedh&ypame set of attorneys

in the matter.

[20] Thereafter the applicants persisted in the appbicat They
submitted that there was a lingering concern agisiom the professional
interaction between the second respondent and mthese occasions.
Since aspersions are cast in the application #setpropriety or otherwise
of the manner in which the second respondent hadumbed himself, it
was submitted that, despite the applicants haviigcbnfidence in my
integrity, | might still be influenced in decidinthpe application. It was
further submitted that, because | had deemed iessecy to make the
disclosure, I must have had well founded misgivinglse respondents
opposed the application on the basis that thisnoadbeen a personal but a
professional relationship and no reasonable parsaldl have a reasonable
apprehension that | would be influenced by my contath the second

respondent in the circumstances.
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[21] Article 13 note 13(iv) of the relevant portion dfiet Code of
Judicial Conduct is to the following effect:

‘If a judge is of the view that there are no grosifior recusal but believes that there are
facts which, if known to a party, might result in application for recusal, such facts
are to be made known timeously to the partieseeitly informing counsel in chambers
or in open court, and the parties are to be giviEyaate time to consider the matfer.’

This provision in the Code is what prompted me tkenthe disclosure,
not any concern that there wgaema facie grounds for my recusal.

[22] The test for the recusal of a judicial officer ssfallows:

‘The question is whether a reasonable, objectiwé iaformed person would on the
correct facts reasonably apprehend that the judgenbt or will not bring an impartial
mind to bear on the adjudication of the case, ihat mind open to persuasion by the
evidence and the submissions of counsel. The rabtmress of the apprehension must
be assessed in the light of the oath of office rdkg the judges to administer justice
without fear or favour; and the ability to carrytdhat oath by reason of their training
and experience. It must be assumed that theyisabuke their minds of any irrelevant
personal beliefs or predispositions. They must tak® account the fact that they have
a duty to sit in any case in which they are notigsal to recuse themselves. At the
same time, it must never be forgotten that an itgdajudge is a fundamental
prerequisite for a fair trial and a judicial offrcehould not hesitate to recuse herself or
himself if there are reasonable grounds on the qfaat litigant for apprehending that
the judicial officer, for whatever reasons, was @owill not be impartial 2

[23] As was submitted by the respondents, my dealings the second
respondent were at a purely professional level. pdcsonal beliefs or
predispositions developed which are in any wayvaaie to the present
application. | am required to deal with issues acgon the papers. | am

therefore not called upon to make any credibilibdings or deal with the

! The Code was promulgated in Government Gazett&85802 of 18 October 2012. At the time the
matter was argued, the Code was in draft form hisdorovision, in identical terms, formed note 12D.
2 President of the Republic of South Africa & others v South African Rugby Football Union & others
1999 (7) BCLR 725 (CC) para 48.
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cross-examination of witnesses, including thathef $econd respondent. |
am confident that | can fulfil my oath to adminispestice to all persons in
this application without fear, favour or prejudice accordance with the
Constitution and the laWwl was, and am, of the view that, on the facts, a
reasonable, objective and informed person would nedsonably
apprehend that | would not bring an impartial mited bear on the

adjudication of the application.

[24] As | have indicated, a final interdict is soughheTtest remains
clear and uncontroversial. The requisites are earctight, injury actually
committed or reasonably apprehended, and the absenhcsimilar

protection by any other ordinary remedy.’

[25] It will be useful to sketch the legal contours whicear on the
relief sought at this stage. This will provide ackdrop against which to
evaluate the specific issues which were arguedréefoe. Different
jurisdictions have divergent views as to the bagisn which a court will
intervene to prevent legal practitioners from repraging certain clients in
certain contexts. All of them locate the origindn existing or previous
attorney-client relationship. For the purposeshi$ application, it is not
necessary to deal with the former category sinceeraf the respondents is
In an existing attorney-client relationship withyaof the applicants or the

companies in which they are involved.

[26] The position in English law is fairly clear. Rrince Jefri Bolkiah v
KPMG (afirm),”> Lord Millet accepted the law set out in the demisdf the

3 Section 174(8) read with paragraph 6(1) of Scheedudf the Constitution of the Republic of South
Africa, 1996.

* Setlogelo v Setlogelo 1914 AD 221 at 227.

®[1999] 2 AC 222 (HL).
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Court of Appeal inRakusen v Ellis, Munday & Clarke® He held that

Rakusen was authority for two propositions, namely:

‘(i) that there is no absolute rule of law in Englathat a solicitor may not act in
litigation against a former client; and (ii) thdtet solicitor may be restrained from
acting if such a restriction is necessary to awisignificant risk of the disclosure or

misuse of confidential information belonging to fbemer client.”

In his speech he first dealt with the position vehsolicitors represented
two clients on opposing sides of a conflict at shene time. He then went
on to say the following:

‘Where the court’s intervention is sought by a fernclient, however, the position is
entirely different. The court’s jurisdiction cannio¢ based on any conflict of interest,
real or perceived, for there is none. The fiducisghationship which subsists between
solicitor and client comes to an end with the texation of the retainer. Thereafter the
solicitor has no obligation to defend and advameeimterests of his former client. The
only duty to the former client which survives tlenhination of the client relationship
is a continuing duty to preserve the confidenyatif information imparted during its
subsistence.

Accordingly, it is incumbent on a plaintiff who $&eto restrain his former solicitor
from acting in a matter for another client to eB&hb (i) that the solicitor is in
possession of information which is confidentialhion and to the disclosure of which
he has not consented and (ii) that the informatsonr may be relevant to the new
matter in which the interest of the other clienbisnay be adverse to his owh.’

Only once these have been proved does an evidéntiden shift to the
solicitor to show that there is no risk to the femalient if the solicitor acts
in the matter.

[27] Posner J, in the majority judgment of the Unitedt& Court of
Appeals, Seventh Circuit, inalytica Incorporated v NPD Research

Inc,'® explained the position in their law as follows:

6[1912] 1 Ch 831, [1911-13] All ER 813.
"Bolkiah at 234B-C.
8 Bolkiah at 235C-E.
°Bolkiah at 237F-G.
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‘For rather obvious reasons a lawyer is prohibftedn using confidential information

that he has obtained from a client against thantlon behalf of another one. But this
prohibition has not seemed enough by itself to n@ients feel secure about reposing
confidences in lawyers, so a further prohibitions hevolved: a lawyer may not
represent an adversary of his former client if thebject matter of the two

representations is "substantially related,” whiclkeans: if the lawyer could have
obtained confidential information in the first repentation that would have been

relevant in the second. It is irrelevant whetherakotually obtained such information

and used it against his former client!.’

The American courts, therefore, do not enquire inkeether confidences
were actually revealed in any one situation. Thaypl/ apply the

‘substantial relationship’ test referred to in thatter.

[28] In a leading Canadian case, the approach in theet)idtates was
rejected. The alternative approach of Canadian Wag articulated by

Sopinka J in delivering the majority judgment afofos:

In my opinion, once it is shown by the client ttfa¢re existed a previous relationship
which is sufficiently related to the retainer frowhich it is sought to remove the
solicitor, the court should infer that confidentinaformation was imparted unless the

solicitor satisfies the court that no informatioasnimparted which could be relevattt.’

The minority judgement in that matter, delivered®yry J, preferred the
approach irAnalytica.*®

[29] In addition to the confidential information basigjstralian law has
added another basis for an injunction. This wadiegp®y Young J in
Geelong School Supplies Pty Ltd v Dean.'* Here the court restrained a
solicitor from acting in a matter on the basis bé tcourt’s ‘inherent

jurisdiction to control the conduct of its own a@#irs so as to ensure the

19708 F.2d 1263.

Y para 9.

12 MacDonald Estate v Martin [1990] 3 SCR 1235 at p28.
13 MacDonald at p36.

1412006] FCA 1404.
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due administration of justice and the integritytieé judicial process® (the
inherent jurisdiction approach). He held that teading English case of
Bolkiah,*® although it did not address it, did not excludis tpproacH’
He accepted as correct the following test of Bmarel inKallinicos &

another v Hunt & others;*®

‘The test to be applied in this inherent jurisdatiis whether a fair-minded, reasonably
informed member of the public would conclude tlinat proper administration of justice

requires that a legal practitioner should be preagfrom acting, in the interests of the
protection of the integrity of the judicial processd the due administration of justice,

including the appearance of justice’.

[30] Brereton J distilled the following principles gomerg the exercise

of this jurisdiction from previous cases:

‘. [T]he court always has inherent jurisdiction restrain solicitors from acting in a
particular case, as an incident of its inhererisgliction over its officers and to control
its process in aid of the administration of justice

- The test to be applied in this inherent jurisditis whether a fair-minded, reasonably
informed member of the public would conclude tinet proper administration of justice
requires that a legal practitioner should be preagfrom acting, in the interests of the
protection of the integrity of the judicial processd the due administration of justice,
including the appearance of justice...

- The jurisdiction is to be regarded as exceptianal is to be exercised with caution...
- Due weight should be given to the public interasa litigant not being deprived of
the lawyer of his or her choice without due cause...

- The timing of the application may be relevantthiat the cost, inconvenience or

15 per Young J para 1.

16 Prince Jefri Bolkiah v KPMG (a firm) [1999] 2 AC 222 (HL).

Y para 32.

1812005] NSWSC 1181. See al€eveland Investment Global Ltd v Peter Evans [2010] NSWSC 567,
para 3.

Y Kallinicos para 76. This test has been accepted throughaitalia. See, egCleveland para 5
which, like Kallinicos andGeelong, used the inherent jurisdiction approach as tihe lsasis for
granting an injunction. liYu Xin Li v Tao Wu [2012] FCA 164, the court accepted this test bunfi
that the facts did not support an injunction o thi the confidential information basis.
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impracticality of requiring lawyers to cease to amy provide a reason for refusing to

grant relief....%°

The inherent jurisdiction of the court is discretioy

[31] In Spincode Pty Ltd v Look Software Pty Ltd & Ors,?* Brooking JA
held that the inherent jurisdiction approach ar&sen a line of cases
dealing with the power of the court to keep contrnetr all its officers. In

this regard, he said the following:

‘Since the earliest days of attempts to prevenctisots from acting against their former
clients it has been recognised that a basis - thesendefinite article advisedly - of the
jurisdiction is that which the court has over sitdics as it officers. Sir Samuel Romilly,
for Lord Clinton, said that there were two headsjwfsdiction: irreparable injury

which supports an injunction and in addition theegal jurisdiction over an officer of
the Court.®

He concluded as follows:

‘There is a good deal of authority for the viewtthasolicitor, as an officer of the court,
may be prevented from acting against a former cleren though a likelihood of

danger of misuse of confidential information is sbown.?*

[32] Some Australian courts have introduced a third shafr

intervention by invoking the test of ‘a duty of kity’ to former clients.
This was explained by Batt JA, McVeigh & Anor v Linen House Pty Ltd

& Rugs Galore Australia Pty Ltd & Ors,?®in the following way:

‘The authorities established that a court will raist a solicitor from acting for a litigant
not only in order to prevent disclosure of confides of a client or former client, but
also to ensure that the solicitor's duty of loyatty the former client is respected,

2 Kallinicos para 76. The references in this paragraph have deéted.

L para 51. In this regard, the fifth bullet pointsaensidered iGeelong by Young J in the exercise of
his discretion.

2212001] VSCA 248.

* para 32.

* Para 38.

%11999] VSCA 138.
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notwithstanding termination of the retainer, andiptold as a matter of public policy

the special relationship of solicitor and cliefft.’

Brooking JA, inSpincode, accepted the ‘duty of loyalty’ approach and held
the case proved on all three bases as follows:

‘[Flirst, the danger of misuse of confidential imimation; secondly, breach of the
fiduciary’s duty of loyalty; thirdly, the desiraiiy of restraining the solicitors as

officers of the Court?’

Because he found that the injunction should betgdaan the confidential
information point, his treatment of the latter thases must be regarded as
obiter.?® Neither of the other two judges sitting with Bramk JA
supported the survival of any fiduciary duty beyaheé contract which
underlies the ‘duty of loyalty’ approach. The ‘Idtya basis has been
upheld in Victoria, in some cases in Australian @dpTerritory and
Western Australia, but has not been followed in N8wouth Wales or
Tasmania, to mention only a few Statést appears now to have been

rejected in Western Australfa.

[33] The facts inCleveland® bear mention. The solicitors had acted for
a company, Ficaro Pty Ltd (Ficaro) to resist Clawdis claim. Evans had
served a cross-claim against Ficaro before Figastyucted the solicitors.
The solicitors had taken instructions from Evan®wlas, at the time, the
sole director of Ficaro. The nature of these irtdtoms could obviously not
be disclosed to Cleveland although there was sonuemce to suggest
that the solicitors had written a letter to Cleweladealing with Evans’s

personal position arising from a notice served garis to produce. When

% para 23.

" para 60.

% This was held to be the case by Bergin Asim Pacific Telecommunications Ltd v Optus Networks
Pty Ltd [2005] NSWSC 550.

29 A brief synopsis is given itsmail-Zai v The State of Western Australia [2007] WASCA 150 paras
20-23.

%0 | smail-Zai para 23.

%! Footnote 18.
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Evans was removed as a director of Ficaro, theitwfis instructions to
act for Ficaro were terminated. A notice of discmmince was served on
Ficaro by Cleveland, after which Ficaro remainethim litigation solely as
the cross-defendant in the claim brought again$lyittvans. Cleveland
could accordingly not rely on the confidential infation basis. A costs
consultant employed by Ficaro asked what had tag&te in a
consultation for which the solicitors had chargadafo. The solicitors
refused to indicate what took place on the bas# there were still
proceedings between Ficaro and Evans. The soBbciédso refused to
disclose to Ficaro the contents of a consultatieid vith Evans on behalf
of Ficaro when the solicitors acted only for Ficaltowas held that the
solicitors were in a position to use knowledge ®nmg Ficaro to the
advantage of Evans in the cross-claim and in dafgnthe claim of
Cleveland against Evans. Cleveland applied toamsthe solicitors from
acting. The court held that there was a parityntériest between Cleveland
and Ficaro in the circumstances. The court issmeidjanction preventing
the solicitors from acting for Evans on the basithe inherent jurisdiction

approach.

[34] | have sketched the position in these jurisdictidasly fully

because, as will become clearer later, the appgcanite me to develop
our law by applying the inherent jurisdiction apgeb along the lines done
in Australia in Geelong, Kallinicos, Cleveland and other similar cases.
They do not argue for the continuing duty of loyadpproach. They also
do not contend for the approach employed in theddrbtates of America
or Canada. The applicants accept that, until nbe,approach in our law
has been similar, at least in its outworking, tattof Bolkiah. It is

therefore necessary to examine the legal undergysrof our law.
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[35] The starting point for the legal position on fidugi relationships in
general has been carefully and cogently dealt ytlstegmann J iveter
Systems Holdings Ltd v Venter & another. ** This case dealt with unlawful

competition. It is to the following effect:

‘[O]ur law recognises fiduciary relationships whicas a matter of law, give rise to an
obligation to respect the confidentiality of infamtron imparted or received in
confidence, and to refrain from using or disclossugh information otherwise than as
permitted by law or by contract”

This obligation, or legal duty, arises within orféweo contexts, contract or

delict. Within the law of contract, such a legatydis implied by law as a
term of the contract. The legal duty so implied,daowever, be limited by
agreement? When it is not founded in contract, ‘it is necegs®a look to
the law of delict, and in particular to the prifeip of Aquilian liability, in
order to ascertain the extent of the legal dutyegpect the confidentiality

of information imparted or received in confidentg.’

[36] Stegmann J held further that:

‘These aspects of the law, including both the canté the contractual term relating to
confidential information implied by law in a conttagiving rise to a fiduciary
relationship, and also the content of the legay dalating to confidential information
imposed on Aquilian principles, are currently ipracess of development. They appear
to be developing in parallel in the sense thatemerging definition of the legal duty
relating to confidential information for the purgosf the law of delict arising out of a
fiduciary relationshipnot based on contract is not materially different frdahe
emerging definition of the contractual term implied law arising out of a fiduciary
relationship thats based on contract. Indeed, it would be surpridiramny significant

differences were to develop in these two closedbteel topics®®

321993 (1) SA 409 (W).

33 At 426E-F.

3 At 4261.

% At 4261-J.

3 At 427A-C — emphases in the original.
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The development in our law of delict here, he shak taken place within
what Corbett J called ‘the broad and ample basibalex Aquilia’®” and is
along similar lines to the development in Englistw|by way of its
principles of equity?

[37] An attorney-client contract, which of course inasdhat with an
advocate if one is briefed, gives rise to a fidociduty towards the client.
This fiduciary duty precludes a legal professiofraim acting for two
clients with conflicting interests at the same tiriiéhat of the position,
however, with a former client? The respondents tpmini that the approach
in Bolkiah has been adopted by the Competition Appeal Courtiwvio
cases’ They submit that it should be applied here American Natural
Soda Ash Corporation (Ansac) Davis JP considered the approach in
Bolkiah and concluded that the appellants had not edtalisufficient
facts to make it applicabf@.In Monsanto, Davis JP accepted a submission
that the test for confidentiality outlined Ansac required the appellant to

satisfy three requirements, viz.:

1. Was first respondent given confidential infotioa?
2. Is the information still confidential?

37|In Dun & Bradstreet (Pty) Ltd v SA Merchants Combined Credit Bureau (Cape) (Pty) Ltd 1968 (1)
SA 209 (C) at 218E-F.

38 At 427F-G. Stegmann endorses the cautionary mateded by Van Dijkhorst J itlas Organic
Fertilizers (Pty) Ltd v Pikkewyn Ghwano (Pty) Ltd & others 1981 (2) SA 173 (T) at 179B-C, 185F-H
and 190D-191A where he says that it is importamtaie that the English authorities on confidential
information do not deal with a remedy which is lthea Aquilian principles (if the source of the lega
duty is in delict) or which is necessarily basedaorimplied contractual term (if its source is in
contract). Stegmann says,Meter Systems at 427G-1, however, that ‘no inherent conflictpsinciple

or legal policy has yet emerged in this field bedawéhe broad and ample basis oflégeAquilia and
English notions of equity. Therefore, when Engleslvyers have analysed and solved a problem in this
field on the lines of their rules of equity, it cha of considerable assistance, in analysing alvthgoa
similar problem on Aquilian principles, to have aed to their work. There can be no question of an
uncritical or slavish adoption of English precedentSouth Africa. Nevertheless, the historicabrec
shows how often it has turned out that a solutionilar to that found by an English Court is the
appropriate solution according to the principleswf own law in this field.’

39 American Natural Soda Ash Corp & others v Botswana Ash & others [2007] 1 CPLR 1(CAC) at 11;
Monsanto South Africa (Pty) Ltd & another v Bowman Gillfillan & others[2011] ZACAC 5 (18
August 2011).

“0 At pg 13.
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3. Is the information relevant to the mergét?’

In neither case is it stated on what bd&uotkiah applies in our law. The
Competition Appeal Court neither discusses thispwtinently holds that
the principles underlying the use of confidentrdbrmation in English law
are consonant with those in our law. It is therefoecessary to examine

the position more closely.

[38] As was mentioned by Stegmann J, our law recogmgesontexts
within which legal duties concerning confidentiafdrmation arise. The
guestion is how these relate to the issue at h@nde the attorney-client
relationship has come to an end, the only basislooh any legal duty can
remain is if an implied term of the contract prasgdfor this or Aquilian
principles impose on&.It was held, inMeter Systems, that the legal duty
In question was ‘to respect the confidentialityimformation imparted or
received in confidence, and to refrain from using disclosing such
information otherwise than as permitted by law grdontract’®® If the
legal duty arose from the attorney-client contractyould be introduced
by an implied term. In the case of delict, it woblel imported by way of
public policy**

L At p10 of the judgment. | have carefully perusee judgment ifinsac but have been unable to find
any reference to the three requirements which waickto have been accepted in that case as the test
*2In my respectful opinion, Stegmann J correctlyrabterised this as an implied term rather than a
tacit term. In other words, in the distinction drabetween these by Corbett JAAlred McAlpine &

Son (Pty) Ltd v Transvaal Provincial Administration 1974 (3) SA 506 (A) at 531D-532G, the term is
one ‘imposed by the law from without’ rather thataeit term which is an ‘unexpressed provision of
the contract which derives from the common intentidthe parties’. There may, of course, be an
express or tacit limitation of the term.

* At 426E—F.

* There is, as far as | am aware, no precedent nising the existence of a legal duty in delictiags
from attorney-client relationships. Hefer JANtinister of Law & Order v Kadir 1995 (1) SA 303 (A)

at 318D-J, held that the approach to the recogndica legal duty in a novel area is as followss e
judgments in the cases referred to earlier dematestconclusions as to the existence of a legalidut
cases for which there is no precedent entail palagisions and value judgments which “shape and, at
times, refashion the common law [and] must refibetwishes, often unspoken, and the perceptions,
often dimly discerned, of the peopledef M M Corbett in a lecture reportedb nom 'Aspects of the
Role of Policy in the Evolution of the Common Laa/(1987)SALJ 104 at 67). What is in effect
required is that, not merely the interests of thgiesinter se, but also the conflicting interests of the
community, be carefully weighed and that a baldsestruck in accordance with what the Court
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[39] The approach to the legal duty in our law thus edxavith the
approach inBolkiah. In essence the dictum of Stegmann J and the
requirements set out iBolkiah mean that a former client would need to
prove that:
1. Confidential information was imparted or receivedconfidence
as a result of the attorney-client relationship;
It is relevant to the matter at hand; and
3. The interests of the present client are adverseose of the former
client.
The duty is more limited than that recognised inefican or Australian
law. It also does not approach the question ofotngs in the manner of
Canadian law. There is no ongoing fiduciary relagiop or duty of loyalty
owed by the legal practitioner to the former clianthowever residual a
level. Any legal duty to the former client is limd to respecting
confidential information acquired during the courdethe attorney-client

relationship.

[40] With the legal position sketched, it is approprigdeturn to the
iIssues argued before me. The first issue for detisi characterised by the
applicants as thkacus standi point (the issue as to standing). The second is
whether, if this is decided in favour of the apahts, the matter should be
referred for the hearing of oral evidence to resdiactual disputes. The
respondents do not refer to the issue as to stgraknthelocus standi
point. They submit, in their heads of argument that‘applicants...do not
have standing to enforce such duties as [the regms] might owe to
Avstar, Rietspruit and Colt’. In argument, the m@sgpents raise three

related aspects on this issue. First, that the tmglprotect any confidential

conceives to be society's notions of what justemands. Corbett (op cit at 68); J C van der Walt
'Duty of care: Tendense in die Suid-Afrikaanse agdise regspraak’ 1993 (5BYRHR at 563-4.)’
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information disclosed during the time that the oegfents acted for the
three companies inheres in the companies themselmdsnot in the

applicants. Secondly, that no attorney-client axttever came into effect
between the applicants and the respondents anchéhfiduciary duty ever

arose to them. Thirdly, that the applicants doinany event make out a
case that any confidential information persondahtam was divulged to the
respondents whilst they represented the comparibs. issue as to
standing was raised in the respondents’ headsgyohant and prompted a
last-minute application to join Rietspruit and Cas applicants, and the
liquidators of Avstar, as respondents, in the aapilbn. In the face of

opposition from the respondents, however, the appts asked for leave
to withdraw that application, which leave was geanvithout opposition.

[41] Locus standi is established if a litigant has a direct interesthe
subject matter of the litigatiofi.In an interdict application, this translates
into a direct interest in the relief sought. Thelagants seek to prevent the
respondents from participating in their examinatiorthe s 417 enquiry.
The applicants clearly have a direct interest is talief. They do not seek
to interdict the continuation of the enquiry or thevolvement of the
respondents in examining other persons. They dosoggest that any
rights or interests of Avstar, Rietspruit, Colttbe applicants personally
will be adversely affected by the enquiry itselheTfirst issue is, therefore,
not properly framed by the applicants as one bgasmthelocus standi of
the applicants in this application. The applicasrly havdocus standi.
[42] More properly, the issue as to standing questiohgther the
applicants have established the first requirementthe grant of a final

interdict, viz. a clear right. The right on whichet applicants rely is not

“> Cabinet of the Transitional Government for the Territory of South West Africa v Eins 1988 (3) SA
369 (A) at 388B-I.
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clearly formulated by them. | shall revert to ttager. For present purposes
it suffices to say that they seek to rely upon tsgiwhich they say arose
from and during the attorney-client relationshigsthee respondents with
Avstar, Rietspruit and Colt. It was agreed thas thoint should be dealt

with initially. It was also agreed that it can betefmined on the papers.

[43] The factual matrix is largely common ground. laccepted that no
attorney-client contract was concluded betweenamnye applicants and
any of the respondents. The contracts were with av@panies. The
contracts also related to disputes in which the paomes, not the
applicants personally, were involved. None of thésputes in any way
bore on that between Billiton and Eurocoal. All caonications by Loader
and the first applicant were made to the respomisdent behalf of the
companies. There was no communication between dbend and third
applicants and any of the respondents at any tirhe. attorney-client
contracts in question are no longer in existendee dompanies are not

asserting any right to confidentiality.

[44] The first aspect to the issue as to standing iglveinghe applicants
have the right to protect information confidentialthe companies. The
short answer is that the applicants do not seelsaaly relief. They seek to
protect themselves. It is true to say that the iegpts seem to confuse
their own interests and rights with those of thenpanies. The application
Is largely concerned with confidential informatiaf the companies or
privileged communication supposedly made by theicef§ of the

companies on their behalf. Very little is said mfiormation personal to the
applicants. The applicants are clearly not entittedely on the protection
of information confidential to the companies in sti@n or privilege which

vests in the companies. As | have said, howevey, tlo not, in any event,
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make out a case that any such information was adied to the
respondents. Privileged communication is mentioagdn but nowhere

particularised.

[45] Having disposed of the first aspect, the secondtmm the issue as
to standing must be considered. The respondenthaago attorney-client
contract ever came into effect between the appkcand the respondents.
The applicants accept this. They submit, howevet the first applicant
was an ‘informal client’ of the respondents. Theyfine their submission
in this regard to the first applicant. They do say what they mean by that
In terms hitherto understood in South African lavhey do not say
whether they rely on a fiduciary duty and, if sowhat context this is said
to have arisen. It does not seem to me that theyclzam that a contract
came into effect between the applicants and theoretents. At best for
the applicants it must mean that, in the peculiacumstances of the

matter, a legal duty towards them arose under fsquprinciples.

[46] They rely on an article by Goubfdnfor authority for the
submission that the first applicant should be régadras an informal client.
He says that, where a company is the client, ‘[dmne instances...the
client’s officers will be considered as the cliefftGoubran refers to two
cases in support of this proposition. The firstMacquarie Bank Ltd v
Myer & others; Toycorp Ltd (Receivers & Managers Appointed) v Myer &
others.”® Here it was said that:

‘[IIf a company retains solicitors by means of mstions given by the then current
board, then that current board might, in certancwnstances, be able to claim that

although not the client, strictly speaking, it was'as good as” a position as the client

%8S Goubran: ‘Conflicts of Duty: The Perennial Lans/élTale — A Comparative Study of the Law in
England and Australia’ (2006) 30(1) Melbourne Unsiy Law Review 88.

*’ Goubran at p97.

811994] 1 VR 350.
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for relevant purposes. Counsel for the defendamts Wthink, correct, however, when
he submitted that every case must depend uponwitsparticular circumstances and
that it was not desirable to lay down in advancectstcriteria concerning the
circumstances when information from the non cliemght attract the status of

information from a client®

In the first place, this was not held to be theecars the facts iiMacquarie
and is thusobiter. Secondly, it is said that it ‘might’ in ‘certain
circumstances’ be the position. This is doubly sjpso/e language which,
at best, is clearly reliant on the facts of eackecahirdly, the situation
clearly arises from the English rules of equity ethimay well differ from

principles concerning Aquilian legal duties.

[47] The second case e a Firmof Solicitors.”® In this matter, all three
judges accepted, without it appearing to be coadewst that matter, that a
company should be regarded as ‘informal or quasitd® of a firm of
solicitors or ‘as good as their clients and...shdddreated accordingly®
The client of a firm of solicitors requested thisngpany to give
information to the firm. This was for an investigat which took place
over a period of three years at the instance ofctiemt. The client then
sued a particular individual who instructed a dad#fg department of the
firm of solicitors. The defence raised was closbyund up with the
matters being investigated and on which the solisithad been given
confidential information by the company in questwhich would be of

value to the defendant. In this regard, Staughtbedid the following:

‘[I]n the unusual circumstances of this case, thy @f the solicitors in relation to that

confidential information is the same as if it haskb provided by a client of the firm,

“9 Judgment of Jd Phillips J at p10 of the judgment.
0[1992] 1 QB 959 (CA).

*L per Parker LJ at 970E-F.

2 per Sir David Croom-Johnson at 976E-F.
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although those who provided it were not in facemis but rather in dispute with the

actual clients at the time. >

The investigation had attracted great public irgeaed much discussion in
legal circles and in the insurance profession. ida issue in the matter
was whether the firm could put in place a suffiti@hinese wall’ or
‘information barrier™ so as to prevent confidential information given to
the members of the firm who had consulted with ‘théormal clients’
reaching members of the firm dealing with the &tign from which the
solicitors were sought to be barred. The firm hadrdlO0 partners. The
court of appeal upheld the injunction with two jedgholding that there
was a possible, but real, risk that the informabarrier was not sufficient

and one holding that it was sufficient.

[48] Before considering the vexing question of the ldggis in our law
whereby the applicants might be recognised as nmdorclients, | must
find, on the facts, that the first applicant dessrnto be treated as an
informal client. As mentioned, he claims that mterests are co-extensive
with those of the various companies in questiondogs not say what he
means by this. He says that nothing was discus$echwvas personal or
confidential to him. | have dealt above with thegwa claims of
intermingling of the companies which boil down mgament to disclosure
of the financial statements in the Rietspruit amlt Gpplications. The
contact of the first applicant with the respondettiféers both in quality
and duration from the company e a Firm of Solicitors. In my view, this
comes nowhere near to the situation where the &ipgilicant can be
described as having been an ‘informal client’ @& good as’ a client as

was the case in that matter. Even assuming, withdegtding, that the

%% At 971G-H.
** The latter term was preferred by Staughton LJ7&9D.
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approach suggested by Goubran and applieReim Firm of Solicitors

should apply in our law, it can do so only if tleets warrant it. Since the
facts in the present case do not warrant it, whtetihenot and, if so, the
basis upon which this might become part of our teeed not detain me
further. The vexing question of the legal princgplenderlying any such

recognition can therefore stand over.

[49] The third aspect on the issue as to standing ishgheonfidential
information personal to the applicants was disdo$éave dealt with this
above. | have found that, on the papers, none éas bighlighted by the
first applicant. | have mentioned that the onlyomnfiation personal to the
second applicant disclosed is that he controlssBratt and that the first
applicant desired that he should be kept out ofagmelication in which
Rietspruit was involved at all costs. This is harcibnfidential information
requiring protection. That concerning his diredigpss available from the
Companies and Intellectual Property Commissionbéisteed under s 185
of the Companies Act 71 of 2008. Since the conegpressed by the first
applicant was limited to keeping him out of the tRpeuit application, this
has no relevance to the s 417 enquiry. Neitherhetd¢ can therefore
conceivably prejudice the second applicant if #spondents examine him
in the enquiry. No mention is made of any confic@ntnformation
disclosed about the third applicant. No case isefoee made out on the
papers that any confidential information persomaltite applicants was

disclosed to the respondents.

[50] This means that, applying the principles of our ksvit stands at
present, the issue as to standing must be decidethviour of the
respondents. Properly construed, it seems to nighbaight asserted by

the applicants in support of their claim to a findkrdict is a right not to
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be examined by the respondents in the s 417 endlithin the context of
this application on the present state of our laseppof that right would

require proof that:

1. The applicants had a previous attorney-client @mttwith the
respondents;
2. Confidential information of the applicants was imipd or

received in confidence as a result of that contract

That information remains confidential;

That information is relevant to the matter at haan

The interests of the present client of the respotsdare adverse to

those of the former clients.
None of the first four of these requirements is.nhetthe present case,
therefore, no legal duty on the part of the respotsl arose towards the
applicants or is present now. As a result, theiegpis have failed to show
on the confidential information approach that theve the clear right
which is required to found an interdict. In the @t of our law as it is at
present, the application must fail on the basishefissue as to standing

raised by the respondents.

[51] The applicants, however, submit that this is toarava an

approach. They say that the inherent jurisdictippreach of Australian
law should apply in this matter. | am invited tovd®p the common law
accordingly. The applicants submit that, because cowrts have long
accepted that they are the ultimatetos morum of the legal profession,
that development should take place along similaedito the inherent
jurisdiction approach in Australian law. The cousisould intervene in

situations beyond those which relate only to respgcconfidential

* These requirements apply the principles derivethivleter Systems, Bolkiah andMonsanto.
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information acquired during the course of an a#grolient or even an

informal attorney-client relationship.

[52] Our law recognises two general bases for develofiiagcommon
law. First, our courts have always possessed arenk power to develop
the common law® Secondly this has been made explicit in s 173hef t
Constitution which expressly empowers the courtddaso’’ It has been

held that the need to develop the common law nagke in two instances:

‘The first would be when a rule of the common lawriconsistent with a constitutional
provision. Repugnancy of this kind would compelaaiaptation of the common law to
resolve the inconsistency. The second possibiliigea even when a rule of the
common law is not inconsistent with a specific ¢ingonal provision but may fall
short of its spirit, purport and objects. Then, toenmon law must be adapted so that it
grows in harmony with the “objective normative walsystem” found in the

Constitution.®®

This can involve the indirect application of fundamal rights provisions
to private law’ In addition, the context of confidential informatio
provides a specific basis for development, as haady been mentioned.
In Meter Systems Stegmann J held that our law is in a state of
development as to ‘both the content of the conigcterm relating to

confidential information implied by law in a conttagiving rise to a

%5 |investment CC v Hammersley & another 2008 (3) SA 283 (SCA) para 25.

*" In Bogaards v The State [2012] ZACC 23 (CCT 120/11) 28 September 2012 garahe
Constitutional Court recently summarised the apgida be taken as follows: ‘Section 8(1) of the
Constitution provides that the Bill of Rights amgdlitoall law in South Africa, which includes the
common law. It binds all branches of the Stateluiiog the judiciary. There is no law or condudittis
exempt from being tested against the Constitutay. law that is inconsistent with a right in thdIif
Rights must be declared invalid. Hence, all conddithe judiciary, including the manner in whicketh
common law is interpreted by judges, must be harousnwith the Constitution. Section 173 of the
Constitution grants inherent power to the Constitdl Court, the Supreme Court of Appeal and the
High Courts “to develop the common law, taking iatount the interests of justice.” Taken together,
these provisions oblige the courts to develop timraraon law where it is inconsistent with the
Constitution’ (references omitted).

*8 Sy Thebus & another 2003 (6) SA 505 (CC) para 28.

**Du Plessis & othersv De Klerk & another 1996 (3) SA 850 (CC) para 60. That mattes decided
under the 1993 Constitution. The interpretatiortisadn the Constitution, 1996, is to similar effec
Section 39(2) provides: ‘When interpreting any #aion, and when developing the common law or
customary law, every court, tribunal or forum mpisimote the spirit, purport and objects of the Bill
Rights.’
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fiduciary relationship, and also the content of kbgal duty relating to
confidential information imposed on Aquilian priptes’® It is therefore
clear that there is no bar to this court develogimg common law in
appropriate circumstances. It must be decided wlnetlthese

circumstances are present in this matter.

[53] | do not understand the applicants to say thalaeas it presently
stands transgresses any aspect of the Bill of Righthe Constitution as a
whole. They do not say that it falls short of tipari§ purport and objects
of the Constitution. They accept that the procedurder s 417 has been
held to pass constitutional mustérThe applicants also do not say
whether, on the one hand, the development shouté t@ace by
developing the content of the contractual termirggisrom a fiduciary
relationship or the legal duty imposed on Aquiliamnnciples or, on the
other hand by way of the entirely novel basis & tourt interdicting the
respondents in its role as ultimatestos morum of the profession. | cannot
conceive that it could be done along contractuadifor the simple reason
that no contract has ever been concluded betweeiaghlicants and the
respondents. Even if the applicants were to be toelee ‘informal clients’
this does not give rise to a contract but may ped basis for a legal duty
in delict. The latter seems to me to be the besterdor any such
development rather than the inherent jurisdictippraach. Before further
debating the issue, however, it is as well to eat@lwhether the facts in

this matter warrant any development at all.

[54] Australian courts invoke the inherent jurisdictipproach in order

to serve ‘the interests of the protection of theegnty of the judicial

0 At 427A-B.
L Ferreirav Levin NO & others; Vryenhoek & othersv Powell NO & others 1996 (1) SA 984 (CC).
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process and the due administration of justice ucholy the appearance of
justice’ where other grounds of jurisdiction do moist®® The applicants
say that the participation of the respondents sm@ring the applicants is
calculated to infringe the applicants’ right to miiy,®® privacy®* just
administrative actiofi and freedom and security of their pers&hSince,
as | have indicated, they accept that the proceofusel1l7 enquiries passes
constitutional muster, they rely on the participatof the respondents in
this procedure. The only content given to thishisttas mentioned above,
they claim that the respondents were conflictednuiey simultaneously
represented Avstar, Rietspruit and Colt on theloared and Billiton on the
other. This is because, by the time they consullted first applicant,
Billiton and the respondents had formulated a efyatto liquidate
Eurocoal, hold an enquiry under s 417 and therdieyngt to establish the
personal liability of the first applicant under 244of the Act. Apart from
the issue of confidential information which | hadealt with above, the
submission boils down to the contention that thepoadents are armed
with knowledge of how best to cross-examine th& fapplicant. This was
dubbed the ‘getting to know you’ factor. It cleadpes not apply to the
other two applicants.

[55] The Australian test is whether a reasonably mingEdon would
consider the judicial process and due administmatd justice to be
threatened if the respondents examine the appdicainthe enquiry. For
this to be the case, it seems to me that the apdanust show that, if the
respondents do so, this will prejudice the appl€aiihe only basis of

which | am aware on which the Australian courts éeharnvoked this

62 Kallinicos footnote 18 para 76, second bullet point in thetation in para 30 above.
83 Section 10 of the Constitution.
54 Section 14 of the Constitution.
% Section 33 of the Constitution.
% Section 12 of the Constitution.
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jurisdiction relates to the possibility of confideh information being
misused where no fiduciary duty concerning thabrimiation exists. This
was the case i@leveland where the applicant did not know, and could not
establish, whether confidential information had rbeksclosed. Another
situation may be if it is known that confidentiaformation was disclosed
but the applicant is unable to establish what ithfarmation might be. The

facts in the present matter come nowhere closeterdasis.

[56] | was not referred to, nor have | come across, scadeere the
inherent jurisdiction approach has been appliedalse the legal
representatives have, by consulting witnesses septg companies who
are clients, been put in a position to assess likely performance in the
witness box. All that is said by the first applitam this regard is that the
second respondent gained his confidence and wasdla a position to
make an assessment of his strengths and weakressaesitness. | do not
consider even the test in Australian law to besfiatl. In other words, a
reasonably minded person in possession of alldleyant facts would not
consider the judicial process and due administnatid justice to be
threatened if the respondents examined the appdiedrthe s 417 enquiry.
In my view the Australian courts would not appl timherent jurisdiction
approach on the facts of this matter. It shouldbbene in mind that
Australian law accepts that this jurisdiction iscepmtional and should be

exercised with cautiof.

[57] The need to develop the common law by applying ittherent
jurisdiction approach in Australian law has, theref not been established
in the present matter. In my opinion the inter@dtpistice are adequately

served in this matter if the current state of @ Is applied. The facts do

67 Kallinicos, footnote 18, para 76, third bullet point in theotation in para 30 above.
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not warrant consideration of any such developmestnsider the common
law, as applied to the facts, to be in harmony \h# ‘objective normative
value system’ found in the Constituti®hln other words, even if the
inherent jurisdiction approach formed part of aw | the applicants do not
make out a case for its application in the preseatter. This case is
therefore not an appropriate one in which to carsakveloping our law
in the suggested manner. | do not, of course, dercthe possibility that
this may be appropriate in different circumstanoesit would be unwise

to express a positive view on the point.

[58] It was agreed that, if the issue as to standingneasletermined in

favour of the applicants, the other issues do nieeaThere was a dispute
as to how to proceed if the issue as to standirgydegermined in favour of
the applicants. The applicants submit that theeefactual disputes on the
other issues which require resolution by a refezetiocoral evidence. The

respondents disagree.

[59] In case | am wrong on the first issue it is appadprto deal briefly
with whether the question of disclosure of confiikdninformation
requires a reference to oral evidence due to fhctlisputes. The
established facts have been dealt with above aodnanary will suffice. In
the first place, the information disclosed was tbatthe companies. It
related to the three discreet disputes in whichctimapanies were involved
at the time. Although the first applicant was chgathallenged by the
respondents to mention the nature (as opposecktactimal content) of the
confidential information personal to him he claimas disclosed, he does
not do so. In fact, he disavows any such infornrmtieyond his shared

interests with the companies he represented. | Hagai with the question

% Thebus, footnote 58, para 28.
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of personal information concerning the second dmidl tapplicants. The
information given to the respondents concerningdRieit and Colt was
made public in the two applications. This leavesstav which is in
liquidation and does not claim privilege. In anyerl; as already indicated,
no case is made out for any such information habiegn disclosed. Only
genuine, material factual disputes should be refeto oral evidenc¥. |
am of the view that there are no genuine, matéaictual disputes which

render it necessary or desirable to refer the mitteoral evidence.

[60] In National Director of Public Prosecutions v Zuma,”® Harms DP
said that where a ‘version consists of bald or editworthy denials, raises
fictitious disputes of fact, is palpably implaugbfar-fetched or ... clearly
untenable that the court is justified in rejectingnerely on the papefs.
Stated positively, it has been said that a ‘realnune and bona fide
dispute of fact can exist only where the courtigs§ied that the party who
purports to raise the dispute has in his affidas@riously and
unambiguously addressed the fact said to be didp{ftehave dealt above
with the disputes raised by the first applicant.rkigkes a number of bold
assertions. When they are challenged, he retraeta aind often attempts
to make others. It is clear that many of the amsestare reckless,
sweeping and unfounded in fact. One such examies islaim not only to
have consulted in the Avstar matter, disclosingfidential information
about Avstar, but to have done so with the respotsdét cannot be said
that he addressed these facts seriously and unaausly. Any remaining
disputes raised by him can be characterised adycle#tenable and can be

%9 Room Hire Co (Pty) Ltd v Jeppe Street Mansions (Pty) Ltd 1949 (3) SA 1155 (T) at 1162, 1165.
92009 (2) SA 277 (SCA).

" Zuma para 26.

2 per Heher JA iWightman t/a JW Construction v Headfour (Pty) Ltd & another 2008 (3) SA 371
(SCA) para 13.
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rejected on the papers. Kalil v Decotex (Pty) Ltd & another”® the court

remarked as follows:

‘Thus, if on the affidavits the probabilities areealy balanced, the Court would be
more inclined to allow the hearing of oral evideticen if the balance were against the
applicant. And the more the scales are depressedsaghe applicant the less likely the
Court would be to exercise the discretion in higfa. Indeed, | think that only in rare

cases would the Court order the hearing of oradeawie where the preponderance of

probabilities on the affidavits favoured the respemt.”*
In Bocimar NV v Kotor Overseas Shipping Ltd,” the court held that these

observations irkalil apply to applications generally. It is my view tthiae
probabilities favour the respondents on the affidasnd no reference to

oral evidence is appropriate.

[61] The applicants have therefore failed to prove thearcright
required for an interdict. They have also not pbasy injury actually
committed or reasonably apprehended. Two of theetinequisites for the

grant of an interdict are therefore not present.

[62] In the result, the application is dismissed witlstepincluding the
costs consequent upon the employment of two counkele this was

done.

731988 (1) SA 943 (A).
" At 979H-I.
51994 (2) SA 563 (A) at 587F.
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