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GENERAL NOTICES—ALGEMENE KENNISGEWINGS—ISAZISO ZIKAWONKE-WONKE

No. 2 13 February 2015

KWAZULU-NATAL COMMISSIONS AMENDMENT BILL, 2014

Notice in terms of Rule 194 of the Standing Rules of the KwaZulu-Natal
Legislature

Notice is hereby given in terms of Rule 194 of the Standing Rules of the Provincial
Legislature that the KwaZulu-Natal Commissions Amendment Bill, 2014 as set out
hereunder, has been introduced into the aforesaid Legislature and will be considered
by the Premier and Royal Household Portfolio Committee. The public and other
interested groups are invited to submit representations on the said Bill, which
representations must be addressed to:

Attention: Ms NP Madide
The Secretary
KwaZulu-Natal Legislature
Private Bag X 9112
PIETERMARITZBURG
3200

Email: madiden@kznleg.gov.za

so as to reach her not later than15 days from the date of publication.

N NAIDOO
Secretary to the KwaZulu-Natal Legislature
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GENERAL EXPLANATORY NOTE:
[ 1 Words in bold type in square brackets indicate omissions from existing enactments
Words underlined with a solid line indicate insertions in existing enactments

BILL

To amend the KwaZulu-Natal Commissions Act, 1999, so as to effect textual
amendments; to insert new definitions and new provisions; and to provide for matters

connected therewith.

BE IT ENACTED by the Provincial Legislature of the Province of KwaZulu-Natal, as follows:-

Amendment of long title of Act 3 of 1999
1. The long title of the KwaZulu-Natal Commissions Act, 1999 (Act No. 3 of 1999),
hereinafter referred to as the principal Act, is hereby amended by the substitution for the
long title of the following long title:
“To [make provision] provide for the [functions] appointment of commissions of
enquiry [appointed by the Premier]; and to provide for matters incidental thereto.”.

Amendment of enacting provision of Act 3 of 1999
2. The principal Act is hereby amended by the substitution for the enacting provision of the
following enacting provision:

“BE IT ENACTED by the Provincial Legislature of the Province of KwaZulu-Natal,

as follows:- ”.

Amendment of section 1 of Act 3 of 1999
3. Section 1 of the principal Act is hereby amended —
(a) by the substitution for the definition of “Constitution” of the following definition:
“'Constitution" means the Constitution of the Republic of South Africa, 1996
[(Act 108 of 1996)];";
(b) by the insertion after the definition of “Constitution” of the following definition:
“"Gazette" means the official Provincial Gazette of the Province of KwaZulu-

Natal.”;
(c) by the insertion after the definition of “High Court” of the following definition:

“‘organ_of state" bears the meaning assigned to it in_section 239 of the
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Constitution;”; and

(d) by the insertion after the definition of “Province” of the following definition:

“"Provincial Legislature" means the Legislature of the Province of KwaZulu-

Natal.”.

Amendment of section 2 of Act 3 of 1999
4. Section 2 of the principal Act is hereby amended —
(a) by the substitution for the phrase preceding paragraph (a) of subsection (1) of the
following phrase:
‘(1) The Premier may, by proclamation in the [Provincial] Gazette, [of the
Province of KwaZulu-Natal] —;
(b) by the substitution for paragraph (a) of subsection (1) of the following paragraph:

“(a) appoint a commission after the organ of state to be responsible for the

commission has presented the Premier with the estimated financial

implications for such appointment;”;

(c) by the deletion of paragraph (c);
(d) by the deletion of subsection (2); and
(e) by the deletion of subsection (3).

Amendment of section 8 of Act 3 of 1999

5. The following section is hereby substituted for section 8 of the principal Act —
“Report of commission
8.(1)(a) A commission shall report in writing to the Premier in accordance with its
terms of reference, but not later than 12 months after its appointment [or such
further period as may be granted by Premier on the written request of the

commission]: Provided that the Premier may —

(i) if he or she deems it appropriate; or

(ii) based on a reasonable written request by the commission,

extend the term of the commission after the chairperson has presented the Premier

with the estimated financial implications for such extension.

(b) In the event of a commission not being unanimous in its finding, such fact must be
stated in the report contemplated in section 8(1)(a), and all divergent views and

reasons thereof must be incorporated into the commission’s report.

(2) Any person who, without the consent of the Premier or the commission, furnishes

This gazette is also available free online at www.gpwonline.co.za




13 February 2015 Extraordinary Provincial Gazette of KwaZulu-Natal

a copy of the report of a commission or any part thereof to any other person before
the release of the report of the commission to the public by the Premier as

contemplated in subsection (4)[expiration of a period of 21 days after it has been

submitted to the Premier], shall be guilty of an offence and liable on conviction to a
fine or to imprisonment for a period not exceeding six months, or to both such fine

and imprisonment.

(3)(a) The Premier shall, not later than 21 days after the report has been presented
to him or her, submit the report to the Provincial Legislature, through the Speaker,
who shall table such report and refer it to the relevant [standing] portfolio committee
for consideration.

(b) The relevant portfolio committee —

(i) may refer the report to another committee for comment; and

(ii) must, within 21 working days from the referral of the report to it in terms of

paragraph (a), decide whether to provide formal comment or input on the

report, in writing, to the Premier.

(c) If the relevant portfolio committee needs more time to make its decision in terms

of paragraph (b)(ii), the chairperson of the relevant portfolio committee, after

consultation with the Speaker, must inform the Premier of —

(i) the reasons why more time is needed; and

(ii) the date by which the relevant portfolio committee expects to finalise the

matter, which date may not be later than 14 working days after the date on

which the period prescribed in paragraph (b) expires.

(d) The relevant portfolio committee must make its decision and provide formal

comment or input in writing to the Premier on or before the date contemplated in

paragraph (b)(ii) or (c)(ii).

(e) If the relevant portfolio committee fails to take a decision and to provide formal

comment or input, in writing, to the Premier within the period contemplated in

paragraphs (b) or (c), the Premier must proceed as contemplated in subsection (4).

(4) The Premier must, within 21 working days from —

(a) the date of receipt of the written comment or input of the relevant portfolio

committee; or

(b) the expiration of the period contemplated in subsection (3)(b) or (c),

release the report of the commission to the public, together with an indication by the

Premier whether, and to what extent, the findings or recommendations of the

commission will be implemented, and the reasons therefore.
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(5) For the purposes of this section, “working days” means Mondays, Tuesdays,

Wednesdays, Thursdays and Fridays, excluding public holidays.”.

Amendment of section 11 of Act 3 of 1999
6. Section 11 of the principal Act is hereby amended —
(a) by the deletion of subsection (1); and
(b) by the substitution for subsection (2) of the following subsection:
“(2) All expenses related to the commission shall be paid from monies

appropriated by the Provincial Legislature for that purpose: Provided that the
Premier, before appointing any commission, may require that the[person,
local authority or other body] organ of state requesting such a commission
shall undertake to pay the whole or such portion of the costs thereof as the

Premier may determine.”.

Insertion of sections 11A, 11B and 11C in Act 3 of 1999
7. The following sections are hereby inserted after section 11 of the principal Act:

“Procurement for commission

11A. All procurement for the commission including, but not limited to, any form of

legal assistance to the commission which has financial implications, must be done —

(a) by the organ of state responsible for the commission; and

(b) through a system of procurement applicable to that organ of state,

after consultation with the commission.

Requlations
11B. The Premier may, by notice in the Gazette, make regulations regarding —

(a) any matter that may or must be prescribed in terms of this Act; or

(b) any administrative or procedural matter necessary to give effect to the

provisions of this Act including, but not limited to, the procedure to be followed

at the investigation and for the preservation of confidentiality.

Applicability of Act to certain investigations in terms of Local Government:

Municipal Systems Act, 2000, by Members of Executive Council

g
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11C.(1) Only sections 3, 4, 5. 6 and 7 of this Act are applicable to any investigation
by —

(a) a Member of the Executive Council in terms of section 106 of the Local
Government: Municipal Systems Act, 2000 (Act No. 32 of 2000); or

(b) the Member of the Executive Council responsible for local government in

terms of item 14(4) of Schedule 1 to the Local Government: Municipal
Systems Act, 2000.

(2) In respect of an investigation contemplated in subsection (1)(a) and (b), any

reference in sections 3, 4, 5, 6 and 7 of this Act to —

(a) the chairperson of the commission, is regarded as a reference to the

person or entity appointed by the relevant Member of the Executive Council to

perform the investigation; and

(b) the secretary of the commission, is regarded as a reference to the sheriff
of the High Court.”.

Short title
8. This Act is called the KwaZulu-Natal Commissions Amendment Act, 2014.
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MEMORANDUM
ON THE OBJECTS
OF THE
KWAZULU-NATAL COMMISSIONS AMENDMENT BILL, 2014

1. BACKGROUND

As part of the Rationalisation of Laws Project, the KwaZulu-Natal Commissions Act, 1999
(Act No. 3 of 1999) (“KwaZulu-Natal Commissions Act’), was identified as one of the
Provincial laws which needed to be rationalised to bring it in line with other national and
provincial legislation. The KwaZulu-Natal Commissions Act is informed by section 127(1)(e)
of the Constitution, 1996, in terms of which the Premier has the power to appoint

commissions of enquiry.

Apart from the proposed technical textual amendments to the current Act, the following

implementation problems necessitated certain amendments to the Act:

(a) Commission of Enquiry into Alleged Police Inefficiency and Ineffectiveness
in KwaZulu-Natal

The Commission was appointed by the Premier in 2005 to investigate allegations of
police ineffectiveness and inefficiency in the Province. The Department of
Community Safety and Liaison, who has been administering this Commission,
identified several problems and legal inconsistencies in the implementation of the

KwaZulu-Natal Commissions Act.

Firstly, it is not peremptory to consider the financial implications before appointing a
commission, which may lead to a lack of funds for the operations of the commission.
The same consideration as above applies to the extension of the term of a

commission.

Regulations have to be promulgated every time a commission is appointed, which

may lead to different procedural powers being exercised by different commissions.

The KwaZulu-Natal Commissions Act furthermore provides that the Premier must
determine the remuneration of the members of the commission, whereas the
remuneration of members of commissions are regulated by the Treasury
Regulations, which confers the general power to determine scales of remuneration
for commissioners on the National Treasury and the specific power to deviate from

the Treasury determination on the Accounting Officer and Executing Authority.
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Another problem is the fact that the KwaZulu-Natal Commissions Act is silent on the
appointment of assistants to the commission from the private sector, whereas some
regulations issued have provided for the chairperson of a commission to designate
knowledgeable persons to assist the commission. However, the commission does
not have a budget or accounting officer separate from the department responsible for
its administration. The latter in turn is subject to the supply chain management
provisions of the Treasury Regulations. Clearly, if the chairperson can appoint
whomever he or she wants as assistants to the commission and the department
would have to pay such assistants without the procurement procedures having been

adhered to, a public finance management compliance issue may arise.

(b) Investigations Instituted by the Member of the Executive Council
Responsible for Local Government in terms of section 106 of the Local
Government: Municipal Systems Act, 2000 (Act No. 32 of 2000)(“Municipal
Systems Act”)
Section 106 of the Municipal Systems Act provides as follows:
“106. Non-performance and maladministration
(1) If an MEC has reason to believe that a municipality in the province cannot or
does not fulfil a statutory obligation binding on that municipality or that
maladministration, fraud, corruption or any other serious malpractice has
occurred or is occurring in a municipality in the province, the MEC must —
(a) by written notice to the municipality, request the municipal council or
municipal manager to provide the MEC with information required in the
notice; or
(b) if the MEC considers it necessary, designate a person or persons to

investigate the matter.

(2) In the absence of applicable provincial legislation, the provisions of sections
2, 3, 4, 5 and 6 of the Commissions Act, 1947 (Act No. 8 of 1947), and the
regulations made in terms of that Act apply, with the necessary changes as the

context may require, to an investigation in terms of subsection (1)(b).” (my

emphasis)

When considering the abovementioned legislation, it is and has always been the
opinion of departmental officials that the provisions of the KwaZulu-Natal
Commissions Act, read with the necessary changes as the context may require,
apply to the process to be followed by investigators appointed by the Member of the

Executive Council responsible for local government in terms of section 106(1)(b) of
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the Municipal Systems Act, and that there is no requirement that a formal
Commission of Inquiry must be appointed by the Premier, as contemplated in section

2 of the KwaZulu-Natal Commissions Act.

(c) Umlambo Trading 29 CC v Manase & Associates and 2 Others
Manase & Associates were appointed in terms of section 106(1)(b) of the Municipal
Systems Act to conduct a forensic investigation of irregularities in the iLembe District

Municipality.

As the investigation conducted by Manase & Associates unearthed irregularities that
required them to obtain evidence from a third party, a subpoena was served on a
member of Umlambo Trading 29 CC, in terms of section 106(2) of the Municipal
Systems Act, read with section 4(1)(a) of the KwaZulu-Natal Commissions Act.

Mr Justice Nicholson in the matter Umlambo Trading 29 CC v Manase & Associates
and 2 Others, held that a Formal Commission appointed by the Premier, and
promulgated in the Provincial Gazette is a prerequisite to the issuing of a subpoena,
and that the subpoena must be issued by a duly appointed Secretary of the
Commission, and therefore found that the subpoena issued by Manase & Associates

was fatally flawed and invalid.

The Bill, therefore, seeks to make it clear that the institution of an investigation as
contemplated in section 106 of the Municipal Systems Act does not require that a
formal Commission of Inquiry must be appointed by the Premier, as contemplated in

section 2 of the KwaZulu-Natal Commissions Act.

2. CLAUSE BY CLAUSE EXPLANATION
In summary, the Bill provides as follows —
Clause 1:
Clause 1 seeks to amend the long title of the principal Act by removing the substantive

parts to the long title.

Clause 2:
Clause 2 seeks to amend the enacting provision of the principal Act.
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Clause 3:
Clause 3 seeks to effect technical textual amendments to section 1 of the principal Act

in order to make the Act consistent with other national and provincial legislation.

Clause 4:

Clause 4 seeks to make it a requirement that the commission must be costed before it
is appointed and by implication, the Premier is expected to take the financial
implications into account when appointing a commission. The clause also seeks to
delete the paragraph and subsection giving the Premier the power to make
regulations, however, the power to make regulations by the Premier is provided for
later on in the Bill as a stand alone clause. The effect of this amendment is to provide

for general regulations rather than specific regulations for each commission appointed.

Clause 5:

Clause 5 gives the Premier power to extend the term of the commission: Provided the
chairperson has presented the Premier with the estimated financial implications for
such extension. The Premier, by implication, is expected to take the costs of extension
into account before extending the term of the commission. Clause 5 further removes
the period of 21 days within which a report of a commission may not be disclosed
without the approval of the Premier. Clause 5 also proposes certain amendments
pursuant to the report being referred to the relevant portfolio committee of the
Provincial Legislature. The proposed amendments provide that the relevant portfolio
committee may refer the report to another committee and that the portfolio committee
must, within 21 working days, decide to provide comment or input to the Premier. This
period may be extended by no more than 14 days provided certain requirements are
met. Where the portfolio committee provides comment or input or fails to make a
decision within the specified time the Premier must, within 21 working days, release
the report to the public and advise whether the findings or recommendations are to be
implemented and to what extent, or not implemented at all, and provide reasons for the

decision.

The proposed amendments are considered necessary as there is currently confusion
as to whether the portfolio committee must respond to the Premier after it has
considered the report, and whether the Premier must await that comment before
publishing the report or the outcome of the commission. The strict time limits are there
to avoid unnecessary delays which, in the past, have hindered the finalisation of a

commission, giving rise to public frustration, perceptions that government is “hiding
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something” and a spate of requests in terms of the Promotion of Access to Information
Act, 2000 (PAIA), for the report of the commission. The proposed amendments
promote the constitutional principles of openness, transparency and access to

information.

Clause 6:
This clause seeks to delete a subsection which has become obsolete and also seeks

to make subsection (2) more current and clearer.

Clause 7:
This clause proposes the insertions of certain new provisions in the principal Act.

The proposed new clause 11A seeks to ensure compliance with the Public Finance
Management Act, 1999 (Act No. 1 of 1999), on matters relating to supply chain

management and accountability.

The proposed new clause 11B gives the Premier power to make regulations on any
administrative or procedural matter necessary to effectively implement the principal
Act.

The proposed new clause 11C seeks to resolve the problem brought about by the
Umlambo judgement (discussed above) in that it limits the sections of the Act
applicable to investigations in terms of section 106 of the of the Local Government:
Municipal Systems Act, 2000 (Act No. 32 of 2000). As a result, in the event of such
investigations, there will not be a need for a formal Commission of Inquiry to be set up.

Clause 8:
Clause 8 provides for the short title.

3. ORGANISATIONAL AND PERSONNEL IMPLICATIONS FOR PROVINCIAL
GOVERNMENT

None

4. FINANCIAL IMPLICATIONS FOR PROVINCIAL GOVERNMENT

None.
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5. DEPARTMENTS/ BODIES/ PERSONS CONSULTED

The Bill has been drafted in consultation with —
5.1 the Office of the Premier, KwaZulu-Natal;
5.2 the KwaZulu-Natal Department of Community Safety and Liaison;
5.3 KwaZulu-Natal Department of Co-operative Governance and Traditional Affairs;
5.4 all heads of Legal Services components attached to departments in KwaZulu-
Natal; and
5.5 the KwaZulu-Natal Public Sector Lawyers’ Forum (KZN PSLF).

6. CONTACT PERSON

Name: Mr Mark Serfontein

Position: State Law Advisor, Office of the Premier, KwaZulu-Natal
Telephone: (033) 341 3388

Fax: (033) 394 4153

Cellular: 082 977 6915

E-mail: mark.serfontein@kznpremier.gov.za.
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No. 2 13 Februarie 2015

KWAZULU-NATAL WYSIGINGSWETSONTWERP OP KOMMISSIES, 2014

Kennisgewing ooreenkomstig Reél 194 van die Staande Reéls van die KwaZulu-
Natal Wetgewer

Kennsigewing geskied hiermee ooreenkomstig Reél 194 van die Staande Reéls van
die

KwaZulu-Natal Wetgewer dat die KwaZulu-Natal Wysigingswetsontwerp op
Kommissies, 2014 soos hieronder uiteengesit, by die voorgemelde Wetgewer
ingedien is en deur die Portfoliokomitee oor Premier en Koninklike Huishouding
Plaaslike oorweeg sal word. Die publiek en ander belanghebbende groepe word
uitgenooi om vertoé oor die vermelde wetsontwerp in te dien, welke vertoé gerig moet

word aan:

Aandag: Me. NP Madide
Die Sekretaris
KwaZulu-Natal Legislature
Privaatsak X 9112
PIETERMARITZBURG
3200
Email: madiden@kznleg.gov.za

Vertoé moet haar nie later as 15 dae vanaf die datum van hierdie publikasie bereik
nie.

N NAIDOO
Sekretaris van die KwaZulu-Natal Wetgewer
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KWAZULU-NATAL
WYSIGINGSWETSONTWERP OP KOMMISSIES, 2014
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ALGEMEEN VERDUIDELIKENDE NOTAS
[ 1 Woorde wat in vetdruk en vierkantige hakies is, dui weglatings van bestaande wetsbepalinge aan
Woorde onderstreep deur 'n soliede lyn, dui byvoegings tot bestaande wetsbepalinge aan

WETSONTWERP

Om die KwaZulu-Natal Wet op Kommissies, 1999, te wysig om sodoende tekstuele
wysigings te bewerkstellig; om nuwe omskrywings en nuwe bepalinge in te voeg; en

om voorsiening te maak vir aangeleenthede wat daarmee verband hou.

DAAR WORD soos volg deur die Provinsiale Wetgewer van die Provinsie van KwaZulu-

Natal bepaal:-

Wysiging van die lang titel van Wet 3 van 1999
1. Die lang titel van die KwaZulu-Natal Wet op Kommissies, 1999 (Wet No. 3 van 1999),
hierna verwys na as die Hoofwet, word hiermee gewysig deur die vervanging van die lang
titel deur die volgende lang titel:
“Om [voorsiening te maak] te voorsien vir die [funksies] aanstelling van
kommissies van ondersoek [wat deur die Premier aangestel word]; en om vir

aangeleenthede bykomstig daartoe voorsiening te maak.”.

Wysiging van verordeningsbepaling van Wet 3 van 1999
2. Die Hoofwet word hiermee gewysig deur die vervanging van die verordeningsbepaling
deur die volgende verordeningsbepaling:

“DAAR WORD soos volg deur die Provinsiale Wetgewer van die Provinsie van

KwaZulu-Natal bepaal:-".

Wysiging van artikel 1 van Wet 3 van 1999
3. Artikel 1 van die Hoofwet word hiermee gewysig —
(a) deur die vervanging van die omskrywing van “Grondwet” deur die volgende
omskrywing:
“"Grondwet" beteken die Grondwet van die Republiek van Suid-Afrika, 1996
[(Wet 108 van 1996)];";
(b) deur die invoeging na die omskrywing van “Grondwet” van die volgende
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omskrywing:
“"Koerant" beteken die amptelike Provinsiale Koerant van die Provinsie van

KwaZulu-Natal:”;

(c) deur die invoeging na die omskrywing van “Hooggeregshof’ van die volgende
omskrywing:
“"staatsorgaan” dra die betekenis wat daaraan toegeken is in artikel 239 van

die Grondwet;”; en

(d) deur die invoeging na die omskrywing van “Provinsie’ van die volgende
omskrywing:
“'Provinsiale Wetgewer" beteken die VWetgewer van die Provinsie van

KwaZulu-Natal.”.

Wysiging van artikel 2 van Wet 3 van 1999
4. Artikel 2 van die Hoofwet word hiermee gewysig —
(a) deur die vervanging van die frase wat paragraaf (a) van subartikel (1) voorafgaan
deur die volgende frase:
“(1) Die Premier kan, by proklamasie in die [Provinsiale] Koerant, [van die
Provinsie van KwaZulu-Natal] -”;
(b) deur die vervanging van paragraaf (a) van subartikel (1) deur die volgende
paragraaf:
‘(@) 'n kommissie aanstel nadat die staatsorgaan, wat verantwoordelik sal

wees vir die kommissie, die geraamde finansiéle implikasies vir sodanige

aanstelling aan die Premier voorgelé het;”;

(c) deur paragraaf (c) te skrap;
(d) deur subartikel (2) te skrap; en
(e) deur subartikel (3) te skrap.

Wysiging van artikel 8 van Wet 3 van 1999

5. Die volgende artikel vervang hiermee artikel 8 van die Hoofwet —
“Verslag van kommissie
8.(1)(a) n Kommissie moet skriftelik aan die Premier verslag doen ooreenkomstig sy
opdrag, maar nie later nie as 12 maande na die aanstelling daarvan [of sodanige
verdere tydperk wat die Premier op skriftelike versoek van die kommissie

toestaan]: Met dien verstande dat die Premier —

(i) indien hy of sy dit toepaslik ag; of
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(ii) gebaseer op 'n redelike skriftelike versoek deur die kommissie,

die termyn van die kommissie kan verleng nadat die voorsitter die geraamde

finansiéle implikasie vir sodanige verlenging aan die Premier voorgelé het.

(b) Indien die kommissie nie eenparig met sy bevindinge is nie, moet sodanige feit
vemeld word in die verslag bedoel in artikel 8(1)(a), en alle uiteenlopende sienings

en die redes daarvoor moet ingelyf word by die kommissie se verslag.

(2) Enige persoon wat sonder die toestemming van die Premier of die kommissie 'n
afskrif van die verslag van 'n kommissie of 'n deel daarvan aan enige ander persoon

verskaf voordat die Premier die verslag van die kommissie aan die publiek

bekendmaak soos bedoel in subartikel (4)[voor die verstryking van 'n tydperk van

21 dae nadat dit aan die Premier voorgelé is], is aan 'n misdryf skuldig en by
veroordeling strafbaar met 'n boete of met gevangenisstraf vir 'n tydperk van

hoogstens ses maande; of met sowel sodanige boete as sodanige gevangenisstraf.

(3)(a) Die Premier moet nie later nie as 21 dae nadat die verslag aan hom of haar
voorgelé is, die verslag deur die Speaker by die Provinsiale Wetgewer indien, wat

sodanige verslag ter tafel moet I& en na die betrokke[vaste] portefeuliekomitee vir

oorweging moet verwys.
(b) Die betrokke portefeulickomitee —

(i) kan die verslag na 'n ander komitee verwys vir kommentaar; en

(ii)_moet, binne 21 werksdae vanaf die verwysing van die verslag na die

portefeuljekomitee, ingevolge paragraaf (a), besluit hetsy hy formele

kommentaar op, of insette in, die verslag wil lewer wat skriftelik aan die

Premier voorgelé word.

(c) Indien die betrokke portefeuliekomitee meer tyd nodig het om sy besluit te neem

ingevolge paragraaf (b)(ii), moet die voorsitter van die betrokke portefeuliekomitee,

na oorlegpleging met die Speaker, die Premier in kennis stel van —

(i) die redes waarom meer tyd benodig word; en

(ii) die sperdatum waarop die betrokke portefeulickomitee verwag om die

aangeleentheid te finaliseer, welke datum nie later nie as 14 werksdae na die

datum waarop die tydperk, beskryf in paragraaf (b), verval het.

(d) Die betrokke portefeuliekomitee moet sy besluit neem en formele kommentaar of

insette skriftelik aan die Premier lewer voor of op die datum bedoel in paragraaf (b)(ii)
of (c)(ii).

(e) Indien die betrokke portefeuliekomitee versuim om ’'n besluit te neem en om

formele kommentaar of insette, skriftelik, aan die Premier voor te |é binne die tydperk
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bedoel in paragrawe (b) of (c), moet die Premier voortgaan soos bedoel in subartikel

(4).

(4) Die Premier moet, binne 21 werksdae vanaf —

(a) die datum van ontvangs van die skriftelike kommentaar of insette deur die

betrokke portefeuliekomitee; of

(b) die vervaldatum van die tydperk bedoel in subartikel (3)(b) of (c),

die verslag van die kommissie aan die publiek bekendmaak, tesame met 'n

aanduiding deur die Premier hetsy. en in watter mate, die bevindinge of aanbevelings

van die kommissie geimplementeer sal word, sowel as die redes daarvoor.

(5) Vir die doeleindes van hierdie artikel beteken “werksdae’ Maandae, Dinsdae,

Woensdae, Donderdae en Vrydae, uitgesluit openbare vakansiedae.”.

Wysiging van artikel 11 van Wet 3 van 1999
6. Artikel 11 van die Hoofwet word hiermee gewysig —
(a) deur die skrapping van subartikel (1); en
(b) deur die vervanging van subartikel (2) deur die volgende subartikel:
“(2) Alle uitgawes met betrekking tot die kommissie moet betaal word uit

gelde wat deur die Provinsiale Wetgewer vir daardie doel bewillig word: Met
dien verstande dat die Premier, voordat enige kommissie aangestel word, kan
vereis dat die[persoon, plaaslike owerheid of ander liggaam] staatsorgaan
wat sodanige kommissie versoek, moet onderneem om al die koste of

sodanige deel daarvan wat die Premier bepaal, moet betaal.”.

Invoeging van artikels 11A, 11B en 11C in Wet 3 van 1999
7. Die volgende artikels word hiermee ingevoeg na artikel 11 van die Hoofwet:

‘Verkryging vir kommissie

11A. Alle verkryging vir die kommissie insluitend, maar nie beperk nie tot, enige

vorm van regsbystand aan die kommissie wat finansiéle implikasies het, moet

gedoen word —
(a) deur die staatsorgaan verantwoordelik vir die kommissie; en

(b) deur 'n verkrygingstelsel van toepassing op daardie staatsorgaan,

na oorlegpleging met die kommissie.
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Requlasies
11B. Die Premier kan, deur kennisgewing in die Koerant, regulasies maak

betreffende —
(a) enige aangeleentheid wat voorgeskryf kan of moet word ingevolge hierdie

Wet; of

(b) enige administratiewe of prosedurele aangeleentheid nodig om uitwerking

te gee aan die bepalings van hierdie Wet ingesluit, maar nie beperk nie tot,

die prosedure wat gevolg moet word by die ondersoek en vir die handhawing

van vertroulikheid.

Toepaslikheid van Wet op sekere ondersoeke ingevolge die Wet op Plaaslike

Regering: Munisipale Stelsels, 2000, deur Lede van die Uitvoerende Raad

11C.(1) Slegs artikels 3, 4, 5, 6, en 7 van hierdie Wet is van toepassing op enige

ondersoek deur —

(a) 'n Lid van die Uitvoerende Raad ingevolge artikel 106 van die Wet op
Plaaslike Regering: Munisipale Stelsels, 2000 (Wet No. 32 van 2000); of
(b) die Lid van die Uitvoerende Raad verantwoordelik vir plaaslike regering

ingevolge item 14(4) van Bylae 1 tot die Wet op Plaaslike Regering:
Munisipale Stelsels, 2000.

(2) Ten opsigte van 'n ondersoek soos bedoel in subartikel (1)(a) en (b) word

enige verwysing in artikels 3, 4, 5, 6 en 7 van hierdie Wet na —

(a) die voorsitter van die kommissie, beskou as 'n verwysing na die

persoon of entiteit wat deur die betrokke Lid van die Uitvoerende Raad
aangestel word om die ondersoek uit te voer; en

(b) die sekretaris van die kommissie, beskou as 'n verwysing na die balju

van die Hoérhof.”.

Kort titel
8. Hierdie Wet word die KwaZulu-Natal Wysigingswet op Kommissies, 2014, genoem.
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MEMORANDUM
OOR DIE
OOGMERKE VAN DIE KWAZULU-NATAL WYSIGINGSWETSONWERP OP
KOMMISSIES, 2014

1. AGTERGROND

As deel van die Rasionalisasie van die Wette-projek, is die KwaZulu-Natal Wet op
Kommissies, 1999 (Wet No. 3 van 1999) (“KwaZulu-Natal Wet op Kommissies”),
geidentifiseer as een van die Provinsiale wette wat gerasionaliseer moet word ten einde dit
in lyn te bring met ander nasionale en provinsiale wetgewing. Die Kwazulu-Natal Wet op
Kommissies word ingelig deur artikel 127(1)(e) van die Grondwet, 1996, ingevolge waarvan

die Premier oor die bevoegdheid beskik om kommissies van ondersoek aan te stel.

Behoudens die voorgestelde tegniese tekstuele wysigings aan die huidige Wet, het die

volgende implementeringsprobleme die wysiging van die Wet genoodsaak:

(a) Kommissie van Ondersoek na beweerde Polisie-ondoeltreffendheid en -
onbekwaambheid in KwaZulu-Natal

Die Kommissie is in 2005 deur die Premier aangestel om bewerings van polisie-
ondoeltreffendheid en -onbekwaamheid in die Provinsie te ondersoek. Die
Departement van Gemeenskapsveiligheid en Skakeling, wat die Kommissie
administreer, het verskeie probleme en regsteenstrydighede met die implementering

van die KwaZulu-Natal Wet op Kommissies geidentifiseer.

Eerstens is dit nie onafwendbaar dat die finansiéle implikasies oorweeg moet word
voordat 'n kommissie aangestel word nie, wat kan lei tot 'n gebrek aan fondse vir die
werksaamhede van die kommissie. Dieselfde oorweging as die voormelde is van

toepassing op die verlenging van die termyn van 'n kommissie.
Regulasies moet elke keer gepromulgeer word by die aanstelling van 'n kommissie,
wat kan lei tot verskillende prosedurele magte wat deur verskillende kommissies

uitgeoefen word.

Die KwaZulu-Natal Wet op Kommissies maak verder voorsiening dat die Premier die
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besoldiging van die lede van die kommissie moet bepaal, terwyl die besoldiging van
die lede van die kommissie gereguleer word deur die Regulasies van die Tesourie,
wat die algemene bevoegdheid om besoldigingskale te bepaal vir besoldiging van
kommissarisse aan die Nasionale Tesourie verleen, asook die bepaalde
bevoegdheid om af te wyk van die Tesourie-bepaling aan die Rekenkundige

Beampte en Uitvoerende Gesag verleen.

Nog ’'n probleem is die feit dat die KwaZulu-Natal Wet op Kommissies swyg oor die
aanstelling van assistente tot die kommissie uit die privaatsektor, terwyl sommige
uitgevaardigde regulasies voorsiening maak vir die voorsitter van 'n kommissie om
kundige persone aan te wys ten einde die kommissie by te staan. Nietemin het die
kommissie nie 'n begroting of rekenkundige beampte afsonderlik van die departement
wat verantwoordelik is vir sy administrasie nie. Laasgenoemde, op sy beurt, is
onderhewig aan die Tesourieregulasies se voorsieningskettingbestuursbepalings. Dit
is duidelik dat, indien die voorsitter enigeen, na sy of haar wil, kan aanstel as
assistente vir die kommissie, en die departement dan sodanige assistente moet
betaal sonder dat verkrygingsprosedures nagekom is, 'n openbare finansiéle

nakomingskwessie mag ontstaan.

(b) Ondersoeke ingestel deur die Lid van die Uitvoerende Raad
Verantwoordelik vir Plaaslike Regering ingevolge artikel 106 van die Wet op
Plaaslike Regering: Munisipale Stelsels, 2000 (Wet No. 32 van 2000) (“Wet op
Munisipale Stelsels”)
Artikel 106 van die Wet op Munisipale Stelsels maak voorsiening soos volg:
“106. Nie-nakoming en wanadministrasie
(1) Indien 'n LUR rede het om te glo dat n munisipaliteit in die provinsie
nie kan nie of 'n statutére verpligting bindend tot daardie munisipaliteit nie
vervul nie, of dat wanadministrasie, bedrog, korrupsie of enige ander
ernstige wanpraktyk plaasgevind het, of besig is om plaas te vind, in n
munisipaliteit in die provinsie, moet die LUR —
(a) deur 'n skriftelike kennisgewing aan die munisipaliteit die
munisipale raad of munisipale bestuurder versoek om die LUR te
voorsien van inligting wat benodig word in die kennisgewing, of
(b) indien die LUR dit as noodsaaklik beskou, 'n persoon of persone
aanwys om die aangeleentheid te ondersoek.
(2) In die afwesigheid van toepaslike provinsiale wetgewing, is die

bepalings van artikels 3, 4, 5 en 6 van die Wet op Kommissies, 1947
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(Wet No. 8 van 1947), en die regulasies uitgevaardig ingevolge daardie

Wet van toepassing, met die nodige veranderinge soos die samehang

mag vereis, vir-n ondersoek ingevolge subartikel (1)(b).” (eie beklemtoning)

Wanneer die bogenoemde wetgewing oorweeg word, is en was dit altyd die opinie
van departementele beamptes dat die bepalings van die KwaZulu-Natal Wet op
Kommissies, gelees met die nodige veranderings soos die samehang mag vereis,
van toepassing is op die proses wat gevolg moet word deur ondersoekers aangestel
deur die Lid van die Uitvoerende Raad verantwoordelik vir plaaslike regering
ingevolge artikel 106(1)(b) van die Wet op Plaaslike Regering: Munisipale Stelsels en
dat daar geen vereiste is dat 'n formele kommissie van ondersoek aangestel moet
word deur die Premier nie, soos bedoel in artikel 2 van die KwaZulu-Natal Wet op

Kommissies.

(c) Umiambo Trading 29 BK v Manase & Vennote en 2 Ander
Manase & Vennote was aangestel ingevolge artikel 106(1)(b) van die Wet op
Plaaslike Regering: Munisipale Stelsels om 'n forensiese ondersoek na

onreélmatighede in die iLembe Distriksmunisipaliteit uit te voer.

Omdat die ondersoek uitgevoer deur Manase & Vennote onreélmatighede oopgeviek
het, wat hulle genoodsaak het om bewyse vanaf n derde party te bekom, was 'n
dagvaarding op 'n lid van die Umlambo Trading 29 BK beteken, ingevolge artikel
106(2) van die Wet op Plaaslike Regering: Munisipale Stelsels, saamgelees met

artikel 4(1)(a) van die KwaZulu-Natal Wet op Kommissies.

Regter Nicholson het, in die saak Umlambo Trading 29 BK v Manase & Vennote en 2
Ander, aangevoer dat 'n formele kommissie, aangestel deur die Premier, en
gepromulgeer in die Provinsiale Koerant, 'n voorvereiste is vir die uitreiking van 'n
dagvaarding, en dat die dagvaarding uitgereik moet word deur n behoorlik
aangestelde sekretaris van die kommissie, en het aldus gevind dat die dagvaarding
beteken deur Manase & Vennote onherstelbaar gebrekkig en ongeldig was.

Aldus beoog die Wetsontwerp om dit duidelik te stel dat die instelling van n
ondersoek soos bedoel in artikel 106 van die Wet op Plaaslike Regering: Munisipale
Stelsels nie vereis dat 'n formele kommissie van ondersoek aangestel moet word
deur die Premier nie, soos bedoel in artikel 2 van die KwaZulu-Natal Wet op

Kommissies.
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2. KLOUSULE VIR KLOUSULE VERDUIDELIKING
In kort bepaal die Wetsontwerp soos volg —
Klousule 1:
Klousule 1 beoog om die lang titel van die Hoofwet te wysig deur die substantiewe

dele van die lang titel te skrap.

Klousule 2:
Klousule 2 beoog om die verordeningsbepaling in die Hoofwet te wysig.

Klousule 3:
Klousule 3 beoog om die tegniese tekstuele wysigings in artikel 1 van die Hoofwet
aan te bring ten einde die Wet in ooreenstemming met ander nasionale en

provinsiale wetgewing te bring.

Klousule 4:

Klousule 4 beoog om dit 'n vereiste te maak dat koste aangaande die kommissie voor
aanstelling bereken moet word en, by implikasie, dat van die Premier verwag word
om die finansiéle implikasies in aanmerking te neem wanneer 'n kommissie aangestel
word. Hierdie klousule beoog ook om die paragraaf en subartikel, wat aan die
Premier die bevoegdheid verleen om regulasies te maak, te skrap, alhoewel daar
later in die Wetsontwerp voorsiening gemaak word vir die Premier se bevoegdheid
om regulasies te maak as 'n alleenstaande klousule. Die uitwerking van hierdie
wysiging is om voorsiening te maak vir algemene regulasies eerder as spesifieke

regulasies vir elke kommissie wat aangestel word.

Klousule 5:

Klousule 5 verleen aan die Premier die bevoegdheid om die termyn van die
kommissie te verleng: Met dien verstande dat die voorsitter die beraamde finansiéle
implikasies van sodanige verlenging aan die Premier voorgelé het. Daar word, by
implikasie, van die Premier verwag om die kostes van verlenging in aanmerking te
neem voordat die termyn van die kommissie verleng word. Verder skrap Klousule 5
die tydperk van 21 dae waartydens 'n verslag van 'n kommissie nie openbaar gemaak
mag word sonder die goedkeuring van die Premier nie. Klousule 5 stel ook sekere
wysigings voor, ooreenkomstig die verwysing van die verslag na die betrokke
portefeuljekomitee van die Provinsiale Wetgewer. Die voorgestelde wysigings maak
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voorsiening dat die betrokke portefeuljekomitee die verslag na’'n ander komitee mag
verwys en dat die portefeuljekomitee, binne 21 werksdae, moet besluit oor die
voorlegging van kommentaar of insette aan die Premier. Hierdie tydperk kan verleng
word deur nie meer as 14 dae nie, met dien verstande dat daar aan sekere vereistes
voldoen word. Waar die portefeuljekomitee kommentaar of insette voorlé of versuim
om 'n besluit te neem binne die vasgestelde tydperk moet die Premier, binne 21
werksdae, die verslag aan die publiek bekendmaak en aanbeveel hetsy die
bevindinge of aanbevelings in werking gestel moet word, en tot watter mate, of
geheel en al nie in werking gestel sal word nie, asook redes vir sodoende besluit,

verskaf.

Die voorgestelde wysigings word as noodsaaklik beskou aangesien daar huidiglik
verwarring bestaan of die portefeuljekomitee op die Premier moet reageer nadat die
portefeuljekomitee die verslag oorweeg het, en of die Premier moet wag vir daardie
kommentaar voordat die verslag, of die uitkoms, van die kommissie gepubliseer
word. Die streng tydsbestek is in plek ten einde onnodige oponthoude wat in die
verlede die finalisering van 'n kommissie belemmer het, aanleiding gegee het tot
publieke frustrasie, perspektiewe dat die regering “iets wegsteek” en 'n stortvloed van
versoeke ingevolge die Wet op die Bevordering van Toegang tot Inligting, 2000
(PAIA), vir die verslag van die kommissie. Die voorgestelde wysigings bevorder die

grondwetlike beginsels van openheid, deursigtigheid en toegang tot inligting.

Klousule 6:

Die klousule beoog om ’'n subartikel wat verouderd geraak het, te skrap en beoog

verder om subklousule (2) meer teenswoordig en duideliker te maak.

Klousule 7:

Die klousule stel die invoegings van sekere nuwe bepalings in die Hoofwet voor.

Klousule 8:

Klousule maak voorsiening vir die kort titel.

3. ORGANISATORIESE EN PERSONEELIMPLIKASIES VIR PROVINSIALE REGERING

Geen.
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4. FINANSIELE IMPLIKASIES VIR PROVINSIALE REGERING
Geen.

5. DEPARTEMENTE/ LIGGAME/ PERSONE GERAADPLEEG
Hierdie Wetsontwerp is opgestel in samewerking met —
5.1 die Kantoor van die Premier, KwaZulu-Natal;
5.2 KwaZulu-Natal Departement van Gemeenskapsveiligheid en Skakeling;
5.3 KwaZulu-Natal Departement van Samewerkende Regering en Tradisionele Sake;
5.4 alle departementshoofde van Regsdienstekomponente in KwaZulu-Natal; en
5.5 die KwaZulu-Natal Openbare Sektor Prokureursforum (KZN OSPF)

6. KONTAKPERSOON

Naam: Mnr. Mark Serfontein

Posisie: Staatsregsadviseur, Kantoor van die Premier, KwaZulu-Natal
Telefoon: (033) 341 3388

Faks: (033) 394 4153

Selfoon: 082 977 6915

E-pos: mark.serfontein@kznpremier.gov.za
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No. 2 13 kuNhlolanja 2015

UMTHETHOSIVIVINYO WOKUCHIBIYELA UMTHETHO WAMAKHOMISHANA
WAKWAZULU-NATALI, 2014

Isaziso ngokuhambisana noMthetho 194 weMithetho Emileyo yeSishayamthetho
saKwaZulu-Natali

Ngalokhu kunikezwa isaziso ngokuhambisana noMthetho 194 weMithetho Emileyo
yeSishayamthetho sesiFundazwe maqondana nokuthi Umthethosivivinyo
wokuChibiyela uMthetho wamaKhomishana waKwazulu-Natali, 2014, njengoba
uchazwe ngezansi, sewethuliwe eSishayamthethweni esibalulwe ngenhla futhi
uzocutshungulwa yiKomidi Lesishayamthetho Lomnyango kaNdunankulu Nezindaba
zaseNdlunkulu. Umphakathi kanye nabanye abanentshisekelo bayamenywa ukuba
balethe izethulo ezimayelana nalo Mthethosivivinyo, okumele zigondiswe ku -:

Nksz. NP Madide

UNobhala

ISishayamthetho saKwaZulu-Natali
Isikhwama Seposi X 9112
Pietermaritzburg

3200

Email: madiden@kznleg.gov.za

ukuze zifinyelele kuye zingakapheli izinsuku eziyi-15 kusukela ngosuku okushicilelwe
ngalo lesi saziso

N NAIDOO
UNobhala weSishayamthetho saKwaZulu-Natali
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IZINCAZELO EZIJWAYELEKILE:

[ ] Amagama abhalwe ngokugqamile kubakaki abayizikwele akhombisa okususiwe
emthethweni okhona
Amagama adwetshelwe ngomugga ohlangene akhombisa okufakiwe emthethweni
okhona

UMTHETHOSIVIVINYO

Wokuchibiyela uMthetho wamaKhomishana waKwaZulu-Natali, 1999, ukuze
kuchitshiyelwe okubhaliwe; kufakwe izincazelo nezinhlinzeko ezintsha;

nokuhlinzekela okunye okuphathelene nalokho.

MAWUMISWE isiShayamthetho sesiFundazwe saKwaZulu-Natali, kanje:-

Ukuchitshiyelwa kwesihloko eside soMthetho 3 ka 1999

1. Isihloko eside soMthetho wamaKhomishana waKwaZulu-Natali, 1999 (uMthetho No. 3 ka

1999), ngemuva kwalokhu ozobizwa ngoMthetho omkhulu, ngalokhu siyachitshiyelwa

ngokuthi kufakwe esikhundleni sesihloko eside lesi sihloko eside esilandelayo —
“‘[Wokwenza izinhlinzeko] Wokuhlinzekela [zemisebenzi] ukugokwa
kwamakhomishana ophenyo [agqokwe uNdunankulu]; nokuhlinzekela okunye

okuphathelene nalokho.”.

Ukuchitshiyelwa kwenhlinzeko yokumiswa komthetho yoMthetho 3 ka 1999
2. UMthetho omkhulu ngalokhu uyachitshiyelwa ngokuthi kufakwe ngemuva kwenhlinzeko
yokumiswa komthetho le nhlinzeko yokumiswa komthetho elandelayo —

“MAWUMISWE isiShayamthetho_sesiFundazwe saKwaZulu-Natali, kanje:-“.

Ukuchitshiyelwa kwesigaba 1 soMthetho 3 ka 1999
3. Isigaba 1 soMthetho omkhulu ngalokhu siyachitshiyelwa —
(a) ngokuthi kufakwe esikhundleni sencazelo yegama “uMthethosisekelo” le ncazelo
elandelayo:
“"uMthethosisekelo” kushiwo uMthethosisekelo weRiphabhulikhi
yaseNingizimu Afrika, 1996 [(uMthetho 108 ka 1996)];”;
(b) ngokuthi kufakwe ngemuva kwencazelo yegama “uMthethosisekelo” le ncazelo

elandelayo:
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“"iGazethi" kushiwo iGazethi esemthethweni yesiFundazwe saKwaZulu-

Natali;";
(c) ngokuthi kufakwe ngemuva kwencazelo yamagama “iNkantolo ePhakeme” le
ncazelo elandelayo:

“’yhlaka lombuso” linaleyo ncazelo elinikezwe yona esigabeni 239

soMthethosisekelo:;”;

(d) nangokuthi kufakwe ngemuva kwencazelo yegama “isiFundazwe” le ncazelo
elandelayo:
“’isiShayamthetho sesiFundazwe” kushiwo isiShayamthetho

sesiFundazwe saKwaZulu-Natali.”.

Ukuchitshiyelwa kwesigaba 2 soMthetho 3 ka 1999
4. |sigaba 2 soMthetho omkhulu ngalokhu siyachitshiyelwa —
(a) ngokuthi kufakwe esikhundleni somusho ongaphambi kwendima (a) yesigatshana
(1) lo musho olandelayo:
“(1) UNdunankulu ngeSimemezelo kwiGazethi [yesiFundazwe saKwaZulu-
Natali] -
(b) ngokuthi kufakwe esikhundleni sendima (a) yesigatshana (1) le ndima elandelayo:
“(a) aqoke ikhomishana ngemuva kokuba uhlaka lombuso oluzosebenzisa

ikhomishana selimazisile uNdunankulu mayelana nezimali ezingase

zidingeke ekugokweni kwaleyo khomishana;”;

(c) ngokuthi kususwe indima (c);
(d) ngokuthi kususwe isigatshana (2);
(e) nangokuthi kususwe isigatshana (3).

Ukuchitshiyelwa kwesigaba 8 soMthetho 3 ka 1999

5. Isigaba 8 soMthetho omkhulu ngalokhu siyachitshiyelwa —
“‘Umbiko wekhomishana
8.(1)(a) Ikhomishana iyobika ngokubhalwe phansi kuNdunankulu ngokuhambisana
namaphuzu ezosebenzela phezu kwawo, zingakadluli izinyanga eziyi-12 iqokiwe
[noma esinye isikhathi esengeziwe njengoba kungagunyaza uNdunankulu uma

ikhomishana ifaka isicelo ngencwadi]: Kuncike ekutheni uNdunankulu —

(i) uma ebona kufanele; noma

(ii) kuncike kokubekwe encwadini yesicelo ebhalwe ikhomishana,
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angelula isikhathi sokusebenza kwekhomishana uma usihlalo ethulela uNdunankulu
isilinganiso sezimali ezizodingeka ngenxa yalokho kwelulwa kwesikhathi.

(b) Uma ikhomishana ingavumelani ngemiphumela yophenyo, kumele lokho
kubhalwe embikweni ohlongozwe kwisigaba 8(1)(a), futhi yonke imibono
eshayisanayo kanye nezizathu zayo kumele kubandakanywe embikweni

wekhomishana.

(2) Noma imuphi umuntu, ngaphandle kwemvume kaNdunankulu noma
yekhomishana, onikeza omunye umuntu ikhophi noma ingxenye yekhophi yombiko

wekhomishana ngaphambi kokuba uNdunankulu adalule umbiko

wekhomishana emphakathini njengoba kuhlongozwe kwisigatshana soMthetho

(4) [kokuba kuphele izinsuku ezingama-21 idluliselwe kuNdunankulu],
uyothweswa icala futhi uyogwetshwa inhlawulo noma abhadle ejele isikhathi
esingeqile ezinyangeni eziyisithupha, noma akhokhiswe inhlawulo futhi aphinde

abhadle ejele.

(3)(@ UNdunankulu, zingakapheli izinsuku ezingama-21 ethulelwe umbiko,
uyodlulisela umbiko kwisiShayamthetho sesiFundazwe, ngesandla sikaSomlomo,
oyobe esethula lowo mbiko futhi awudlulisele ekomidini [elibhekele izindaba
ezithinta lowo mbiko] lemisebenzi elifanele ukuze liwucubungule.

(b) Ikomidi lemisebenzi elifanele —

(i) _lingawudlulisela umbiko kwelinye ikomidi ukuze liphawule noma libeke

izimvo zalo; futhi

(i) _kumele, zingakapheli izinsuku zokusebenza ezingama-21 kusukela

osukwini umbiko owadluliselwa ngalo kulo ngokwendima (a), linqume ukuthi

ngabe lizombhalela yini uNdunankulu liphawule noma libeke izimvo zalo

mavyelana nombiko.

(c) Uma ikomidi lemisebenzi elifanele lidinga isikhathi esengeziwe ukuze lithathe

isingumo ngokwendima (b)(ii), usihlalo wekomidi lemisebenzi elifanele, uma

esebonisene noSomlomo, kumele azise uNdunankulu —

(i) ngezizathu eziphoga ukuthi kwengezwe isikhathi; kanye

(ii) nosuku ikomidi lemisebenzi elifanele elizimisele ukuphothula udaba

ngalo, okungamele kwege ezinsukwini zokusebenza eziyi-14

emuva kosuku okuphela ngalo isikhathi esihlongozwe kwindima (b).

(d) lkomidi lemisebenzi elifanele kumele lithathe isinqumo futhi libhalele

uNdunankulu liphawule noma libeke izimvo zalo ngosuku noma ngaphambi kosuku

oluhlongozwe kwindima (b)(ii) noma (c)(ii).
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(e) Uma ikomidi lemisebenzi elifanele lihluleka ukuthatha isingqumo nokubhalela

uNdunankulu liphawule noma libeke izimvo zalo ngesikhathi esihlongozwe kwindima

(b) noma (c), uNdunankulu kumele aghubeke njengoba kuhlongoziwe kwisigatshana
soMthetho (4).

(4) UNdunankulu kumele, zingakapheli izinsuku zokusebenza ezingama-21 kusukela

osukwini —
(a) athole ngalo izimvo ezibhaliwe zekomidi lemisebenzi elifanele; noma

(b) okuphele ngalo isikhathi esihlongozwe kwisigatshana soMthetho (3)(b)

noma (c),

adalule umbiko wekhomishana emphakathini, ochaza nokuthi ngabe uNdunankulu

uzoyisebenzisa, futhi kangakanani, imiphumela noma izincomo zekhomishana,
kanye nezizathu zalokho.

(5) Ngokwezinhloso zalesi sigaba amagama athi, “izinsuku zokusebenza” kushiwo

uMsombuluko, ulwesibili, ulLwesithathu, ulLwesine nolLwesihlanu, ngaphandle

kwezinsuku ezingamaholide.”.

Ukuchitshiyelwa kwesigaba 11 soMthetho 3 ka 1999
6. Isigaba 11 soMthetho omkhulu ngalokhu siyachitshiyelwa —
(a) ngokususa isigatshana (1);
(b) nangokuthi kufakwe esikhundleni sesigatshana (2) lesi sigatshana esilandelayo:

“(2) Zonke izindleko eziphathelene nekhomishana ziyokhokhwa ezimalini

ezabelwe lokho isiShayamthetho sesiFundazwe: Kuncike ekutheni
uNdunankulu, ngaphambi kokuba aqoke noma iyiphi ikhomishana,
angayalela ukuthi [umuntu, umaziphathe wendawo noma omunye

umgwamanda] uhlaka lombuso oludinga leyo khomishana luzibophezele

ukukhokha zonke noma ingxenye yezindleko ezinganqunywa uNdunankulu.”.

Ukufakwa kwezigaba 11A, 11B no 11C eMthethweni 3 ka 1999
7. Lezi zigaba ezilandelayo zifakwa ngemuva kwesigaba 11 soMthetho omkhulu:
“Ukuhlinzekwa kwekhomishana ngemisebenzi

11A. Yonke imisebenzi eyohlinzekwa ikhomishana, kubandakanya phakathi

kokunye, noma iluphi usizo Iwezomthetho oluyonikezwa ikhomishana, edinga ukuba

ikhokhelwe izimali, iyokhokhelwa —
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(a) uhlaka lombuso olusebenzisa leyo khomishana;

(b) ngohlelo lokukhishwa kwemisebenzi olusetshenziswa vilolo hlaka

lombuso,

ngemuva kokubonisana nekhomishana.

IMithethonqubo
11B. UNdunankulu, ngesaziso kwiGazethi, angasungula imithethonqubo

ephathelene —
(a) nanoma iluphi udaba olungangunywa noma olungunywe ngokwalo
Mthetho;
(b) nanoma iluphi udaba oluphathelene nezokuphatha noma nenqubo

edingekayo ukuze kusebenze izinhlinzeko zalo Mthetho kubandakanya,

phakathi kokunye, inqubo okumele ilandelwe uma kwenziwa uphenyo noma

kugcinwa izinto eziyimfihlo.

Ukusebenza koMthetho ophenyweni oluthile ngokoMthetho weziNhlaka

zoMasipala woHulumeni baseKhaya, 2000, kumalLungu oMkhandlu oPhethe

11.C.(1) lzigaba 3, 4, 5, 6 no 7 zalo Mthetho kuphela ezisebenza kunoma iluphi

uphenyo olwenziwe —

(a) iLungu loMkhandlu oPhethe ngokwesigaba 106 soMthetho

weziNhlaka zoMasipala woHulumeni baseKhaya, 2000 (uMthetho 32 ka

2000); noma

(b) iLungu loMkhandlu oPhethe elibhekele ezohulumeni basekhaya

ngokwephuzu 14(4) kuHlelo 1 loMthetho weziNhlaka zoMasipala
woHulumeni baseKhaya, 2000 (uMthetho No. 32 ka 2000).

(2) Mayelana nophenyo oluhlongozwe kwisigatshana soMthetho (1)(a) no (b), noma

ikuphi okuchaziwe okusezigabeni 3, 4, 5, 6 no 7 zalo Mthetho okuphatha —

(a) usihlalo wekhomishana, kuchaza umuntu noma isikhungo esigokwe

iLungu loMkhandlu oPhethe elifanele ukuze lenze uphenyo; futhi

(b) unobhala wekhomishana, kuchaza isiKhonzi seNkantolo ePhakeme.”

Isihloko esifingqiwe
8. Lo Mthetho ubizwa ngoMthetho wokuChibiyela uMthetho wamaKhomishana waKwaZulu-
Natali, 2014.
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IMEMORANDAMU
NGEZINHLOSO
ZOMTHETHO WOKUCHIBIYELA UMTHETHO WAMAKHOMISHANA
WAKWAZULU-NATALLI, 2014

1. ISENDLALELO

Njengengxenye yoHlelo IlokuPhuculwa kweMithetho, uMthetho wamaKhomishana
waKwaZulu-Natali, 1999 (uMthetho No. 3 ka 1999) (‘uMthetho wamaKhomishana
waKwaZulu-Natali”), uhlonzwe njengomunye wemithetho yesifundazwe odinga ukuphuculwa
ukuze uhambisane neminye imithetho kazwelonke neyesifundazwe. UMthetho
wamaKhomishana waKwaZulu-Natali, 1999, usungulwe ngokwesigaba 127(1)(e)
soMthethosisekelo weRiphabhulikhi yaseNingizimu Afrika, 1996, lapho uNdunankulu

enikezwe amandla okugoka amakhomishana ophenyo.

Ngale kokuchitshiyelwa okuhlongozwayo mayelana nalokho okubhalwe kulo Mthetho,
kuphinde kwahlangatshezwana nalezi zingginamba ezilandelayo ngenkathi kusetshenziswa

lo Mthetho okuholele ekutheni kube nesidingo sokuba uchitshiyelwe:

(a) IKhomishana yoPhenyo mayelana nezinsolo zoKwehluleka nokungaSebenzi
kahle kwamaPhoyisa KwaZulu-Natali

IKhomishana yaqokwa uNdunankulu ngonyaka ka 2005 ukuphenya mayelana
nezinsolo zokwehluleka nokungasebenzi kahle kwamaphoyisa esiFundazweni.
UMnyango wezokuPhepha nokuXhunyaniswa koMphakathi, okuyiwona obulawula
iKhomishana, wahlonza izinkinga ezithile kanye nokungacaci kahle komthetho uma

kusetshenziswa uMthetho wamaKhomishana waKwaZulu-Natali.

Okokuqala, akuphogelekile ukuthi kubhekwe izimali ezizodingeka kugala ngaphambi
kokuba kugokwe iKhomishana, okungaholela ekutheni kushode izimali zemisebenzi
yeKhomishana. Lokhu kuba inkinga uma kwelulwa isikhathi sokusebenza

kweKhomishana.

Kumele kushicilelwe imithethonqubo njalo uma kugokwa iKhomishana, okungaholela
ekutheni kusetshenziswe amandla ngendlela engefani kumaKhomishana ahlukene.

UMthetho wamaKhomishana waKwaZulu-Natali uphinde uhlinzeke ngokuthi
uNdunankulu kumele anqume amaholo amalungu eKhomishana, kanti amaholo

amalungu amakhomishana alawulwa iMithethonqubo yeHhovisi loMgcinimafa,
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enikeza iHhovisi loMgcinimafa kaZwelonke amandla okunquma amazinga amaholo
oKhomishana namandla athile okuchezuka kwesiKhulu esinesibopho sokubika

neLungu loMkhandlu oPhethe kokunqunywe yiHhovisi loMgcinimafa.

Enye inkinga ukuthi uMthetho wamaKhomishana waKwaZulu-Natali awusho lutho
mayelana nokugokwa kwabasizi bekhomishana abavela emkhakheni ozimele, kanti
eminye imithethonqubo ikuhlinzekele ukuthi uSihlalo weKhomishana agoke abantu
abanolwazi abazosiza iKhomishana. Nakuba kunjalo iKhomishana ayinaso
isabelomali noma isikhulu esinesibopho sokubika esingekho ngaphansi komnyango
esibhekele ukuphathwa kwayo. Lokhu kuyaye kube sekwenziwa ngokulandela
izinhlinzeko zokulawulwa kokusetshenziswa kwezimali zeMithethonqubo yeHhovisi
loMgcinimafa. Ngokusobala-ke uma uSihlalo engaqoka noma imuphi umuntu
amdingayo ozosiza iKhomishana futhi umnyango kuzomele ukhokhele lowo muntu
ngaphandle kokulandela izinhlinzeko zokulawula ukuphuma kwezimali, lokho
kungadala izinkinga mayelana nokulandelwa komthetho wokuphathwa kwezimali

zikahulumeni.

(b) Uphenyo olujutshwe yiLungu loMkhandlu oPhethe elibhekele ezoHulumeni
baseKhaya ngokwesigaba 106 soMthetho weziNhlelo zoMasipala woHulumeni
baseKhaya, 2000 (uMthetho No. 32 ka 2000) (“uMthetho weziNhlelo
zoMasipala”)

Isigaba 106 soMthetho weziNhlelo zoMasipala woHulumeni baseKhaya, 2000

sihlinzeka kanje:
“106. Ukwehlulwa umsebenzi nokuphatha budlabha
(1) Uma iLungu loMkhandlu oPhethe linesizathu sokukholwa ukuthi umasipala
esifundazweni  awukwazi ukugcina  futhi awuzigcini  izibopho zawo
ezingokomthetho eziwubophezelayo lowo masipala noma uma kuba nokuphatha
budlabha, ukukhwabanisa, inkohlakalo noma ezinye izenzo ezingafanele
kumasipala othile esifundazweni, iLungu loMkhandlu oPhethe kumele —
(a) ngesaziso esibhalwe phansi esibhekiswe kumasipala, licele umkhandiu
kamasipala noma imenenja kamasipala ukuba inikeze iLungu loMkhandlu
oPhethe ulwazi olucelwe kwisaziso, noma
(b) uma iLungu loMkhandlu oPhethe libona kufanele, liqgoke umuntu noma
abantu abazophenya ngaleso sigameko.
(2) Uma ungekho umthetho osetshenziswayo wesifundazwe, izinhlinzeko
zezigaba 2, 3, 4, 5 no 6 zoMthetho wamaKhomishana, 1947 (uMthetho No. 8 ka
1947), nemithethonqubo esungulwe ngokwalowo Mthetho iyosebenza,
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nezinguquko ezidingekayo kuncike kwinggikithi, ukuze kuphenywe
ngokwesigatshana (1)(b).”

Uma kubhekwa lo mthetho okukhulunywe ngawo ngenhla, bekulokhu kuwumbono
wezikhulu zomnyango ukuthi izinhlinzeko zoMthetho wamaKhomishana waKwaZulu-
Natali, 1999, zifundwa nezinguquko ezidingekile njengoba kungadingeka
kwingqikithi, zisebenze ohlelweni okumele lulandelwe abaphenyi abaqokwe yiLungu
loMkhandlu oPhethe elibhekele ezoHulumeni baseKhaya ngokwesigaba 106(1)(b)
soMthetho weziNhlelo zoMasipala woHulumeni baseKhaya, 2000, nokuthi
akunasidingo sokuthi uNdunankulu aqoke iKhomishana yophenyo, njengoba

kuhlongozwe esigabeni 2 soMthetho wamaKhomishana waKwaZulu-Natali.

(c) Icala phakathi koMlambo Trading 29 CC neManase & Associates naBanye
abaBili

I-Manase & Associates yayiqokwe ngokwesigaba 106(1)(b) soMthetho weziNhlelo
zoMasipala woHulumeni baseKhaya, 2000, ukuba igale uphenyo mayelana

nokungahambi kahle kwezinto kuMasipala wesiFunda iLembe.

Ngesikhathi kughutshwa uphenyo i-Manase & Associates yavumbulula izinto
ezazingalungile okwaphoqa ukuthi ithole ubufakazi kumuntu wesithathu, ngenxa
yalokho vyabizela esigcawini Umlambo Trading 29 CC, ngokwesigaba 106(2)
soMthetho weziNhlelo zoMasipala woHulumeni baseKhaya, 2000, sifundwa
nesigaba 4(1)(a) soMthetho wamaKhomishana waKwaZulu-Natali, 1999.

Kuleli cala elaliphakathi koMlambo Trading 29 CC neManase & Associates naBanye
abaBili, iJaji u-Nicholson lanquma ukuthi uNdunankulu aqoke iKhomishana
esemthethweni, futhi kukhishwe isimemezelo kwiGazethi yesiFundazwe ngaphambi
kokubizelwa kofakazi esigcawini, nokuthi incwadi ebizela ofakazi esigcawini kumele
ikhishwe oqokelwe esikhundleni sikaNobhala weKhomishana, ngakho-ke lathola
ukuthi incwadi eyakhishwa iManase & Associates ibizela ofakazi esigcawini
yayinamaphutha futhi ingekho emthethweni.

Ngakho-ke, uMthethosivivinyo uhlose ukucacisa ukuthi ukuze kugalwe uphenyo
njengoba kuhlongozwe esigabeni 106 soMthetho weziNhlelo zoMasipala
woHulumeni baseKhaya, 2000, akudingeki ukuthi kuze kube nguNdunankulu ojuba
iKkhomishana yoPhenyo, njengoba kuhlongozwe esigabeni 2 soMthetho

wamaKhomishana waKwaZulu-Natali, 1999.
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2. UKUCHAZWA KWESIGABA SOMTHETHO NGASINYE
Kafishane nje, uMthethosivivinyo uhlinzeka kanje:
Isigaba soMthetho 1:
Isigaba soMthetho 1 sihlose ukuchibiyela isihloko eside soMthetho omkhulu

ngokususwa kwezingxenye ezithile zesihloko eside.

Isigaba soMthetho 2:
Isigaba soMthetho 2 sihlose ukuchibiyela inhlinzeko yokumiswa koMthetho

eMthethweni omkhulu.

Isigaba soMthetho 3:
Isigaba soMthetho 3 sihlose ukufaka izichibiyelo ezibhaliwe esigabeni 1 soMthetho

omkhulu ukuze uhambisane neminye imithetho yesifundazwe nekazwelonke.

Isigaba soMthetho 4:

Isigaba soMthetho 4 sihlose ukwenza kube vyisidingo ukuthi kubalwe izimali
ezizodingwa ikhomishana ngaphambi kokuba igokwe futhi ngenxa yalokho,
uNdunankulu kulindeleke ukuthi kube nguye obhekelela izimali ezizodingeka uma
eqoka ikhomishana. Isigaba soMthetho siphinde sihlose ukuba kususwe indima
nesigatshana somthetho esinikeza uNdunankulu amandla okwenza imithethonqubo,
kodwa-ke amandla kaNdunankulu okwenza imithethonqubo nawo ahlinzekelwe kulo
Mthethosivivinyo njengesigaba soMthetho esizimele. Inhloso vyalesi sichibiyelo
ukuhlinzekela yonke imithethonqubo esikhundleni sokuhlinzekela imithethonqubo

ethile yekhomishana ngayinye eqokwayo.

Isigaba soMthetho 5:

Isigaba soMthetho 5 sinikeza uNdunankulu amandla okwengeza isikhathi
sokusebenza kwekhomishana: Kuncike ekutheni usihlalo wekhomishana wazisa
uNdunankulu ngezimali ezingase zidingeke mayelana nalokho kwengezwa
kwesikhathi sokusebenza kwekhomishana. UNdunankulu, ngenxa yalokho,
kulindeleke ukuthi abheke izimali ezizodingeka ngaphambi kokwengeza isikhathi
sokusebenza kwekhomishana. Isigaba soMthetho 5 siphinde sisuse inhlinzeko yokuthi
umbiko weKhomishana ungadalulwa ngemuva kwezinsuku ezingama-21 ngaphandle
kwemvume kaNdunankulu. Isigaba soMthetho 5 siphinde sihlongoze ezinye
izichibiyelo emuva kokuba umbiko sewudluliselwe ekomidini lemisebenzi elifanele

lesiShayamthetho sesiFundazwe. Izichibiyelo ezihlongoziwe zihlinzeka ngokuthi
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ikomidi lemisebenzi elifanele lingadlulisela umbiko kwelinye ikomidi futhi ikomidi
lemisebenzi elifanele kumele, zingakapheli izinsuku zokusebenza ezingama-21,
linqume ukuthi ngabe lizophawula yini noma libeke izimvo zalo kuNdunankulu. Lesi
sikhathi singangezwa ngezinsuku ezingegile kweziyi-14 uma kwenziwe konke
okudingekayo. Uma ikomidi lemisebenzi elifanele liphawula noma lethula izimvo zalo
noma lehluleka ukuthatha isinqumo ngesikhathi esimisiwe uNdunakulu kumele,
zingakapheli izinsuku zokusebenza ezingama-21, adalule umbiko emphakathini futhi
achaze ukuthi ngabe imiphumela noma izincomo zizosetshenziswa nokuthi
kangakanani, noma ngeke zisetshenziswe nhlobo, futhi ahlinzeke ngezizathu

zokuthatha leso sinqumo.

Izichibiyelo ezihlongoziwe zithathwa njengezimgoka njengoba njengamanje
kunokudideka ngokuthi ngabe ikomidi lemisebenzi kumele liphendule uma
uNdunankulu esewucubungulile umbiko, nokuthi ngabe uNdunankulu kumele alinde
lokho kuphawula ngaphambi kokushicilela umbiko noma imiphumela yekhomishana.
Ukubekwa kwemikhawulo yesikhathi kumiselwe ukugwema ukubambezeleka
okungenasidingo, phambilini, okwakuvimba ukuba ikhomishana igede umsebenzi
ejutshelwe wona, okwakuholela ekutheni umphakathi ucanuke, ubone sengathi
“kukhona okufihlwa” uhulumeni futhi kube nenqwaba yezicelo zokuthola umbiko
wekhomishana ngokoMthetho wokuGqugquzela ukuTholakala koLwazi, 2000 (PAIA).
Izichibiyelo ezihlongoziwe zigqugquzela imigomo yokuvuleleka, yokubeka konke obala

nokutholakala kolwazi emiswe uMthethosisekelo.

Isigaba soMthetho 6:
Lesi sigaba soMthetho sihlose ukususa isigatshana esesidlulelwe isikhathi futhi sihlose

ukuvuselela nokucacisa isigatshana soMthetho (2).

Isigaba soMthetho 7:
Lesi sigaba soMthetho sihlongoza ukufaka izinhlinzeko ezintsha eMthethweni

omkhulu.
Isigaba soMthetho 11A esisha esihlongoziwe sihlose ukuginisekisa ukuthi uMthetho

wokuPhathwa kweziMali zikaHulumeni, 1999 (uMthetho No. 1 ka 1999) uyalandelwa,
ezindabeni ezithinta ukuhlinzekwa kwekhomishana ngemisebenzi nesibopho sokubika.
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Isigaba soMthetho 11B esisha esihlongoziwe sinikeza uNdunankulu amandla
okusungula imithethonqubo edingekayo mayelana nanoma iluphi udaba
lwezokuphatha noma oluyinqubo ukuze kusetshenziswe uMthetho omkhulu ngendlela.
Isigaba soMthetho 11C esisha esihlongoziwe sihlose ukuxazulula inkinga ebangelwe
isinqumo esathathwa mayelana nesinqumo secala /oMlambo Trading 29 CC
(njengoba kuchazwe ngasenhla) ngokuthi sibeka imikhawulo mayelana nezigaba
zoMthetho ezisebenza uma kwenziwa uphenyo ngokwesigaba 106 soMthetho
weziNhlelo zoMasipala woHulumeni baseKhaya, 2000 (uMthetho No. 32 ka 2000).
Ngenxa yalokho-ke, uma kuba nophenyo olunjalo, angeke sisaba khona isidingo

sokuba kusungulwe iKhomishana yoPhenyo esemthethweni.

Isigaba soMthetho 8:
Isigaba soMthetho 8 sihlinzekela isihloko esifinggiwe.

3. IZINGQINAMBA KWEZOKUPHATHA NEZABASEBENZI KUHULUMENI
WESIFUNDAZWE
Azikho.

4. IZIMALI EZIZODINGEKA KUHULUMENI WESIFUNDAZWE
Azikho.

5. IMINYANGO/IMIGWAMANDA/ABANTU OKUBONISENWE NABO

UMthethosivivinyo ulotshwe ngokubonisana —
5.1 neHhovisi likaNdunankulu lakwaZulu-Natali;
5.2 noMnyango wezokuPhepha nokuXhunyaniswa koMphakathi waKwaZulu-Natali;
5.3 noMnyango wezokuBusa ngokuBambisana nezoMdabu waKwaZulu-Natali;
5.4 nezinhloko zazo zonke izimpiko zoMthetho ngaphansi kweminyango

kahulumeni waKwaZulu-Natali; kanye

5.5 nesiGungu sabaMeli baHulumeni wesiFundazwe saKwaZulu-Natali (KZN
PSLF).
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6. OKUNGAXHUNYWANA NAYE
Igama: Mnu. Mark Serfontein
Isikhundla: IPhini loMeluleki woMbuso kwezoMthetho eHhovisi likaNdunankulu,

KwaZulu-Natali

Ucingo: (033) 341 3388

Ifeksi: (033) 394 4153

Iselula: 082 997 6915

I-imeyili: ' mark.serfontein@kznpremier.gov.za
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No. 3 13 February 2015

KWAZULU-NATAL TRADITIONAL LEADERSHIP AND GOVERNANCE
BILL, 2013

Notice in terms of Rule 194 of the Standing Rules of the KwaZulu-Natal
Legislature

Notice is hereby given in terms of Rule 194 of the Standing Rules of the Provincial
Legislature that the KwaZulu-Natal Traditional Leadership and Governance Bill, 2013
as set out hereunder, has been introduced into the aforesaid Legislature and will be
considered by the Traditional Affairs and Local Government Portfolio Committee. The
public and other interested groups are invited to submit representations on the said
Bill, which representations must be addressed to: -

Attention: Ms BT Phakathi
The Secretary
KwaZulu-Natal Legislature
Private Bag X 9112
PIETERMARITZBURG
3200

Email: phakathit@kznleg.gov.za

so as to reach her not later than15 days from the date of publication.

N NAIDOO
Secretary to the KwaZulu-Natal Legislature
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BILL

To provide for the recognition of iziZwe, traditional leadership and traditional
institutions; to provide for a regulatory framework for the recognition and the vesting
of roles, powers and functions in, as well as the allocation of functions to, traditional
councils, traditional leaders and other traditional leadership structures; to provide for
a framework for the development, capacity building and support of traditional
councils, traditional leaders and other traditional leadership structures; to provide for
the establishment of the Provincial House of Traditional Leaders, Local Houses of
Traditional Leaders, and the KwaZulu-Natal Commission on Traditional Leadership
Disputes and Claims; the vesting of roles, powers and functions in, as well as the
allocation of functions to, these institutions; to provide for a framework for the
development, capacity building and support of these institutions; to provide for an
enabling framework to support collaboration and co-operative governance between
these institutions and the Provincial Government; to provide for a Code of Conduct;
to provide for contributions by members of traditional communities; to provide for
regulatory powers of the Premier and the responsible Member of the Executive
Council; to provide for the delegations of powers, assignments and agreements; to
provide for mechanisms for dispute resolution; to provide for offences and penalties;
to provide for transitional matters; to provide for the amendment or repeal of

applicable provincial legislation; and to provide for related matters.

PREAMBLE

WHEREAS the Province of KwaZulu-Natal, in accordance with the Constitution, National
Framework Policy and the Traditional Leadership and Governance Framework Act, 2003
(Act No. 41 of 2003), acknowledges the existence of iziZwe in the Province, and seeks to —
(a) recognise, protect, preserve, transform, as well as to provide an enabling
environment for the development of iziZwe, traditional institutions, customary law
and customs;
(b) define a place and role of traditional leadership within the system of democratic
governance in South Africa; and
(c) restore the integrity and legitimacy of the institution of traditional leadership in

accordance with customary law and customs,
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BE IT THEREFORE ENACTED by the Provincial Legislature of the Province of KwaZulu-
Natal, as follows:-

ARRANGEMENT OF SECTIONS
Section
CHAPTER 1
DEFINITIONS, APPLICATION AND GUIDING PRINCIPLES
1. Definitions
2. Application

3. Guiding principles

CHAPTER 2

RECOGNITION AND WITHDRAWAL OF RECOGNITION OF /SIZWE
4. Recognition and withdrawal of ubuNgonyama
5. Recognition of isiZwe
6. Withdrawal of recognition of isiZwe
7. Recognition of sub-isiZwe
8. Withdrawal of recognition of sub-isiZwe
9. Recognition of isiGodi
10. Withdrawal of recognition of isiGodi

CHAPTER 3
TRADITIONAL LEADERS
11. Recognition and remuneration of traditional leadership
12. Identification, recognition and withdrawal of recognition of iSilo
13. Identification and recognition of iNkosi
14. Identification and recognition of isiPhakanyiswa
15. Identification and recognition of iNduna
16. Identification and recognition of iSo /eSilo and iSo leNkosi
17. Identification and recognition of iBambabukhosi, iBambela, and iSekela leNkosi
18. Grounds for withdrawal of recognition of traditional leaders
19. Withdrawal of recognition of iNkosi
20. Withdrawal of recognition of isiPhakanyiswa
21. Withdrawal of recognition of iNduna
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22. Withdrawal of recognition of iSo leSilo and iSo leNkosi
23. Removal of iBambabukhosi, iBambela and iSekela leNkosi

CHAPTER 4
ESTABLISHMENT, COMPOSITION AND RECOGNITION OF KINGSHIP AND
TRADITIONAL COUNCILS
24. Establishment, composition and recognition of kingship council
25. Establishment, composition and recognition of traditional councils
26. Vacating of seats and filling of vacancies
27. Withdrawal of recognition of traditional councils

CHAPTER 5
ROLES, POWERS AND FUNCTIONS OF TRADITIONAL LEADERS
28. Roles, powers and functions of iSilo
29. Roles, powers, and functions of iNkosi
30. Roles, powers and functions of iBambabukhosi, iBambela, iSekela leNkosi and iSo leSilo
31. Allocation of roles, powers and functions to iBambabukhosi, iBambela, iSekela leNkosi
and iSo leSilo by organs of state
32. Roles, powers and functions of iNduna
33. Roles, powers and functions of traditional councils
34. Partnerships between municipalities and traditional councils
35. Support to traditional councils
36. Meetings of traditional councils
37. Minutes of meetings

38. Subsistence and travelling allowances for members of traditional councils

CHAPTER 6
HOUSES OF TRADITIONAL LEADERS

39. Establishment and membership of KwaZulu-Natal Provincial House of Traditional
Leaders
40. Composition and seat of Provincial House
41. Qualification for membership of Provincial House
42. Vacating of seats in Provincial House
43. Filling of vacancies in Provincial House
44. Election of Chairperson and Executive Committee of Provincial House
45. Status of members of Provincial House

46. Election of representatives to National House
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47. Meetings of Provincial House

48. Rules of Provincial House

49. Roles, powers and functions of Provincial House

50. Administration and accountability of Provincial House

51. Remuneration, allowances and benefits payable to members of Provincial House
52. Support to Provincial House

53. Establishment of Local Houses of traditional leaders

54. Composition and Executive Committee of Local Houses

55. Meetings of Local Houses

56. Roles, powers and functions of Local Houses

57. Referral of draft legislation to Provincial House and Local Houses

CHAPTER 7
KWAZULU-NATAL COMMISSION ON TRADITIONAL LEADERSHIP DISPUTES AND
CLAIMS
58. Establishment of KwaZulu-Natal Commission on Traditional Leadership Disputes and
Claims
59. Composition and term of office of Commission
60. Meetings and rules of Commission
61. Vacancies and filling of vacancies
62. Powers and functions of Commission
63. Support to Commission

64. Removal of members of Commission

CHAPTER 8
GENERAL PROVISIONS
65. Oath of Office
66. Codes of Conduct
67. Power of Executive Council to summon traditional leaders
68. Inquiry into misconduct
69. Suspension of traditional leader
70. Breaches of codes of conduct
71. Contributions by members of isiZwe
72. Regulatory powers
73. Juristic personality
74. Assets, liabilities and resources
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75. Delegations of powers, agency and service delivery agreements

76. Dispute
77. Cross-b
78. Offence

resolution
oundary arrangements
s and penalties

79. Transitional arrangements

80. Amendment and repeal of laws
81. Short title

Schedule 1:
Schedule 2:

SCHEDULES

Application for recognition as isiZwe

Guidelines on identification of uBukhosi

Schedule 3: Declaration by iBambabukhosi

Schedule 4: Formula for determination of number of members of Traditional Council

Schedule 5: Elected members of KwaZulu-Natal Provincial House of Traditional Leaders

Schedule 6: Code of Conduct for Traditional Leaders and Members of Traditional Councils

Schedule 7:
Schedule 8:

Definitions
1.(1) In this

“area

Code of Conduct for Members of Houses of Traditional Leaders

Repeal of laws

CHAPTER 1
DEFINITIONS, APPLICATION AND GUIDING PRINCIPLES

Act, unless the context indicates otherwise —
of jurisdiction” means a designated area of jurisdiction for isiZwe as

contemplated in section 5(2)(a), a traditional council as contemplated in section 25(8),

and a

Local House as established by section 53;

“Chairperson of a traditional council” means any traditional leader who is ex officio

a chairperson of a traditional council, and includes —

(a) iNkosi,

(b) isiPhakanyiswa;

(c) iBambabukhosi;

(d) iBambela;

(e) iSekela leNkosi; and
(f) iSo leSilo;
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“Code of Conduct” means the Codes of Conduct contained in Schedules 6 and 7 to
this Act;

“Commission” means the KwaZulu-Natal Commission on Traditional Leadership

Disputes and Claims established in section 58;

“Constitution” means the Constitution of the Republic of South Africa, 1996 (Act 108
of 1996);

“‘customary law” means those customs that are recognised as binding on, and
enforceable in respect of, all members of a particular isiZwe whether they are

recognised in this Act or not;

“customs” mean traditional practices adhered to by isiZwe, whether recognized in this

Act or not;

“‘Department” means the department in the KwaZulu-Natal Provincial Government

responsible for Traditional Affairs;

“district municipality” means a municipality that has municipal executive and
legislative authority in an area that includes more than one local municipality, as
contemplated in section 5 of the KwaZulu-Natal Determination of Types of
Municipalities Act, 2000 (Act No. 7 of 2000), and which is described in section
155(1)(c) of the Constitution as a category C municipality;

“electoral college” means an electoral college consisting of all adult members of that

isiZwe as contemplated in section 5;

“Executive Council” means the Executive Council of the Province of KwaZulu-Natal;

“‘government” means the national, provincial, or local spheres of government as

contemplated in section 40(1) of the Constitution;

“Head of Department” means the most senior officer of the department in the

Provincial Government of KwaZulu-Natal responsible for Traditional Affairs;

“house” means a house as classified by iNkosi in consultation with uMndeni weNkosi
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according to customs and customary law;

“iBambabukhosi” means a person contemplated in section 17;

“iBambela’ means a person contemplated in section 17;

“imbizo” means a meeting or gathering of the members of /siZwe called by the

traditional leader concerned;

“iNduna’ means a person recognised as iNduna for a specific isiGodi as contemplated

in section 15;

“iNkosi’ means a person contemplated in section 13;

“institution” means any institution established or recognised in terms of this Act, but

excludes isiZwe and a traditional leader;

“iSekela leNkosi” means a person contemplated in section 17;

“isiGodi” means a demarcated traditional ward within the area of jurisdiction of a

traditional council, as contemplated in section 9;

“iSilo” means the person recognised as monarch of KwaZulu-Natal in terms of section
12;

“isiPhakanyiswa” means a person elected in terms of section 14;

“isiZwe” means a traditional community contemplated in section 5;

“iSo leNkosi” means iSo leNkosi as contemplated in section 16;

“KwaZulu-Natal” means the Province of KwaZulu-Natal;

“legislation” means national, provincial or municipal legislation, whether principal or

subordinate;

“Local House” means a Local House of Traditional Leaders established in section 53;
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“local municipality” means a municipality that shares municipal executive and
legislative authority in its area with a district municipality within whose area it falls, as
contemplated in section 4 of the KwaZulu-Natal Determination of Types of
Municipalities Act, 2000 (Act No. 7 of 2000), and which is described in section
155(1)(b) of the Constitution as a category B municipality;

“metropolitan municipality” means a municipality that has exclusive municipal
executive and legislative authority in its area of jurisdiction, as contemplated in section
3 of the KwaZulu-Natal Determination of Types of Municipalities Act, 2000 (Act No. 7
of 2000), and which is described in section 155(1)(a) of the Constitution as a category
A municipality;

“municipal council’” means a municipal council as contemplated in Chapter 7 of the

Constitution;

“municipality” means a municipality as contemplated in Chapter 7 of the Constitution,
and includes all demarcated wards within a specific municipality;

“municipal ward committees” means municipal ward committees established as
contemplated in section 73 of the Local Government: Municipal Structures Act, 1998
(Act No. 117 of 1998);

“National Commission” means the Commission on Traditional Leadership Disputes
and Claims established as contemplated in section 22 of the Traditional Leadership
and Governance Framework Act, 2003 (Act No. 41 of 2003);

“National House” means the National House of Traditional Leaders as contemplated
in section 212(2)(a) of the Constitution and established as contemplated in the
National House of Traditional Leaders Act, 1997 (Act No. 10 of 1997);

“Premier” means the Premier of KwaZulu-Natal;

“prescribed” means prescribed by way of schedule, regulation or notice as

contemplated in this Act;

“Province” means the Province of KwaZulu-Natal;
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“Provincial Gazette” means the official Provincial Gazette of KwaZulu-Natal;
“Provincial House” means the Provincial House of Traditional Leaders for the

Province as contemplated in section 39;

“responsible Member of the Executive Council” means the Member of the

Executive Council of the Province of KwaZulu-Natal responsible for Traditional Affairs;

“royal family” means the traditional institution which, according to Zulu customary law
and customs, is responsible for the identification of the successor of iSilo;

“Secretary of the Provincial House” means the head of the administration of the

Provincial House of Traditional Leaders, appointed in terms of section 50;

“sub-isiZwe” means a traditional sub-community contemplated in section 7;

“this Act” includes the schedules to this Act, and any regulations made and notices

issued as contemplated in this Act;

“traditional council” means a council established in terms of section 25;

“traditional institution” means an institution, whether recognised in terms of this Act
or not, established in terms of the applicable customary law and customs of isiZwe,

whether recognised in terms of section 3 or not;

“traditional leader” means a person recognised in Chapter 3 of this Act as a

traditional leader;

“Traditional Leadership and Governance Framework Act, 2003” means the
Traditional Leadership and Governance Framework Act, 2003 (Act No. 41 of 2003);

“ubuNgonyama” means ubuNgonyama as contemplated in section 4;
“uMndeni” means uMndeni weNkosi or the immediate family of iNkosi of a particular
isiZwe recognised in terms of section 4, excluding the royal family, and includes —

(a) the core house in which ubuKhosi currently resides, which decides on

matters relating to ubuKhosi, and consists of at least —
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(i) the wife or wives, children, brothers and sisters of the current iNkos,
including paternal half-brothers and half-sisters;
(ii) the father and grandfather of the current iNkosi, in the event that they
are still alive; and
(iii) the surviving brothers and sisters of the father and grandfather of the
current iNkosi; and
(b) any other house or houses, subject to the customs and customary laws of
uMndeni concerned, that are made up of descendants of the common ancestors
of the core house, who are informed of decisions of the core house relating to

matters of ubuKhosi.

(2) An expression which denotes the singular includes the plural and vice versa.

Application
2. This Act applies to the Province as contemplated in the Constitution and is administered

by the responsible Member of the Executive Council.

Guiding principles
3.(1) All iziZwe, traditional institutions and traditional leaders established or recognised in
terms of this Act, and all traditional institutions not expressly recognised in this Act, but
established in accordance with the customary law and customs of iziZwe concerned, must
transform and adapt customary law and customs so as to comply with the Constitution, in
particular by —

(a) preventing unfair discrimination;

(b) promoting equality; and

(c) seeking to progressively advance gender representation in the succession to

traditional leadership positions.

(2) No traditional institution or traditional leader may promote or prejudice the interests of

any political party.

(3) Every traditional institution and traditional leader recognised in this Act must, in the
carrying out, execution and performance of its roles, powers and functions —
(a) apply the principles of co-operative government and intergovernmental relations as
contemplated in Chapter 3 of the Constitution and any other applicable law; and
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(b) uphold and implement the basic values and principles governing public
administration as contemplated in Chapter 10 of the Constitution and any other

applicable law.

CHAPTER 2
RECOGNITION AND WITHDRAWAL OF RECOGNITION OF /SIZWE

Recognition and withdrawal of ubuNgonyama
4. The provisions of section 2A of the Traditional Leadership and Governance Framework
Act, 2003, apply in respect of the recognition and withdrawal of the recognition of the

ubuNgonyama for the Province.

Recognition of isiZwe
5.(1) A community may be recognised by the Premier as isiZwe if it —
(a) is subject to a system of traditional leadership observed in that community’s
customs;
(b) observes a system of customary law;
(c) recognises itself as a distinct isiZwe with a proven history of existence, from a
particular point in time up to the present, distinct and separate from other iziZwe;
(d) occupies a specific geographical area; and
(e) has a number of isiGodi under iNduna.

(2)(a) The Premier, after consultation with the persons and bodies contemplated in
paragraph (b), may recognise a community as contemplated in subsection (1) as isiZwe with
a defined geographic area by notice in the Provincial Gazette —
(i) upon written application by the community concerned, in a format substantially
compliant with Schedule 1; or
(i) upon having decided to establish one or more communities as contemplated in
section 6(3).
(b) Any application contemplated in paragraph (a) must be accompanied by an application
for the recognition of iNkosi for the particular community concerned.
(c) Any decision by the Premier, as contemplated in paragraph (a), must be taken after
consultation with —
(i) the responsible Member of the Executive Council;

(i) the community concerned;
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(iii) the Local House in whose jurisdictional area the community is located;
(iv) the Provincial House; and
(v) iSilo.
(d) Before taking a decision contemplated in paragraph (a), the Premier may appoint an
independent person or persons to conduct an investigation in order to determine whether
isiZwe complies with the criteria as contemplated in subsection (1).
(e) The Premier must reach a decision regarding the recognition of a community within a
reasonable period, having regard to the circumstances and nature of the application.
(f) In the event that the Premier —
(i) approves the written application he or she must notify the applicants concerned, in
writing, of his or her decision and publish the notice in the Provincial Gazette as
contemplated in subsection (2)(a); or
(ii) refuses the written application, he or she must notify the applicants concerned, in
writing, of the reasons for the refusal within a period of 60 days after the decision

contemplated in paragraph (e).

Withdrawal of recognition of isiZwe
6.(1) The Premier, after consultation with the responsible Member of the Executive Council,
may consider the withdrawal of the recognition of isiZwe upon a written application by —

(a) isiZwe concerned,

(b) two or more iziZwe that wish to be merged into a single isiZwe;

(c) isiZwe that wishes to be sub-divided into more than one isiZwe; or

(d) one or more isiZwe to review the position of isiZwe or iziZwe that was or were

divided or merged prior to 1994 in terms of the legislation applicable at the time.

(2) The application contemplated in subsection (1) must provide detailed reasons supporting
the application for withdrawal of the recognition of isiZwe concerned: Provided that the
Premier may appoint an independent person or persons to conduct an investigation in order
to establish whether there is sufficient cause for the withdrawal of the recognition of the

relevant community as isiZwe.

(3) The Premier, subject to the provisions of subsection (2), must reach a decision regarding
the withdrawal of recognition of isiZwe concerned within a reasonable period.

(4) The Premier, subject to the provisions of subsections (2) and (3) may —
(@) by notice in the Provincial Gazette, withdraw the recognition of isiZwe

This gazette is also available free online at www.gpwonline.co.za




13 February 2015 Extraordinary Provincial Gazette of KwaZulu-Natal

57

contemplated in subsection (1); or
(b) refuse to withdraw the recognition of isiZwe contemplated in subsection (1), in
which event he or she must notify isiZwe concerned of the reasons for the refusal

within a period of 60 days after the decision contemplated in subsection (3).

Recognition of sub-isiZwe

7.(a) Where isiZwe occupies two or more geographical areas, iNkosi of the community
concerned may apply to the Premier, in writing, for the recognition of sub-isiZwe for the
geographical area which is located outside the area where the seat of iNkosi is situated.

(b) The provisions of section 5, read with the necessary changes, apply to the recognition of
such sub-isiZwe.

(c) If the Premier approves the application for the recognition of sub-isiZwe, iNkosi
concerned must, in writing, request the Premier to recognise iSo leNkosi for the sub-isiZwe

as contemplated in section 16.

Withdrawal of recognition of sub-isiZwe
8.(1) The withdrawal of the recognition of sub-isiZwe may only be considered where the

relevant iNkosi applies to the Premier to withdraw such recognition.

(2) The application contemplated in subsection (1) must provide detailed reasons supporting
the application for withdrawal of the recognition of sub-isiZwe concerned: Provided that the
Premier may appoint an independent person or persons to conduct an investigation in order
to establish whether there is sufficient cause for the withdrawal of the recognition of the

relevant sub-isiZwe.

(3) The Premier, subject to the provisions of subsection (2), must reach a decision regarding
the withdrawal of recognition of sub-isiZwe concerned within a reasonable period.

(4) The Premier, subject to the provisions of subsections (2) and (3), may —
(a) by notice in the Provincial Gazette, withdraw the recognition of sub-isiZwe
contemplated in subsection (1); or
(b) refuse to withdraw the recognition of sub-isiZwe contemplated in subsection (1), in
which event he or she must notify iNkosi concerned of the reasons for the refusal

within a period of 60 days after the decision contemplated in subsection (3).
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Recognition of isiGodi
9.(1) IsiGodi may be recognised as such if it —
(a) is recognised by iNkosi and the traditional council of isiZwe concerned;
(b) is situated within the area of jurisdiction of the traditional council of the relevant
isiZwe;
(c) is managed by iNduna as contemplated in section 15; and
(d) will contribute to the effective and efficient administration of the relevant traditional

council.

(2)(a) In the event that a portion of isiZwe is of the view that it complies with the criteria
contemplated in subsection (1), it may request the relevant traditional council to apply to the
Premier for the recognition of such portion of the community as isiGodi.

(b) If the traditional council is of the view that the portion of isiZwe referred to in paragraph
(a) does not comply with the criteria set out in subsection (1), the traditional council must

inform the community and Premier accordingly and provide reasons for such view.

(3) Before taking a decision as contemplated in subsection (4), the Premier may appoint an
independent person or persons to conduct an investigation in order to determine whether the
application for recognition of isiGodi complies with the criteria contemplated in subsection

(1).

(4) The Premier must reach a decision regarding the recognition of a community within a
reasonable period having regard to the circumstances and nature of the application.

(5) In the event that the Premier refuses the written application, he or she must notify the
applicants concerned of the reasons for the refusal within a period of 60 days after the
decision has been reached, as contemplated in subsection (4).

(6) The Premier may, after consultation with the relevant traditional council and iNkosi —
(a) refuse to recognise isiGodi concerned; or
(b) recognise isiGodi concerned as part of isiZwe concerned by notice in the Provincial

Gazette.

Withdrawal of recognition of isiGodi
10.(1) The withdrawal of the recognition of isiGodi may only be considered where iNkosi and

the traditional council concerned request the Premier to withdraw such recognition.
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(2) The application contemplated in subsection (1) must provide detailed reasons supporting
the application for withdrawal of the recognition of isiGodi concerned: Provided that the
Premier may appoint an independent person or persons to conduct an investigation in order
to establish whether there is sufficient cause for the withdrawal of the recognition of relevant
isiGodi.

(3) The Premier, subject to the provisions of subsection (2), must reach a decision regarding
the withdrawal of recognition of isiGodi concerned within a reasonable period.

(4) The Premier, subject to the provisions of subsections (2) and (3), may —
(a) by notice in the Provincial Gazette, withdraw the recognition of isiGodi
contemplated in subsection (1); or
(b) refuse to withdraw the recognition of isiGodi contemplated in subsection (1), in
which event he or she must notify iNkosi and the traditional council concerned of the
reasons for the refusal within a period of 60 days after the date of the decision

contemplated in subsection (3).

CHAPTER 3
TRADITIONAL LEADERS

Recognition and remuneration of traditional leadership
11.(1) The following traditional leadership positions are recognised in terms of this Act —
(a) iSilo;
(b) iNkosi;
(c) isiPhakanyiswa,; and
(d) iNduna.

(2) The following criteria apply whenever a leadership position is to be recognised —
(a) a proven history of existence of such leadership position within the community
concerned;
(b) a proven history of acceptance of such leadership position by the community
concerned;
(c) the proven application over time of established customary law and customs within
the particular community, pertaining to the hereditary succession or election of

leadership including the term of the elected leadership;
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(d) a history of functions and powers of the specific leadership position in terms of the
established customary law and customs within the particular community;
(e) the recognition of the community in terms of this Act; and
(f) a proven history of —
(i) hereditary leadership in terms of customary law or customs of the community,
with or without a customary role for community participation in the determination
or confirmation of the individual as leader; or
(i) elected leadership where, in terms of the customary law or customs of the

community concerned, the leader is elected.

(3) The remuneration, allowances and benefits payable to iSilo, iNkosi, isiPhakanyiswa and
iziNduna are as determined in accordance with the Remuneration of Public Office Bearers
Act, 1998 (Act No. 20 of 1998).

Identification, recognition and withdrawal of recognition of iSilo

12. The provisions of sections 9 and 10 of the Traditional Leadership and Governance
Framework Act, 2003, apply to the identification, recognition and withdrawal of recognition of
iSilo.

Identification and recognition of iNkosi
13.(1) Whenever the position of iNkosi is to be filled —
(a) uMndeni must, within a reasonable period after the position has become vacant,
having regard to the circumstances, applicable customary law and customs, and the
guidelines contained in Schedule 2 —
(i) identify a person to assume the position of iNkosi;
(i) in writing, inform iSilo of the person identified to fill the position of iNkosi,
providing reasons for such identification;
(iii) in writing, inform the Premier and the responsible Member of the Executive
Council of the person identified to fill the position of iNkosi as well as the reasons
for such identification: Provided that the notification to the Premier must include
proof that subparagraph (ii) has been complied with; and
(b) the Premier, after consultation with the responsible Member of the Executive
Council, and subject to subsections (2) and (3), must recognise a person so identified

as contemplated in paragraph (a)(i) as iNkosi.
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(2) The following grounds exclude any person from being recognised as iNkosi —
(a) the conviction of an offence for which a sentence of imprisonment of more than 12
months without the option of a fine was imposed;
(b) physical incapacity or mental infirmity which, based on acceptable medical
evidence, makes it impossible for iNkosi to function as such;
(c) a determination by the National Commission as contemplated in section 26(2)(b) of
the Traditional Leadership and Governance Framework Act, 2003, that a previous
appointment or recognition of the person concerned was made incorrectly; or

(d) a transgression of customary law or customs that warrants non-recognition.

(3) Where there is evidence or an allegation that the identification of the person identified for

recognition as iNkosi was not done in terms of customs and customary law, the Premier may
(a) appoint a person or persons to conduct an investigation and to provide a report on
whether the identification of the person was done in terms of customs and customary
law; or

(b) nonetheless recognise the person so identified as iNkosi.

(4) The Premier, after having considered the report contemplated in subsection (3)(a), may —
(a) recognise the person so identified as iNkosi; or
(b) refuse to recognise the person so identified as iNkosi, in which event the Premier
must inform uMndeni of the reasons for his or her decision and request uMndeni to

identify another person as contemplated in subsection (1).

(5) The recognition of the person identified as iNkosi as contemplated in this section must be
done by way of —
(a) publication of a notice of recognition in the Provincial Gazette by the Premier; and

(b) the issuing of a certificate of recognition to iNkosi concerned.

(6) Upon publication of the notice of recognition of iNkosi in the Provincial Gazette, the Head
of the Department must inform iSilo, the Provincial House and the local house concerned of

the recognition of iNkosi.

Identification and recognition of isiPhakanyiswa
14. For the purposes of the identification and recognition of isiPhakanyiswa the process, as

contemplated in section 13, applies with the necessary changes: Provided that —
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(a) such recognition is for a period of five years;
(b) any reference to uMndeni is deemed to refer to an electoral college; and
(c) the customary identification processes referred to in section 13(1)(a) are replaced

by a democratic election, to be held in the prescribed manner.

Identification and recognition of iNduna

15. Whenever the position of iNduna for a specific isiGodi is to be filled —
(a) a person who is to assume the position of iNduna must, in terms of customs or
customary law, be identified by iNkosi or be nominated by the community concerned at
imbizo called for that purpose, within a reasonable time after the need arises for such
a position to be filled, taking into account whether any of the grounds referred to in
section 13(2) apply to that person;
(b) iNkosi must apply to the Premier for the recognition of the person so identified or
nominated and provide the Premier with the particulars of such person; and
(c) the Premier concerned must recognise the person so identified or nominated as

iNduna, as contemplated in section 13(5), read with the necessary changes.

Identification and recognition of iSo /eSilo and iSo leNkosi
16.(1) For the purposes of identification and recognition of iSo /eSilo and iSo leNkosi, the
provisions of section 13 apply with the necessary changes: Provided that —
(a) iSilo identifies the persons for recognition as iSo leSilo in uSuthu isiZwe and its
sub-isiZwe; and
(b) iNkosi identifies the persons for recognition as iSo leNkosi in any sub-isiZwe

established and recognised as contemplated in section 7.

(2) In the event that iSo leSilo or iSo leNkosi should pass away, retire or resign at any stage
whilst uSuthu isiZwe or any other isiZwe does not have a recognised iSilo, iNkosi,
iBambabukhosi or iBambela, as the case may be, the Premier must, within a period of 90
days of the position becoming vacant, recognise a suitable person from the members of sub-
isiZwe to manage the affairs of sub-isiZwe concerned, until iSilo, iNkosi, iBambabukhosi or
iBambela, as the case may be, is recognised and appoints iSo leSilo or iSo leNkosi, as the

case may be.
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Identification and recognition of iBambabukhosi, iBambela, and iSekela leNkosi
17.(1) The provisions of section 13 apply with the necessary changes to the identification
and recognition of iBambabukhosi, iBambela and iSekela leNkosi:. Provided that —
(a) iBambabukhosi may only be identified and recognised where the successor to the
leadership position concerned has been identified, but is still a minor in accordance
with the customs and customary law of isiZwe concerned;
(b) iBambela may only be identified and recognised where —
(i) a successor to the leadership position concerned has not been identified;
(i) the identification of the successor to the leadership position concerned is
being reconsidered as contemplated in section 13(3), as the case may be;
(iii) iSilo, iNkosi or isiPhakanyiswa recognised, as contemplated in section 12, 13
or 14, as the case may be, will be absent from his or her area of jurisdiction for a
period of more than six months for —
(aa) the treatment of iliness;
(bb) study purposes; or
(cc) any other lawful purpose, but excluding circumstances contemplated in
paragraph (c); and
(c) iSekela leNkosi must be identified and recognised by iNkosi or isiPhakanyiswa after
consultation with uMndeni or the electoral college, as the case may be, for the duration
of the absence of iNkosi or isiPhakanyiswa, as the case may be, where such iNkosi or
isiPhakanyiswa —
(i) becomes a full-time member of a municipal council;
(ii) is elected as a member of a provincial legislature;
(iii) is elected as a member of the National Assembly;
(iv) is appointed as a permanent delegate to the National Council of Provinces;
(v) is elected to, or appointed in, a full-time position in the National or Provincial
House or a Local House;
(vi) is appointed as a full-time member of the National Commission;
(vii) is appointed as a member of the Commission; or
(viii) is appointed in a full-time position in any of the three spheres of

government.

(2) Notwithstanding the provisions of subsection (1)(b), the Premier must, in the event that
uMndeni fails to identity a person for recognition as iNkosi or iBambabukhosi within a period
of 60 days after the date on which the position has become vacant, after consultation with

uMndeni, identify and recognise a suitable person who is either iNduna or a member of the
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traditional council, as iBambela, until such time that iNkosi or iBambabukhosi is identified as

contemplated in section 13 or 17.

(3) The recognition of iBambabukhosi, iBambela and iSekela leNkosi must be reviewed by

the Premier at least once every five years.

(4) The notice of recognition of iBambabukhosi published by the Premier in the Provincial
Gazette must stipulate the identity of the successor to wbuKhosi on whose behalf
iBambabukhosi has been recognised, and iBambabukhosi must acknowledge that he or she

has no claim to ubuKhosi by completing the form contemplated in Schedule 3.

Grounds for withdrawal of recognition of traditional leaders
18. The recognition of any traditional leader —
(a) must be withdrawn if he or she —
(i) has been convicted of an offence with a sentence of imprisonment of more
than 12 months without the option of a fine;
(i) suffers from a physical incapacity or mental infirmity which, based on
acceptable medical evidence, makes it impossible for that iNkosi or iNduna to
function as such;
(iii) no longer permanently resides within the area of the traditional council;
(iv) has been removed from office in terms of the Code of Conduct; or
(v) a determination by the National Commission as contemplated in section 25 of
the Traditional Leadership and Governance Framework Act, 2003, that a
previous appointment or recognition of the person concerned was made
incorrectly; and
(b) may be withdrawn if he or she has transgressed a customary law or custom, on

grounds that warrant withdrawal of recognition.

Withdrawal of recognition of iNkosi

19.(1) Whenever any of the grounds contemplated in —
(a) section 13(2) come to the attention of uMndeni, uMndeni must request the Premier,
in writing, to withdraw the recognition of iNkosi concerned; or
(b) section 13(3) come to the attention of uMndeni, and uMndeni decides to
recommend the withdrawal of the recognition of iNkosi, uMndeni must, in writing,

inform the Premier of the particulars of, and the reasons for, the requested removal.
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(2) In the event that the Premier decides to remove iNkosi, the Premier must withdraw the
recognition of iNkosi by notice in the Provincial Gazette, which notice must provide

particulars of the reasons for the withdrawal of recognition.

(3) Upon publication of the notice of withdrawal of recognition of iNkosi in the Provincial
Gazette, the Head of the Department must inform iSilo, uMndeni, the Provincial House and

the Local House concerned of the withdrawal of recognition of iNkosi.

(4) Where the Premier has withdrawn the recognition of iNkosi, as contemplated in
subsection (2), the identification and recognition of a successor, as contemplated in section

13, must commence forthwith.

Withdrawal of recognition of iéiPhakanyiswa

20.(1) Whenever any of the grounds contemplated in —
(a) section 13(2) come to the attention of the traditional council or members of isiZwe,
the traditional council or members of isiZwe must request the Premier to withdraw the
recognition of isiPhakanyiswa concerned; or
(b) section 13(3) come to the attention of the traditional council or members of isiZwe,
and the traditional council or members of isiZwe decide to recommend the withdrawal
of the recognition of isiPhakanyiswa, the traditional council or members of isiZwe must,
in writing, inform the Premier of the particulars of, and the reasons for, the requested

removal.

(2) In the event that the Premier decides to remove isiPhakanyiswa, the Premier must
withdraw the recognition of isiPhakanyiswa by notice in the Provincial Gazette, which notice
must provide particulars of the reasons for the withdrawal of recognition: Provided that the
recognition of isiPhakanyiswa at the conclusion of his or her term of office is terminated

without the necessity of a notice in the Provincial Gazette.

(3) Upon publication of the notice of withdrawal of recognition of isiPhakanyiswa in the
Provincial Gazette, the Head of the Department must inform iSilo, the Provincial House and

the Local House concerned of the withdrawal of recognition of isiPhakanyiswa.
(4) Where the Premier has withdrawn the recognition of isiPhakanyiswa, as contemplated in

subsection (2), the process to elect a new isiPhakanyiswa, as contemplated in section 14,

must commence within a period of 60 days.
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Withdrawal of recognition of iNduna

21.(1) Whenever any of the grounds contemplated in —
(a) section 13(2) come to the attention of iNkosi, the traditional council or members of
isiZwe, iNkosi, the traditional council or members of isiZwe must then request the
Premier to withdraw the recognition of iNduna concerned; or
(b) section 13(3) come to the attention of iNkosi, the traditional council or members of
isiZwe, and iNkosi, the traditional council or members of isiZwe decide to recommend
the withdrawal of the recognition of iNduna, iNkosi, the traditional council or members
of isiZwe must, in writing, inform the Premier of the particulars of, and the reasons for,

the requested removal.

(2) In the event that the Premier decides to remove iNduna, the Premier must withdraw the
recognition of iNduna by notice in the Provincial Gazette, which notice must provide

particulars of the reasons for the withdrawal of recognition.

(3) Upon publication of the notice of withdrawal of recognition of iNduna in the Provincial
Gazette, the Head of the Department must inform iNkosi and the traditional council

concerned of the withdrawal of recognition of iNduna.

(4) Where the Premier has withdrawn the recognition of iNduna, as contemplated in
subsection (2), the process to recognise a new iNduna, as contemplated in section 15, must

commence within a period of 60 days.

Withdrawal of recognition of iSo leSilo and iSo leNkosi

22.(a) Whenever iSilo or iNkosi decides to remove iSo leSilo and iSo leNkosi, he or she
must inform the Premier, in writing, of such decision, whereafter the Premier must withdraw
the recognition of iSo leSilo and iSo leNkosi.

(b) The provisions of section 13(5) apply to the withdrawal of recognition contemplated in

paragraph (a).

Removal of iBambabukhosi, iBambela and iSekela leNkosi
23. The recognition of iBambabukhosi, iBambela and iSekela leNkosi —
(a) is withdrawn by operation of law where —
(i) in the case of iBambabukhosi and iBambela, the successor to the position of

iNkosi is recognised as contemplated in section 13; or
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(i) in the case of iSekela leNkosi, when the circumstances leading to the
absence of iNkosi, as contemplated in section 17(1)(c), no longer exist; or

(b) may be withdrawn in accordance with the provision of section 18, 68 or 70.

CHAPTER 4
ESTABLISHMENT, COMPOSITION AND RECOGNITION OF KINGSHIP AND
TRADITIONAL COUNCILS
Establishment, composition and recognition of kingship council
24. A kingship council must be established and recognised in KwaZulu-Natal in accordance
with the provisions of section 3A of the Traditional Leadership and Governance Framework

Act, 20083.

Establishment, composition and recognition of traditional councils

25.(1) Once the Premier has recognised isiZwe as contemplated in section 5, isiZwe, with
the assistance of the Department, must establish a traditional council as contemplated in this
section and in compliance with Schedule 4, within a period of three months after the date of

recognition of the community concerned.

(2) The number of members of a traditional council must comprise of at least one third

women.

(3) The members of a traditional council, who must be at least 18 years old, must consist of
(a) traditional leaders and members of isiZwe selected by iNkosi concerned, who is an
ex officio member and chairperson of the traditional council, for a term of five years
aligned with the term of office of the National House of Traditional Leaders, in terms of
that community’s customs, which may include consultation with uMndeni, taking into
account the need for overall compliance with paragraph (b); and
(b) other members of isiZwe who are democratically elected in a prescribed manner,
for a term of five years aligned with the term of office of the National House of
Traditional Leaders and who must constitute 40 per cent of the members of the
traditional council: Provided that the term of office of members of the traditional council
will not terminate until the date on which the newly elected members of the traditional

council assume office.
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(4) iNkosi must announce the names of the members of the traditional council selected by
him or her in terms of subsection (3)(a) before the remaining members of the traditional

council are elected.

(5) iNkosi concerned must submit the names of the members of the traditional council and
the particulars of the establishment of that traditional council to the Premier, in writing, within

two weeks of the date of establishment of that council in terms of this section.

(6) Where an insufficient number of women are available to participate in the traditional
council, as envisaged in subsections (3)(a) and (b), iNkosi concerned must submit proof to

the Premier that an insufficient number of women are available to so participate.

(7) On receipt of the information contemplated in subsections (5) or (6), the Premier must
consider whether the establishment of the traditional council concerned was done in
accordance with this section and section 3 of the Traditional Leadership and Governance
Framework Act, 2003.

(8) Where the provisions of subsection (6) are not applicable, and if the Premier is satisfied
that this section and section 3 of the Traditional Leadership and Governance Framework
Act, 2003, have been complied with, the Premier must, by notice in the Provincial Gazette,

recognise the traditional council and determine its area of jurisdiction.

(9) Where the provisions of subsection (6) are applicable, the Premier may, if he or she is
satisfied, and after consultation with /siZwe concerned, that it has been proven that there is
an insufficient number of women available to participate in the traditional council, determine
a lower threshold for that traditional council, than that required by section 3(2)(b) of the

Traditional Leadership and Governance Framework Act, 2003.

(10) After the Premier has determined a lower threshold in terms of subsection (9) and the
Premier is satisfied that the other provisions of this section and section 3 of the Traditional
Leadership and Governance Framework Act, 2003, have been complied with, the Premier
must, by notice in the Provincial Gazette, recognise the traditional council and determine its

area of jurisdiction.

(11) The provisions of this section apply with the necessary changes to —
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(a) the establishment, composition and recognition of traditional councils chaired by
isiPhakanyiswa; and
(b) the re-constitution of traditional councils upon the expiry of the five year term of

office of a traditional council.

(12) At the first meeting of a traditional council established and recognised as contemplated
in this section, the members of the traditional council must elect a deputy chairperson from
amongst its members, who must act as chairperson of the traditional council during the

temporary absence of the chairperson of the traditional council.

(13) The provisions of this section, as well as sections 26 and 27, apply with the necessary
changes to the establishment, composition and recognition of traditional councils for sub-

isiZwe.

Vacating of seats and filling of vacancies
26.(1) The seat of a member of a traditional council becomes vacant —
(a) upon the death of the member;
(b) if the member resigns in writing;
(c) if the member has been convicted of an offence and sentenced to imprisonment of
more than 12 months without the option of a fine; or

(d) if the member is of unsound mind and has been so declared by a competent court.

(2) If a member of a traditional council vacates a seat, the chairperson of the traditional
council must inform the Department of the vacancy within a period of 14 days after the date
on which the vacancy occurred and the vacancy must be filed as contemplated in
subsections (3) and (4) below: Provided that a member contemplated in this subsection will
only serve on the traditional council for the remainder of the term of office of the remaining

members.

(3) Any vacancy amongst —
(a) the selected members of a traditional council must be filled by iNkosi, as
contemplated in section 25(3)(a), within a period of 30 days after the date on which the
vacancy has occurred; or
(b) the elected members of a traditional council must be filled, as contemplated in
section 25(3)(b), within a period of 90 days after the date on which the vacancy has

occurred.
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Withdrawal of recognition of traditional councils
27. In the event that the Premier withdraws the recognition of isiZwe, as contemplated in
section 6, the notice contemplated in section 6(4)(b) must also provide for the simultaneous

withdrawal of recognition of the traditional council concerned, as well as for related matters.

CHAPTER 5
ROLES, POWERS AND FUNCTIONS OF TRADITIONAL LEADERS

Roles, powers and functions of iSilo
28. iSilo must —
(a) uphold the Constitution and the laws of KwaZulu-Natal;
(b) promote peace, stability and nation building;
(c) serve as a symbol of —
(i) provincial unity; and
(i) cross-cultural unity; and
(d) protect and promote —
(i) customary law and customs;
(ii) isiZwe;
(iii) traditional institutions; and
(iv) the Zulu royal legacy; and
(e) install iNkosi;
(f) participate in the activities of the Provincial House; and
(g) carry out, execute and perform the roles, powers and functions provided for in —
(i) customary law and customs;
(ii) any other legislation; and
(iii) regulations published as contemplated in section 9(5)(a) of the Traditional
Leadership and Governance Framework Act, 2003.

Roles, powers, and functions of iNkosi
29.(1) iNkosi must —
(a) protect and promote —
(i) customary law and customs; and

(ii) the institution of traditional leadership; and
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(b) manage the affairs of isiZwe concerned as contemplated in this Act and other
applicable legislation;
(c) co-operate with, support and assist traditional institutions in the carrying out,
execution and performance of their roles, powers and functions;
(d) serve as a symbol of unity within isiZwe concerned;
(e) promote indigenous knowledge systems for sustainable development and disaster
management;
(f) share information and co-operate with other iNkosi;
(g) act as chairperson of the traditional council recognised in section 25;
(h) act on behalf of the traditional council recognised in section 25 when it is not in
session;
(i) be co-responsible with traditional councils recognised in section 25 for the
development of isiZwe, including their general socio-economic upliftment;
(j) participate in municipal councils as contemplated in section 81 of the Local
Government: Municipal Structures Act, 1998 (Act No. 117 of 1998);
(k) participate in the activities of the Local House;
() participate in the activities of the Provincial House;
(m) promote the ideals of co-operative governance, integrated development planning,
sustainable development and service delivery;
(n) meet at least once every six months with isiZwe concerned to —
(i) give account of their activities; and
(ii) provide information on the contents and implications of new laws and
government programmes; and
(o) carry out, execute and perform any other role, power or function allocated to iNkosi

as contemplated in this Act, other applicable legislation, customary law and customs.

(2) Provincial organs of state may, through legislative and administrative measures, provide
for roles, powers or functions for iNkosi in respect of —

(a) arts and culture;

(b) agriculture;

(c) health;

(d) housing;

(e) welfare;

(f) safety and security;

(g) economic development;

(h) environment;

(i) tourism;
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(j) disaster management;

(k) the management of natural resources;

(I) the dissemination of information relating to government policies and programmes;
and

(m) education.

(3) In addition to the roles, powers or functions contemplated in subsection (2), iNkosi may

also perform such functions associated with the administration of justice, land administration

and the registration of births, deaths and customary marriages as may be provided for in

terms of applicable national legislation.

(4) Whenever an organ of state considers allocating roles, powers and functions to iNkosi,

as contemplated in subsection (2), such allocation may be done by means of delegations,

agency agreements or powers of attorney: Provided that the organ of state concerned must

(a) obtain the concurrence of the responsible Member of the Executive Council;
(b) consult with —

(i) the Provincial House; and

(i) the Local House concerned; and
(c) ensure that the allocation of roles, powers and functions is consistent with the
Constitution and applicable legislation;
(d) take the customary law and customs of isiZwe concerned into consideration;
(e) ensure that the allocation of roles, powers and functions is accompanied by
sufficient skills development, administrative, financial and other support and that
appropriate measures to account for such support are implemented;
(f) ensure, to the extent that it is reasonably possible, that the allocation of roles,
powers and functions is implemented uniformly; and
(g) promote the constitutional principles of co-operative governance, the constitutional
basic values and principles of public administration, integrated development planning,
sustainable development and service delivery through the allocation of roles, powers

and functions.

(5) In the carrying out, execution and performance of the roles, powers and functions

contemplated in subsections (1) and (2), iNkosi must —

(a) keep proper records;
(b) disclose the receipt of gifts as contemplated in the Code of C