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THRING, J.:

The question which arises for decision in this matter is whether a final judgment of the High Court can



be set aside simply because it has been satisfied in full by the judgment debtor, and the judgment

creditor consents to its rescission.

In 1996 the applicants, who are married to each other in community of property, mortgaged their
immovable property to Saambou Bank, Limited by way of a continuing covering mortgage bond as
security for moneys lent and advanced and to be lent and advanced by the bank to them. The
applicants later fell into arrears with their monthly instalments. On the 215t February, 2003 Saambou
Bank, Limited, which was by then under curatorship, represented by its curator, the respondent,
issued summons against the applicants under the bond for payment of the sum of R155,405.86, an
order declaring the mortgaged property executable, and costs. The summons was duly served on the
applicants. However, they did not enter appearance to defend the action. On the gth April, 2003 the
Registrar of this Court duly granted the respondent judgment as prayed in the summons by default of

entry of appearance to defend in terms of Rule 31(5). The judgment was, of course, final in form.

This is an application by the applicants for rescission of the judgment. It is brought under Rule 31(2)
(b). There is also an application under Rule 27(3) for condonation of the applicants' failure to bring
their application for rescission within the period of 20 days referred to in Rule 31(2)(b), which

condonation will, in the circumstances, be granted.

The applicants were previously legally represented, but are no longer so. The respondent does not



oppose this application. At the request of the Court, and as amici curiae, Ms Wharton appears for the

applicants and Mr Maree for the respondent. We are indebted to both of them for the able and

conscientious manner in which they have assisted the Court at short notice.

The application is founded solely on an allegation by the applicants that after the judgment had been
granted against them they "liquidated the outstanding judgment debt, interest and costs" and that,
consequently, they "are no longer indebted to the plaintiff in the amount claimed or at all." Annexed to
their affidavits is a copy of a letter from First Rand Bank, Limited dated the gth July, 2008 in which the

following is said:

"We will not appose (sic) the rescission of judgment.

1. We consent to the rescission of judgment.

2. We give condonation for late bringing of the application.

3. We confirm that your bond account is closed and bond cancelled in deeds
office.

4, The cost for the above will be for your own account.”

The letter purports to have been written by First Rand Bank, Limited as agent for Saambou, Limited. It

can accordingly safely be accepted that the respondent consents to the judgment being rescinded.



The applicants aver that if it is not rescinded they will suffer prejudice, inasmuch as they will in future
be unable to secure credit facilities from financial institutions. There is no suggestion anywhere on the
papers that the applicants have or have ever had any defence to the respondent's claims against
them. Nor is any express explanation proffered for their failure to enter appearance to defend the

action, save for their averment

that........ "(d)uring 2002/2003 the financial position of the second defendant

and myself [the first applicant] grew increasingly precarious................. The fact

that they had no defence to the respondent's claims may, of course, have played a role in their
decision not to defend the action: indeed, it seems not improbable that this was a material factor in

that decision.

Be that as it may, when the matter came before me on the 16t October, 2008 in the Third Division |
was not satisfied that | should deal with it sitting alone in view of the existence of apparently conflicting
decisions on the question, and in terms of sec. 13(1 )(b) of the Supreme Court Act, No. 59 of 1959 |

referred the matter for hearing before a Full Court. This is that hearing.

Rule 31(2)(b) under which, as | have said, the application is brought, reads as follows:



"A defendant may within 20 days after he or she has knowledge of such judgment apply
to court upon notice to the plaintiff to set aside such judgment and the court may, upon

good cause shown, set aside the default judgment on such terms as to it seems meet."

Rule 31(5) (d) may also be relevant. It provides:

"Any party dissatisfied with a judgment granted ................. by the
registrar may, within 20 days after he has acquired knowledge
of such judgment ... , set the matter down for

reconsideration by the court.”

An order or judgment may also be rescinded or varied under Rule 42(1), which reads:

"The court may, in addition to any other powers it may have, mero motu or upon the application

of any party affected, rescind or vary:

(@  Anorder or judgment erroneously sought or erroneously granted in the absence of any

party affected thereby;

(b) an order or judgment in which there is an ambiguity, or a patent error or omission, but

only to the extent of such ambiguity, error or omission;



(c) an order or judgment granted as the result of a mistake common to the parties."

However, it is clear that Rule 42(1) has no application in the present case, inasmuch as there is no

suggestion that the judgment here concerned was erroneously sought or erroneously granted, that it

contains any ambiguity, patent error or omission, or that it was granted as a result of a mistake

common to the parties: see Lazarus and Another v. Nedcor Bank Ltd., Lazarus and Another v. ABSA

Bank Ltd., 1999(2) SA 782 (W) at 785 A. Rule 42(1) can consequently be left out of account for the

purposes of this application.

Other than by means of the machinery of Rule 31(2)(b), Rule 31(5)(d) or Rule 42(1), a judgment or

order of this Court may be set aside by it in the exercise of its powers under the common law: see de

Wet and Others v. Western Bank Ltd., 1979(2) SA 1031 (AD) at 1042 H. | turn to this topic now, since

it seems to me to be the appropriate place at which to commence a consideration of the question at

issue.

It would be desirable, | think, to commence with some general observations of the common-law power,

as | perceive it, of this Court to rescind its own final judgments and orders, as set out and discussed in

a number of decisions of the Appellate Division and the Supreme Court of Appeal.



A convenient starting-point is perhaps the judgment of Trengove, A.J.A., as he then was, in de Wet

and Others v. Western Bank Ltd., supra. The learned Judge of Appeal referred, inter alia, to the

decision in Childerley Estate Stores v. Standard Bank of S.A. Ltd., 1924 OPD 163, in which it was

held, in effect, that this power could be exercised only in cases of fraud or in certain very exceptional

cases of Justus error. Trengove, A.J.A. found, however, at 1040 D that the Court's power to grant this

kind of relief under the common law was not confined to the grounds specifically mentioned in the

Childerley case. At 1041 C-E he said:

"The Courts of Holland, as | have mentioned, appear to have had a relatively wide
discretion in regard to the rescission of default judgments, and a distinction seems to
have been drawn between the rescission of default judgments, which had been granted
without going into the merits of the dispute between the parties, and the rescission of
final and definitive judgments, whether by default or not, after evidence had been
adduced on the merits of the dispute. (Cf Athanassiou v Schultz 1956(4) SA 357 (W) at
360G en Verkouteren v Savage 1918 AD 143 at 144). In the former instance the Court
enjoyed relatively wide powers of rescission, whereas in the latter event the Court was,
generally speaking, regarded as being functus officio, and judgments could only be set
aside on the limited grounds mentioned in the Childerley case. (Cf Voet 2.11.9 and

Loenius Decisien en Observatien cas 109)."

At 1042 F - 1043 A the learned Judge of Appeal continued:

"Thus, under the common law, the Courts of Holland were, generally speaking,



empowered to rescind judgments obtained on default of appearance, on sufficient case
shown. This power was entrusted to the discretion of the Courts. Although no rigid limits
were set as to the circumstances which constituted sufficient cause (cf examples
quoted by Kersteman (op_cit sv defaillant) the Courts nevertheless laid down certain
general principles, for themselves, to guide them in the exercise of their discretion.
Broadly speaking, the exercise of the Court's discretionary power appears to have been
influenced by considerations of justice and fairness, having regard to all the facts and
circumstances of the particular case. The onus of showing the existence of sufficient
cause for the relief was on the applicant in each case, and he had to satisfy the Court,
inter_alia, that there was some reasonably satisfactory explanation why the judgment
was allowed to go by default. It follows from what | have said that the Court's discretion
under the common law extended beyond, and was not limited to, the grounds provided

for in Rules 31 and 42(1), and those specifically mentioned in the Childerley case.

Those grounds do not, for example, cover the case of a litigant, or his legal
representative, whose default is due to unforeseen circumstances beyond his control,
such as sudden illness, or some other misadventure; one can envisage many situations
in which both logic and common sense would dictate that a defaulting party should, as

a matter of justice and fairness, be afforded relief."

From the above passages in the judgment in de Wet's case, supra, it seems to me that the following

three propositions emerge, which are relevant to the present matter:

1)

2)

This Court's common-law power to rescind its own judgments and orders, at least in
cases where the merits of the dispute between the parties have not been gone into, is
not confined to cases of fraud or the exceptional cases of justus error which are
referred to in the Childerley case, supra, but may be exercised on wider grounds than

those;

Generally speaking, this Court, like the Courts of Holland, is empowered to rescind its



judgments and orders given in default of appearance "on sufficient case shown" (at
1042 F-G: the word "case" may be a misprint here for "cause"); this is a discretionary
power, the exercise of which is influenced by "considerations of justice and fairness,
having regard to all the facts and circumstances of the particular case" (at 1042 H);

(3) The applicant for rescission, who bears the onus in this regard, has to satisfy the Court,
inter alia, that "there was some reasonably satisfactory explanation why the judgment

was allowed to go by default” (at 1042 in fine).

See, also, Silber v. Ozen Wholesalers (Pty.) Ltd., 1954(2) SA 345 (AD) at 352 G.

The term "sufficient cause" or "good cause" (which is practically synonymous: see

Silber v. Ozen Wholesales (Pty.) Ltd., supra, at 352 in fine) was considered in this context by die

Appellate Division in Chetty v. Law Saociety, Transvaal, 1985(2) SA 756 (AD). Miller, J.A. said at 764 | -

765 E:

"The appellant's claim for rescission of the judgment confirming the rule nisi cannot be
brought under Rule 31(2)(b) or Rule 42(1), but must be considered in terms of the
common law, which empowers the Court to rescind a judgment obtained on default of
appearance, provided sufficient cause therefor has been shown. (See De Wet and
Others v. Western Bank Ltd. 1979(2) SA 1031 (A) at 1042 and Childerly Estate Stores
v. Standard Bank of SA Ltd. 1924 OPD 163.) The term 'sufficient cause' (or 'good

cause') defies precise or comprehensive definition, for many and various factors require

to be considered. (See Cairn's Executors v. Gaarn, 1912 AD 181 at 186 per Innes, JA.)



But it is clear that in principle and in the long-standing practice of our Courts two

essential elements of 'sufficient cause’ for rescission of a judgment by default are:

0] that the party seeking relief must present a reasonable and acceptable
explanation for his

default; and

(i) that on the merits such party has a bona fide defence which, prima facie,
carries some prospect of success. (De Wet's case supra at 1042; P E
Bosman Transport Works Committee and Others v Piet Bosman
Transport (Pty) Ltd
1980 (4) SA 794 (A); Smith NO v Brummer NO and Another; Smith NO v
Brummer 1954 (3) SA 325 (O) at 357-8.)

It is not sufficient if only one of these two requirements is met; for obvious reasons a
party showing no prospect of success on the merits will fail in an application for
rescission of a default judgment against him, no matter how reasonable and convincing
the explanation of his default. And ordered judicial process would be negated if, on the
other hand, a party who could offer no explanation of his default other than his disdain
of the Rules was nevertheless permitted to have a judgment against him rescinded on

the ground that he had reasonable prospects of success on the merits."

The two essential elements of the "sufficient cause” or "good cause" required for the rescission of a

final judgment, both of which must be present, are, with respect, set out with abundant clarity in this

passage, and

| emphasize them, particularly the second, viz. that the applicant must show that on the merits of the



case he has a bona fide defence which prima facie carries some prospect of success.

Most recently, in Colyn v. Tiger Food Industries Ltd. t/a Meadow Feed Mills (Cape), 2003(6) SA 1

(SCA) the Court's common-law powers were again considered and commented upon by the Supreme

Court of Appeal. At 5 | - 6 B (para. [4]) Jones, A.J.A. said:

"As | shall try to explain in due course, the common law before the introduction of Rules
to regulate the practice of superior Courts in South Africa is the proper context for the
interpretation of the Rule. The guiding principle of the common law is certainty of
judgments. Once judgment is given in a matter it is final. It may not thereafter be altered
by the Judge who delivered it. He becomes functus officio and may not ordinarily vary
or rescind his own judgment (Firestone SA (Pty) Ltd v Genticuro AG). That is the
function of a Court of appeal. There are exceptions. After evidence is led and the merits
of the dispute have been determined, rescission is permissible only in the limited case
of a judgment obtained by fraud or, exceptionally, justus error. Secondly, rescission of a
judgment taken by default may be ordered where the party in default can show

sufficient cause."

At 9 C-F (para. [11]) the learned Acting Judge of Appeal continued:

"l turn now to the relief under the common law. In order to succeed an applicant for rescission of a
judgment taken against him by default must show good cause (De Wet and Others v Western Bank
Ltd (supra)).

The authorities emphasise that it is unwise to give a precise meaning to the term 'good cause'. As



Smalberger J. put it in HDS Construction (Pty) Ltd v Walit:

'When dealing with words such as 'good cause' and 'sufficient cause' in other Rules and
enactments the Appellate Division has refrained from attempting an exhaustive definition of
their meaning in order not to abridge or fetter in any way the wide discretion implied by these
words (Cairns' Executors v Gaarn 1912 AD 181 at 186; Silber v Ozen Wholesalers (Pty) Ltd
1954 (2) SA 345 (A) at 352-3). The Court's discretion must be exercised after a proper

consideration of all the relevant circumstances.'

With that as the underlying approach the Courts generally expect an applicant to show good cause (a)
by giving a reasonable explanation of his default; (b) by showing that his application is made bona
fide; and (c) by showing that he has a bona fide defence to the plaintiff's claim which prima facie has
some prospect of success (Grant v Plumbers (Pty) Ltd, HDS Construction (Pty) Ltd v Wait, supra,

Chetty v Law Society, Transvaal."

A further requirement for rescission of a judgment under the common-law was

mentioned by Trengove, A.J.A., as he then was, in Swadif (Pty.) Ltd. v. Dyke, N.O., 1978 (1) SA 928

(AD) where, at 939 E he said:

.......... it is abundantly clear that at common law any cause of action, which is relied on
as a ground for setting aside a final judgment, must have existed at the date of the final
judgment.

There must be some causal connection between the circumstances which give rise to
the claim for rescission and

the judgment



On the facts of that case the learned Judge of Appeal held at 939 G-H that:

..... when the judgment was granted, no grounds existed for
setting it aside. The Court was fully entitled to grant the judgment on all the facts, and

the causa, which existed at the date of the judgment.”

Consequently, the Court found, the judgment could not properly be rescinded.

From the dicta which | have quoted above it is apparent, | think, with respect, that over a long period

the Appellate Division and, more recently, the Supreme Court of Appeal, whilst being astute to

emphasize the need to preserve the width and flexibility of the Court's discretion, has unambiguously

settled the ambit of the common-law powers of this Court to rescind its own judgments, the limits to

those powers, and certain aspects of the manner in which the Courts should exercise their discretion

in considering such applications for rescission. In particular, the requirements which must be met by

an applicant for rescission at common law have been very clearly formulated and laid down. |

emphasize two of them especially because they are, perhaps, the most important, and because both



of them are centrally relevant in this matter, viz.

3) The requirement that the applicant must satisfy the Court that there is some reasonably

satisfactory explanation why the judgment was allowed to go by default; and

4) The requirement that, on the merits of the action, the applicant has a bona fide defence

which, prima facie, carries some prospect of success.

The principles laid down by the Appellate Division and the Supreme Court of Appeal

were duly applied in numerous cases in various Provincial and Local Divisions. Examples of their

application are the following: Nyingwa v. Moolman N.O., 1993(2) SA 508 (TkGD), in which White, J.

refused an application for rescission of a summary judgment which had been granted by default inter
alia because the applicant for rescission had not satisfied either of the two requirements for "sufficient

cause" to which | have referred above (at 513 H-1); Weare v. ABSA Bank Ltd., 1997(2) SA 212 (D), in

which Meskin, J. refused to rescind a default judgment simply on the ground that it had been satisfied,

that the judgment creditor did not oppose the application, and that the judgment debtor was being

prejudiced in his "business activities" by its continued existence, it being found that this did not

constitute sufficient cause for rescission (at 215 E-F, 216 H); Venter v. Standard Bank of South Africa,

[1999] 3 All SA 278 (W), in which, in the context of an application for rescission under magistrates'

court Rule 49(5), Joffe, J. applied the common-law requirement of "good cause" and found that mere

satisfaction of the relevant judgment, coupled with the judgment creditor's consent to the rescission



thereof, did not per se constitute such good cause (at 281 b-d, 283 f-g); Saphula v. Nedcor Bank Ltd.,

1999(2) SA 76 (W), in which Flemming, D.J.P. also refused an application for rescission based on

similar grounds, finding that the "hallmark" requirement of a bona fide defence to the plaintiff's claim

was lacking (at 79 C-D); Lazarus and Another v. Nedcor Bank Ltd., supra, in which Cloete, J., as he

then was, also refused a similar application, finding that "good cause" had not been made out simply

by the satisfaction of the judgment and the judgment creditor's consent to its rescission (at 787 D-E);

and Swart v. ABSA Bank Ltd., 2009(5) SA 219 (C), in which Veldhuizen, J. also refused a similar

application inter alia on the ground that the cause relied on by the applicant (satisfaction of the

judgment and consent by the judgment creditor to its rescission) had not existed at the time when the

judgment was handed down (at 221 H - 222 A (para. [5])), and that, in any event, it did not constitute

"good cause". Yet other recent examples of the application of the principles to which | have referred

are Promedia Drukkers en Uitgewers (Edms.) Bpk. v Kaimowitz and Others, 1996(4) SA 411 (C) at

417]J - 418B, Marais v. Standard Credit Corporation Ltd., 2002(4) SA 892 (W) at 895 F - H and Harris

v. ABSA Bank Ltd. t/a Volkskas, 2006(4) SA 527 (T) at 5281 - 529F (para's [4] - [6]). There are probably

many others.

However, in 2001, and in this Division, there came a new departure. This was with the decision in

R.F.S. Catering Supplies v. Bernard Bigara Enterprises C.C., 2002(1) SA 896 (C). This was an appeal

against a magistrate's refusal of an application to rescind a judgment under magistrate's court Rule



49(5) after the judgment debtor had satisfied the judgment and the judgment creditor had consented to

its rescission. The rule provides for rescission in such circumstances. However, the magistrate

considered herself bound by the decision in Venter v. Standard Bank of South Africa, supra, in which it

had been held that that rule was ultra vires inasmuch as it purported to make inroads into the

substantive law requirements for rescission, which requirements included "good cause" as that term

had been expounded in De Wet's case, supra, and Chetty's case, supra. In the R.ES. Catering

Supplies case, supra, Josman, J., with van ReenenJ. concurring, disagreed at 904 D with Joffe, J's

conclusion in Venter's case, supra, that magistrate's court Rule 49(5) was at variance with or in conflict

with a substantive rule of the common law. He held that the concept of "good cause" was sufficiently

wide and flexible to embrace the circumstances of the R.E.S. Catering Supplies case, since such

circumstances fell within the ambit of "justice and fairness" which lies at the root of the "good cause"

requirement (at 902 E-G). He relied on various passages in the judgments in Silber v. Ozen

Wholesalers (Pty.) Ltd., supra, De Wet and Others v. Western Bank Ltd., supra, and Chetty v. Law

Saociety Transvaal, supra, in which precise or comprehensive definition of the terms "good cause" and

"sufficient cause" was eschewed by the learned Judges of Appeal concerned, e.g. the statement of

Schreiner, J.A. in Silber's case, supra at 352 H - 353 A that -

"The meaning of 'good cause' in the present subrule, like that of the practically

synonymous expression 'sufficient cause'

..... should not lightly be made the subject of further



DEFINITION",

AND THAT OF MILLER, J.A. IN CHETTY'S CASE SUPRA AT 765 A - B THAT -

"THE TERM 'SUFFICIENT CAUSE' (OR 'GOOD CAUSE') DEFIES PRECISE OR COMPREHENSIVE

DEFINITION, FOR MANY AND VARIOUS FACTORS REQUIRE TO BE CONSIDERED "

IF | UNDERSTAND HIS REASONING CORRECTLY, JOSMAN, J. HELD THAT THE COMMON LAW SHOULD BE

ADAPTED AND DEVELOPED ACCORDING TO THE CHANGING CONDITIONS OF SOCIETY SO AS TO ACCOMMODATE

CIRCUMSTANCES SUCH AS THOSE EXISTING IN THE R.E.S. CATERING SUPPLIES CASE AND TO ENABLE

JUDGMENTS TO BE RESCINDED IN THOSE CIRCUMSTANCES. THIS WOULD OF COURSE ENTAIL, IT SEEMS TO ME,

THAT SUCH CIRCUMSTANCES (BEING, IN ESSENCE, THE SATISFACTION OF THE JUDGMENT AND THE JUDGMENT

CREDITOR'S CONSENT TO ITS RESCISSION) COULD IN THEMSELVES CONSTITUTE "GOOD CAUSE" WITHOUT THE

APPLICANT FOR RESCISSION HAVING TO COMPLY WITH EITHER OF THE TWO "ESSENTIAL ELEMENTS" FOR

RESCISSION WHICH ARE REFERRED TO IN CHETTY'S CASE, SUPRA, AT 765 B-C, WHICH | HAVE SET OUT

ABOVE. HOWEVER, THE LEARNED JUDGE SAID AT 902 E-H:



"IF A PLAINTIFF HAS CONSENTED TO RESCISSION OF JUDGMENT IT CAN BE INFERRED THAT HE
OR SHE NO LONGER WISHES TO EXECUTE ON THAT JUDGMENT, IT NO LONGER SERVES ANY
PURPOSE. PRESUMABLY THE DEFENDANT HAS SETTLED THE DEBT OR THE PLAINTIFF HAS
FORGIVEN THE DEBT AND THERE IS NO LONGER ANY NEED FOR THE JUDGMENT. THE
PROCEDURE LAID DOWN IN THE MAGISTRATES' COURTS RULES ALSO ENCOMPASSES THE
SITUATION WHERE THE PLAINTIFF MIGHT INCORRECTLY HAVE OBTAINED JUDGMENT BY
DEFAULT AND WISHES EITHER TO INITIATE PROCEEDINGS TO RESCIND THE JUDGMENT OR TO
ACCOMMODATE THE DEFENDANT IN DOING SO. ALL OF THIS FALLS WITHIN THE AMBIT OF
'"JUSTICE AND FAIRNESS', WHICH LIES AT THE ROOT OF THE 'GOOD CAUSE' REQUIREMENT. THE
ONLY CONSIDERATION WHICH MIGHT MILITATE AGAINST SUCH AN INTERPRETATION IS THAT THE
COURT MUST BE ASTUTE TO ENSURE THAT ITS RULES ARE NOT FLOUTED. SINCE THE RULES
ARE INTENDED TO PROTECT THE PLAINTIFF, THE FACT THAT HE OR SHE HAS CONSENTED TO
THE RESCISSION REDUCES THE RISK TO SUCH AN EXTENT THAT IT SEEMS UNNECESSARY TO

REQUIRE THE COURTS TO ACT AS POLICEMAN IN THIS SITUATION."

HE WENT ON TO CONCLUDE AT 904 D THAT MAGISTRATE'S COURT RULE 49(5) WAS CONSONANT WITH THE

COMMON LAW AND THEREFORE INTRA VIRES. HE THEREFORE UPHELD THE APPEAL AND RESCINDED THE

JUDGMENT.

THE DECISION IN THE R.E.S. CATERING SUPPLIES CASE, SUPRA, WAS FOLLOWED IN THIS DIVISION BY BINNS-

WARD, A.J., AS HE THEN WAS, IN THE UNREPORTED CASE OF T.P. AND C.Y. DAMON V. NEDCOR BANK LTD.,

30T™H OcTOBER, 2006, CASE NUMBER 3970/2004. HERE, AGAIN, THERE WAS AN APPLICATION FOR THE

RESCISSION OF A JUDGMENT WHICH HAD BEEN SATISFIED, AND TO WHICH RESCISSION THE JUDGMENT



CREDITOR HAD CONSENTED. BINNS-WARD, A.J., SITTING ALONE, CONSIDERED HIMSELF BOUND BY THE

TWO-JUDGE DECISION IN THE R.E.S. CATERING SUPPLIES CASE, AND, ALBEIT WITH SOME APPARENT

RELUCTANCE, GRANTED THE APPLICATION. HOWEVER, THE LEARNED ACTING JUDGE EXPRESSED

"CONSIDERABLE RESERVATION ABOUT ACCEPTING THAT THE JUDGMENT CREDITOR'S CONSENT SHOULD BY

ITSELF BE DETERMINATIVE OF THE QUESTION" (I.E. THE QUESTION AS TO THE CRITERIA OR CONSIDERATIONS

BY WHICH THE FAIRNESS AND JUSTICE OF A GIVEN CASE FALL TO BE ESTABLISHED: SEE PARA. [9] OF HIS

JUDGMENT).

SIMILARLY, THE DECISION IN THE R.E.S. CATERING SUPPLIES CASE WAS ALSO FOLLOWED IN THIS DIVISION

BY GRIESEL, J., AS HE THEN WAS, ALSO SITTING ALONE, IN THE MATTER OF D.S. CASSISA AND R.

RADOMSKY V. STANDARD BANK OF S.A. LTD., ALSO UNREPORTED, 26™H MARCH, 2008, CASE NUMBER

4057/2003. THE LEARNED JUDGE OBSERVED AT PARA. [5] OF HIS JUDGMENT THAT:

"THE QUESTION WHETHER OR NOT THIS COURT IS IN PRINCIPLE COMPETENT TO GRANT
RESCISSION OF JUDGMENT IN CIRCUMSTANCES SUCH AS THE PRESENT APPEARS TO HAVE

BEEN SETTLED - AT LEAST IN THIS DIVISION - BY THE DECISIONS IN R.F.S. CATERING

SUPPLIES V. BARNARD BIGARA ENTERPRISES C.C. AND DAMON AND ANOTHER V. NEDCOR

BANK LTD. IT IS ACCORDINGLY NOT NECESSARY FOR PURPOSES OF THIS JUDGMENT TO

REVISIT THE CONTROVERSY SURROUNDING THIS ASPECT".

IN CIRCUMSTANCES SIMILAR TO THOSE IN THE DAMON CASE, SUPRA, THE LEARNED JUDGE GRANTED THE

APPLICATION FOR RESCISSION. HOWEVER, HE INDICATED THAT HE SHARED THE RESERVATIONS WHICH HAD



BEEN EXPRESSED BY BINNS-WARD, A.J. IN THAT MATTER WITH REGARD TO APPLICATIONS SUCH AS THESE,

BASED PURELY ON THE CONSENT OF THE CREDITOR AFTER A JUDGMENT HAD BEEN SETTLED (AT PARA. [10]

OF HIS JUDGMENT).

FOR A NUMBER OF REASONS | AM FIRMLY OF THE VIEW THAT THE R.F.S CATERING SUPPLIES, CASE, SUPRA,

WAS WRONGLY DECIDED, AND THAT IT OUGHT NOT TO BE FOLLOWED. THESE ARE THE REASONS.

FIRST, AS | HAVE ATTEMPTED TO SHOW ABOVE, THE APPELLATE DIVISION AND THE SUPREME COURT OF

APPEAL HAVE LAID DOWN THAT AT COMMON LAW "IT IS CLEAR THAT IN PRINCIPLE AND THE LONG-STANDING

PRACTICE OF OUR COURTS", THERE ARE TWO "ESSENTIAL ELEMENTS OF 'SUFFICIENT CAUSE' FOR

RESCISSION OF A JUDGMENT BY DEFAULT" (CHETTY'S CASE, SUPRA, AT 765 A - B: MY EMPHASIS). THESE

ARE:

0] THAT THE PARTY SEEKING RELIEF MUST PRESENT A REASONABLE AND ACCEPTABLE

EXPLANATION FOR HIS DEFAULT; AND

(II) THAT ON THE MERITS (I.E. OF THE ACTION) SUCH PARTY HAS A BONA FIDE DEFENCE WHICH,

PRIMA FACIE, CARRIES SOME PROSPECT OF SUCCESS.

BOTH THESE ELEMENTS MUST BE PRESENT. SEE SILBER V. OZEN WHOLESALERS (PTY,) LTD., SUPRA, AT




352 G, DE_WET'S CASE, SUPRA, AT 1042 H, CHETTY'S CASE, SUPRA, AT 765 A-E AND COLYN'S CASE,

SUPRA, AT 9 E - F (PARA. [11]). A THIRD REQUIREMENT, PERHAPS A LOGICAL CONSEQUENCE OF THAT

NUMBERED (II) ABOVE, HAS ALSO BEEN LAID DOWN BY THE APPELLATE DIVISION, |.E. THAT THE

CIRCUMSTANCES WHICH ARE RELIED ON AS A GROUND FOR SETTING ASIDE A FINAL JUDGMENT MUST HAVE

EXISTED AT THE DATE OF THE JUDGMENT, AND NOT HAVE ARISEN SUBSEQUENTLY: SEE THE SWADIF CASE,

SUPRA, AT 939 E.

THE PRINCIPLES EXPOUNDED IN THESE DECISIONS WERE AND ARE STILL, OF COURSE, BINDING ON ANY

JUDGE OF A PROVINCIAL OR LOCAL DIVISION: THE TERRITORY ONTO WHICH THIS COURT VENTURED IN THE

R.E.S CATERING SUPPLIES CASE, SUPRA, WAS THEREFORE NOT TERRA NOVA, AND THE COURT WAS NOT AT

LIBERTY TO DEPART IN THAT CASE FROM THE ABOVE-MENTIONED PRINCIPLES, WHICH HAD LONG SINCE BEEN

SETTLED BY THE APPELLATE DIVISION AND THE SUPREME COURT OF APPEAL. HOWEVER, IT SEEMS TO ME,

WITH RESPECT, THAT THE JUDGMENT IN THE R.E.S. CATERING SUPPLIES IS NOT COMPATIBLE WITH THOSE

PRINCIPLES. THE APPLICANT IN THAT CASE HAD FAILED TO ESTABLISH A SINGLE ONE OF THE ESSENTIAL

ELEMENTS OF "GOOD CAUSE" OR "SUFFICIENT CAUSE" FOR RESCISSION AT COMMON LAW, AS SET OUT IN THE

DECISIONS OF THE APPELLATE DIVISION AND THE SUPREME COURT OF APPEAL TO WHICH | HAVE REFERRED

ABOVE. THUS THERE WAS NO EXPLANATION PROFFERED FOR THE APPLICANT'S FAILURE TO DEFEND THE

ACTION OTHER, PERHAPS, THAN THAT THERE WAS NO DEFENCE TO IT, AND THAT DOES NOT SEEM TO ME TO

BE REASONABLE OR ACCEPTABLE AS AN EXPLANATION. THERE WAS NO ALLEGATION OR EVEN SUGGESTION



THAT THE APPLICANT HAD ANY DEFENCE TO THE ACTION, LET ALONE A BONA FIDE DEFENCE WHICH PRIMA

FACIE CARRIED SOME PROSPECT OF SUCCESS. AND THE FACTS RELIED UPON BY THE APPLICANT IN ITS

APPLICATION FOR RESCISSION, VIZ. THE SATISFACTION OF THE JUDGMENT AND THE JUDGMENT CREDITOR'S

CONSENT TO ITS RESCISSION, ALL AROSE AFTER THE JUDGMENT HAD BEEN GRANTED.

SECONDLY, AS TO THE DEVELOPMENT OR ADAPTATION OF THE COMMON LAW TO WHICH JOSMAN, J. REFERS

AT 903 A- B oF THE R.E.S. CATERING SUPPLIES CASE, SUPRA, IT IS MY RESPECTFUL VIEW THAT WHERE, AS

HERE, CERTAIN PRINCIPLES HAVE BEEN CLEARLY LAID DOWN BY THE APPELLATE DIVISION OR THE SUPREME

COURT OF APPEAL IT IS NOT FOR A PROVINCIAL OR LOCAL DIVISION OF THIS COURT TO DEPART FROM THEM

IN THE NAME OF DEVELOPMENT OR ADAPTATION OF THE LAW SO AS TO MEET ALTERED SOCIAL

CIRCUMSTANCES, NO MATTER HOW UNPALATABLE OR OUTDATED SUCH A DIVISION MAY FIND THOSE

PRINCIPLES. IN SUCH CIRCUMSTANCES, IT SEEMS TO ME, WITH RESPECT, TO BE THE EXCLUSIVE

PREROGATIVE OF THE SUPREME COURT OF APPEAL OR, PERHAPS, OF THE CONSTITUTIONAL COURT, TO

BRING ABOUT ANY DEVELOPMENT OR ADAPTATION OF THE LAW WHICH MAY BE CALLED FOR. OTHERWISE, IN

MY RESPECTFUL VIEW, THE TIME-HONOURED RULES AND CONVENTIONS PERTAINING TO THE HIERARCHY OF

COURTS IN SOUTH AFRICA AND THE PRINCIPLES OF STARE DECISIS WOULD BE AT RISK OF BEING ERODED

WITH A RESULTANT DETRIMENTAL DILUTION OF CERTAINTY IN THE LAW.



THIRDLY, | AM UNABLE TO AGREE WITH JOSMAN, J.'S FINDING IN THE R.F.S. CATERING

SUPPLIES CASE, SUPRA, AT 902 E - G THAT IN CASES SUCH AS THE PRESENT ONE THE DICTATES OF JUSTICE

AND FAIRNESS CALL FOR THE RESCISSION OF THE JUDGMENT CONCERNED. THE JUDGMENT IN THAT CASE

HAD BEEN REGULARLY, PROPERLY AND COMPETENTLY GRANTED, AS IT HAS IN THE PRESENT MATTER. THE

FACT THAT THE JUDGMENT WAS TAKEN WAS DUE ENTIRELY AND EXCLUSIVELY TO THE FAULT OF THE

APPLICANT, WHO NEITHER PAID HIS DEBT WHEN IT FELL DUE, NOR SETTLED WITH HIS CREDITOR, NOR

ENTERED APPEARANCE TO DEFEND THE ACTION WHEN HE WAS SUED FOR THE DEBT. | FIND MYSELF IN

RESPECTFUL AGREEMENT WITH WHAT WAS SAID IN THIS REGARD BY MESKIN, J. IN WEARE V. ABSA BANK

TD., SUPRA, AT 216 D - H:

"IN SHORT, IN MY OPINION, ON THE EVIDENCE, THE RESPONDENT HAS ONLY HIMSELF TO

BLAME FOR THE FACT THAT JUDGMENT WAS TAKEN AGAINST HIM.

IN MY OPINION, A CONTENTION THAT THERE IS SUFFICIENT CAUSE FOR RESCISSION OF A
LAWFULLY GRANTED JUDGMENT WHERE THE JUDGMENT DEBT HAS BEEN DISCHARGED, SIMPLY
BECAUSE THE FACT THAT THE JUDGMENT WAS GRANTED IS PREJUDICIAL TO THE FORMER
JUDGMENT DEBTOR IN RELATION TO HIS 'BUSINESS ACTIVITIES', IS UNSOUND. THE SHORT
ANSWER TO SUCH CONTENTION IS THAT, IF ONE IS CONCERNED THAT THERE SHOULD BE NO
JUDGMENT AGAINST ONE BECAUSE ITS EXISTENCE WOULD BE PREJUDICIAL TO ONE IN ONE'S
'BUSINESS ACTIVITIES', THEN ONE SHOULD PROMPTLY DISCHARGE THE RELATED
INDEBTEDNESS AND THEREBY PREVENT THE ISSUE OF SUMMONS AGAINST ONE, OR
OTHERWISE CONCLUDE, IF POSSIBLE, SOME APPROPRIATE AGREEMENT WITH ONE'S
CREDITOR. IT FOLLOWS THAT THE EVIDENCE CONTAINED IN PARA. 14 OF THE APPLICANT'S
AFFIDAVIT DOES NOT ASSIST HIM.

THE SUGGESTION THAT IT WOULD BE JUST AND EQUITABLE TO RESCIND THE JUDGMENT IS

WITHOUT SUBSTANCE. IT IS NEITHER UNJUST NOR INEQUITABLE TO THE APPLICANT THAT THE



JUDGMENT SHOULD CONTINUE TO EXIST WHERE, AS | HAVE ENDEAVOURED TO INDICATE, THE
FACT THAT IT WAS GRANTED IS TO BE ATTRIBUTED ENTIRELY TO THE APPLICANT'S OWN

FAULT.

ACCORDINGLY, IN ALL THE CIRCUMSTANCES, | CONSIDER THAT THE APPLICANT HAS SIGNALLY

FAILED TO ESTABLISH SUFFICIENT CAUSE FOR RESCISSION OF THE JUDGMENT."

FURTHERMORE, IT SEEMS TO ME THAT THE PUBLIC HAS A LEGITIMATE INTEREST IN WHAT HAPPENS IN THE

COURTS, AND, IN PARTICULAR, IN WHAT JUDGMENTS AND ORDERS ARE HANDED DOWN BY THEM. JUSTICE

AND FAIRNESS MUST ALSO BE EXTENDED TO MEMBERS OF THE PUBLIC OTHER THAN THE JUDGMENT DEBTOR,

INCLUDING HIS OR HER POTENTIAL FUTURE CREDITORS; IT CANNOT BE PROPERLY SERVED, | DO NOT THINK,

BY EXPUNGING FROM THE COURT'S RECORDS JUDGMENTS AND ORDERS WHICH HAVE BEEN CORRECTLY AND

LAWFULLY GRANTED.

FOURTHLY, | ALSO FIND MYSELF IN RESPECTFUL AGREEMENT WITH THE FOLLOWING

STATEMENTS IN THE JUDGMENT OF MELAMET, J. IN DE WET AND OTHERS V. WESTERN BANK LTD., 1977(4)

SA 770 (T) AT 780 H:

"A  COURT OBVIOUSLY HAS INHERENT POWER TO CONTROL THE PROCEDURE AND
PROCEEDINGS IN ITS COURT. THIS IS DONE TO FACILITATE THE WORK OF THE COURTS AND
ENABLE LITIGANTS TO RESOLVE THEIR DIFFERENCES IN AS SPEEDY AND INEXPENSIVE A

MANNER AS POSSIBLE. THIS HAS BEEN RECOGNISED IN MANY DECIDED CASES WHICH ARE



COLLECTED BY THE LEARNED AUTHORS OF HERBSTEIN AND VAN WINSEN, THE CIVIL

PRACTICE OF THE SUPERIOR COURTS OF SOUTH AFRICA, 2ND ED., PP. 20-21. THIS, IN MY

VIEW, DOES NOT INCLUDE THE RIGHT TO INTERFERE WITH THE PRINCIPLE OF THE FINALITY OF

JUDGMENTS OTHER THAN IN CIRCUMSTANCES SPECIFICALLY PROVIDED FOR IN THE RULES OR

AT COMMON LAW. SUCH A POWER IS NOT A NECESSARY CONCOMITANT TO THE INHERENT

POWER TO CONTROL THE PROCEDURE AND PROCEEDINGS IN A COURT." (MY EMPHASIS)

IN MY RESPECTFUL VIEW THE DECISION IN THE R.E.S. CATERING SUPPLIES CASE, SUPRA, INTERFERED WITH

THE PRINCIPLE OF THE FINALITY OF JUDGMENTS IN CIRCUMSTANCES OTHER THAN THOSE SPECIFICALLY

PROVIDED FOR EITHER IN THE APPLICABLE RULES OR IN THE COMMON LAW. | HAVE ALREADY SET OUT ABOVE

WHAT | CONSIDER TO BE THE PROVISIONS OF THE COMMON LAW IN THIS REGARD, AS EXPOUNDED IN VARIOUS

JUDGMENTS OF THE APPELLATE DIVISION AND OF THE SUPREME COURT OF APPEAL. | SHALL RETURN

PRESENTLY TO RULE 31(2)(B).

FIFTHLY, IT SEEMS TO ME THAT WHAT THE APPLICANTS SEEK IN THIS APPLICATION IS THIS COURT'S

PARTICIPATION IN WHAT WOULD, | THINK, BE TANTAMOUNT TO THE PUBLICATION OF A FICTION, THAT IS TO SAY,

THE CREATION OF AN IMPRESSION, WHICH WOULD BE FALSE, THAT THE JUDGMENT HERE CONCERNED HAD

NOT BEEN LAWFULLY, REGULARLY, PROPERLY AND COMPETENTLY GRANTED IN THE FIRST PLACE. IN VENTER

V. STANDARD BANK OF S.A., SUPRA, JOFFE, J. SAID AT 283 F-G.




"IF THERE IS A COMMERCIAL NEED FOR JUDGMENTS PROPERLY SOUGHT AND GRANTED IN THE
COURTS TO BE RESCINDED IT IS FOR THE LEGISLATURE TO PROVIDE THE NECESSARY
ENACTMENT. IT IS CERTAINLY NOT THE FUNCTION OF THE COURTS TO MAKE THEMSELVES A

PARTY TO A FICTION TO SATISFY WHAT MAY BE COMMERCIAL NEEDS."

IN SAPHULA V. NEDCOR BANK LTD., SUPRA, FLEMMING, DJ.P. REFERRED WITH DISAPPROVAL AT 78 A TO

"FALSIFYING THE PAST (ALTERING WHAT IS JUDICATA) ONLY IN ORDER TO MAKE LIFE EASIER FOR A PARTY". AT

78 G - | THE LEARNED JUDGE PROCEEDED TO SAY:

"THE MATTER OF THE CREDIT REPUTATION BEING THE ONLY EXPLANATION OF THE PRESENT
APPLICATION, | MUST ALSO RECOGNISE THAT IT IS KNOWN THAT FOR SEVERAL YEARS THESE
CREDIT BUREAUS HAVE BEEN PUSHING FOR PROCEDURES FOR RESCISSION OF JUDGMENTS
TO READILY HELP A DEBTOR WHO SETTLED THE DEBT AFTER JUDGMENT HAD BEEN GRANTED.
WHAT THEY ARE SEEKING IS THAT COURTS PARTICIPATE IN FALSIFYING A TRUE PERSPECTIVE
OF THE PAST. TO THEM THE ONLY WAY TO SAY THAT A JUDGMENT SHOULD NO LONGER WEIGH
(OR WEIGH TOO MUCH) AGAINST CREDITWORTHINESS IS TO REQUIRE COURT RECORDS TO
CREATE THE FALSE IMPRESSION THAT THE PERSON NEVER HAD ANY ADVERSE DEFAULT. FOR
THAT PURPOSE IT IS SOUGHT TO PROD COURTS INTO SAYING THAT THE JUDGMENT WAS
WRONG AND A DEFENCE IS AVAILABLE ALTHOUGH THE JUDGMENT WAS IN FACT CORRECTLY

GRANTED."

SEE, ALSO, LAZARUS AND ANOTHER V. NEDCOR BANK LTD., SUPRA, AT 786 C - D AND SWART V. ABSA

BANK LTD., SUPRA, AT 222 E - G. | RESPECTFULLY AGREE WITH WHAT WAS SAID IN THESE JUDGMENTS.




MORE THAN 60 YEARS AGO GEORGE ORWELL WARNED IN "NINETEEN EIGHTY-FOUR" AGAINST THE DANGERS

OF ATTEMPTING TO REWRITE HISTORY. IT CANNOT BE DONE WITH ANY SEMBLANCE OF PROPRIETY.

SIXTHLY, IT IS HIGHLY SIGNIFICANT, | THINK, THAT THERE IS AND HAS NEVER BEEN ANY REAL DISPUTE

BETWEEN THE PARTIES TO THIS MATTER: THERE CERTAINLY IS AND HAS NEVER BEEN ANYTHING BETWEEN

THEM WHICH EVEN REMOTELY RESEMBLES A TRIABLE ISSUE. IN THE SAPHULA CASE, SUPRA, THE COURT

SAID AT 79 B-D:

"I| CAN THEREFORE SEE NOTHING IN THE NEEDS OF THESE CREDIT BUREAUS OR THEIR
MASTERS (OR OF THE DEBTOR WHO WAS INDEBTED AT THE TIME), FOR THE COURT PROCESS
TO BE ABUSED BY GRANTING LEAVE TO DEFEND A MATTER IN WHICH THE CAUSE OF ACTION IS
DEAD. THE OBJECT OF RESCINDING JUDGMENT IS TO RESTORE A CHANCE TO AIR A REAL
DISPUTE. ON A MORE TECHNICAL LEVEL, A REQUIREMENT FOR THE GRANTING OF RESCISSION
REMAINS LACKING IN SUCH CASES. IT HAS ALWAYS BEEN THE HALLMARK OF WHAT LAWYERS
CALL A BONA FIDE DEFENCE (WHICH HAS TO BE ESTABLISHED BEFORE RESCISSION IS
GRANTED), THAT DEFENDANT HONESTLY INTENDS TO PURSUE BEFORE A COURT A SET OF
FACTS WHICH, IF TRUE, WILL CONSTITUTE A DEFENCE. THAT REQUIREMENT IS LACKING IN
THIS CASE DESPITE THE PROBLEMS WHICH APPLICANT HAS WITH INERT COMMERCIAL

INSTANCES."

| AGREE, WITH RESPECT.

SEVENTHLY, THERE ARE, OR MAY BE, FAR-REACHING CONSEQUENCES AND RAMIFICATIONS TO THE



RESCISSION OF JUDGMENTS SUCH AS THESE. SUCH RESCISSIONS WOULD PRESUMABLY OPERATE EX TUNC:

THE POSITION AFTER RESCISSION WOULD BE AS IF THE JUDGMENT CONCERNED HAD NEVER BEEN GRANTED.

THE NORMAL CONSEQUENCE OF THIS WOULD BE THAT THE JUDGMENT DEBTOR WOULD BE ENTITLED TO

RESTITUTIO IN INTEGRUM. DOES THIS MEAN THAT HE WOULD BE ENTITLED TO RECOVER WHAT HE HAD PAID

TO THE JUDGMENT CREDITOR IN SATISFACTION OF THE JUDGMENT? FURTHERMORE, THE RIGHTS OF THIRD

PARTIES MIGHT BE ADVERSELY AFFECTED, E.G. A BONA FIDE PURCHASER OF PROPERTY WHICH HAS BEEN

SOLD IN EXECUTION PURSUANT TO THE JUDGMENT. MUST HE NOW RETURN THE PROPERTY TO THE

JUDGMENT DEBTOR? MUST THE JUDGMENT CREDITOR REIMBURSE THE PURCHASER HIS PURCHASE PRICE?

SUCH QUESTIONS WERE NOT CONSIDERED IN THE R.E.S. CATERING SUPPLIES CASE, SUPRA, NOR IN THE

CASES IN WHICH THAT DECISION WAS FOLLOWED, BUT WERE ADVERTED TO BRIEFLY BY CLOETE, J., AS HE

THEN WAS, IN THE LAZARUS CASE, SUPRA, AT 786 D - E.

FINALLY, AS WAS SAID IN THAT CASE AT 786 E - F:

"I FURTHER QUESTION THE MORALITY OF A COMMERCIAL SYSTEM WHICH CONSIDERS A
DEFAULT JUDGMENT (WHETHER SATISFIED OR NOT) TO BE AN ABSOLUTE BAR TO THE
OBTAINING OF CREDIT FACILITIES, BUT WHICH COUNTENANCES SUPPORT OF AN APPLICATION
FOR THE RESCISSION OF SUCH A JUDGMENT BY THE CREDITOR ONCE HE HAS BEEN PAID. THE
PREDICAMENT IN WHICH MEMBERS OF THE PUBLIC SUCH AS THE PRESENT APPLICANTS FIND
THEMSELVES IS NOT THE MAKING OF THE COURTS NOR DOES THE SOLUTION LIE WITH THE

COURTS."



| RESPECTFULLY AGREE. IT SEEMS TO HAVE BEEN CONSIDERED BY SOME TO BE HARD, UNJUST OR

INEQUITABLE THAT A DEBTOR WHO HAS FAILED TO PAY HIS DEBT WHEN IT FELL DUE, AND HAS SUBSEQUENTLY

ALLOWED JUDGMENT TO BE GIVEN AGAINST HIM FOR IT BY DEFAULT, SHOULD THEREAFTER INDEFINITELY BE

BARRED FROM FURTHER CREDIT, OR SHOULD EXPERIENCE DIFFICULTY IN OBTAINING IT. BUT SucH

HARDSHIP AS MAY BE OCCASIONED IN THIS WAY HAS NOW BEEN DEALT WITH BY THE LEGISLATURE, AND IT

SEEMS TO ME THAT, WHATEVER THE POSITION MAY HAVE BEEN BEFORE, THERE CAN NO LONGER BE ANY

EQUITABLE NEED TO INTERFERE WITH THE PRINCIPLE OF FINALITY OF JUDGMENTS IN THE MANNER

COUNTENANCED IN THE R.E.S. CATERING SUPPLIES CASE, SUPRA. | REFER TO THE PROVISIONS OF

SECTIONS 43 AND 70 OF THE NATIONAL CREDIT ACT, No. 34 OF 2005 AND THE REGULATIONS

PROMULGATED UNDER THAT ACT, WHICH PROVIDE FOR THE AUTOMATIC AND COMPULSORY EXPUNGEMENT OF

DEFAULT JUDGMENTS FROM THE RECORDS MAINTAINED BY CREDIT BUREAUX AFTER THE PASSAGE OF A

CERTAIN PERIOD. ALTERNATIVELY, THE REGULATIONS ALSO PROVIDE FOR THE EXPUNGEMENT OF CIVIL

JUDGMENTS FROM SUCH RECORDS EVEN BEFORE THE PASSAGE OF SUCH PERIOD, WHERE THE JUDGMENT

CONCERNED HAS BEEN ABANDONED BY THE JUDGMENT CREDITOR IN TERMS OF SEC. 86 OF THE

MAGISTRATES' COURTS ACT, NO. 32 OF 1944. SOME OF THESE PROVISIONS WERE DISCUSSED BY BINNS-

WARD, A.J. IN THE DAMON CASE, SUPRA, AT PARA'S [10] - [18]. | RESPECTFULLY AGREE WITH HIM WHEN HE

SAYS, AT PARA.[15]:



"IT SHOULD THEREFORE NO LONGER BE NECESSARY TO SEEK ADAPTATIONS TO THE COMMON
LAW, ARGUABLY BY UNCOMFORTABLE AND ARTIFICIAL CONTRIVANCE, TO ADDRESS THE SORT
OF UNHAPPY PREDICAMENT THAT THE APPLICANTS IN THIS CASE FIND THEMSELVES IN. IN
FUTURE PERSONS WHO FIND THEMSELVES IN THIS PREDICAMENT THROUGH FAILURE TO MAKE
RESPONSIBLE USE OF THE MACHINERY WHICH THE ACT PROVIDES SHOULD, IN MY VIEW, HAVE
TO WAIT OUT THE FIVE YEAR PERIOD PROVIDED UNDER THE REGULATIONS TO THE ACT,
AFTER WHICH DEFAULT JUDGMENTS FALL AUTOMATICALLY AND COMPULSORILY TO BE

EXPUNGED FROM THE RECORDS MAINTAINED BY CREDIT BUREAUX."

SO THAT, WHATEVER EQUITABLE NEED MAY IN THE PAST HAVE BEEN FELT TO EXIST FOR DEPARTING FROM

THE LONG-ESTABLISHED PRINCIPLES OF LAW TO WHICH | HAVE REFERRED, HAS NOW BEEN MORE OR LESS

EFFECTIVELY DEALT WITH BY THE LEGISLATURE. | HASTEN TO ADD THAT THE MERE EXPUNGEMENT OF

CERTAIN INFORMATION ABOUT DEBTORS FROM THE STATUTORY RECORDS MAINTAINED BY DEBIT BUREAUX IS,

OF COURSE, SOMETHING ENTIRELY DIFFERENT FROM AND FAR LESS RADICAL THAN THE EXPUNGEMENT FROM

COURT RECORDS OF JUDGMENTS AND ORDERS WHICH HAVE BEEN LAWFULLY, COMPETENTLY, REGULARLY

AND PROPERLY HANDED DOWN BY THE COURTS.

FOR THE ABOVE REASONS | CONCLUDE THAT THE APPLICANTS HAVE FAILED TO ESTABLISH A

VALID BASIS AT COMMON LAW FOR THE RESCISSION OF THE DEFAULT JUDGMENT GRANTED AGAINST THEM IN



THIS MATTER.

| RETURN NOW TO THE RELEVANT PROVISIONS OF RULE 31, WHICH | HAVE SET OUT ABOVE. THAT IS THE

ONLY ALTERNATIVE BASIS, OTHER THAN THE COMMON LAW, ON WHICH THIS APPLICATION COULD HAVE BEEN

BROUGHT, AND, INDEED, IT WAS THE BASIS ON WHICH IT WAS BROUGHT. NOT MUCH REQUIRES TO BE SAID

ABOUT IT. IN THE LAZARUS CASE, SUPRA, CLOETE, J., AS HE THEN WAS, DEALT WITH IT AS FOLLOWS

AT 785 B - D:

"SO FAR AS RULE 31 IS CONCERNED, A LONG LINE OF CASES, COMMENCING WITH GRANT V
PLUMBERS (PTy) LTD 1949 (2) SA 470 (O), HAS LAID DOWN THE REQUIREMENT THAT IN
ORDER TO SHOW 'GOOD CAUSE' AS REQUIRED BY RULE 31(2(B), OR 'SUFFICIENT CAUSE' AS
WAS REQUIRED BY PREVIOUS RULES OF COURT WHICH GOVERNED THE POSITION, AN
APPLICANT FOR RESCISSION OF A DEFAULT JUDGMENT MUST SHOW INTER ALIA THAT HE HAS
A BONA FIDE DEFENCE TO THE PLAINTIFF'S CLAIM. ON THAT APPROACH, WHICH SEEMS TO BE
UNIVERSALLY ADOPTED BY PROVINCIAL AND LOCAL DIVISIONS IN SOUTH AFRICA AND BY
OTHER COURTS IN NEIGHBOURING STATES, THE APPLICATIONS COULD NOT SUCCEED UNDER
RULE 31(2)(B). THERE WOULD ALSO BE NO BASIS UPON WHICH A JUDGMENT GRANTED BY
THE REGISTRAR COULD BE RECONSIDERED UNDER RULE 31(5)(D) - IF A JUDGEMENT
GRANTED BY A COURT CAN ONLY BE SET ASIDE IF A BONA FIDE DEFENCE IS DISCLOSED, THE

SAME MUST SURELY APPLY TO A JUDGMENT GRANTED BY THE REGISTRAR."

| RESPECTFULLY AGREE. AN APPLICATION FOR RESCISSION BROUGHT UNDER RULE 31 IS DOOMED TO



FAILURE UNLESS THE APPLICANT CAN SHOW "GOOD CAUSE" OR "SUFFICIENT CAUSE", AND THAT MEANS THAT

HE MUST ESTABLISH, INTER ALIA, THAT HE HAS A BONA FIDE DEFENCE TO THE PLAINTIFF'S CLAIM AGAINST

HIM. AS | HAVE SAID, THE APPLICANTS IN THE PRESENT MATTER HAVE NOT EVEN ATTEMPTED TO SATISFY THIS

REQUIREMENT. CONSEQUENTLY, IN MY JUDGMENT THEIR APPLICATION MUST FAIL ON THIS BASIS, TOO.

NEITHER PARTY SEEKS COSTS FROM THE OTHER, AND SO NO ORDER WILL BE MADE AS TO COSTS.

THE APPLICATION IS REFUSED.

THRING, J

| AGREE

MOOSA, J

| AGREE

BAARTMAN, J




