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[1] The applicant seeks to review and set aside an eviction order obtained by the first 
respondent in the Goodwood Magistrate's Court on 22 May 2009 in terms of the 
Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998 
("PIE"). The order evicted the applicant and her three children from the family home 
situated at […] Drive, R[…] ("the property"). In addition the applicant seeks a 
declaration that the eviction order infringed her rights in terms of Section 26 of the 
Constitution of the Republic of South Africa Act 108 of 1996, ("the Constitution").

[2] The eviction order has been suspended by this Court pending the final 
determination of this review application.



[3] The first respondent opposes the application. The second respondent, the 
magistrate who granted the eviction, order abides the decision of the court as long as 
no costs are awarded against him. He has furnished reasons for his decision. The third 
respondent, the sheriff for Goodwood, was in terms of the eviction order granted by the
second respondent authorised to evict the applicant and her minor children from the 
property.

Point in Limine

[4] On behalf of the first respondent it was argued in limine that the review had lapsed. 
Mr Walters submitted that even though the applicant initially instituted the review 
proceedings within a reasonable time, she had failed to prosecute the proceedings 
within a reasonable time. This had caused considerable prejudice to the first 
respondent who in the meanwhile had to endure the applicant's unlawful occupation of 
his property. He argued that since at least 17 May 2010, being 10 court days after the 
service of her amended Notice of Motion on 3 May 2010, the applicant, being dominus 
litis, could have applied for a date for the hearing of the review application. She could, 
he submitted, have even applied after the service of the first respondent's 
supplementary opposing affidavit on 9 December 2011 but she did nothing. The date 
for the hearing of the review was requested by the first respondent, he submitted, 
merely to have the lapse of the pending proceedings confirmed or have it finalised. It 
is, he submitted, due to the applicant's clearly intentional failure to actively prosecute 
the review application that it has lapsed.

[5] Rule 53 (7) which deals with the setting down of reviews, states that the provisions 
of Rule 6 as to the set down of applications shall apply to the set down of reviews. Rule
6 (5) (f) in turn provides that an applicant may apply for the allocation of a date for the 
hearing of an application within 5 days of the delivery of his replying affidavit, or where 
no replying affidavit is delivered, within five days of the expiry of 10 days after service 
upon him of the answering affidavit. If the applicant fails to apply, then the respondent 
may do so immediately upon the expiry thereof. This is precisely what the first 
respondent did. He applied for the allocation of a date as is provided for in Rule 6. It 
cannot in the circumstances be argued that the review has lapsed.

[6] Mr Hathorn for the applicant submitted also that in view of the fact that the first 
respondent himself took all of 18 months to file a supplementary opposing affidavit, 
which he did on 9 December 2011, his complaint pertaining to the prosecuting of the 
review is spurious. I am inclined to agree.

[7] I note that it is in any event open to me to exercise my discretion to condone the 
delay in prosecuting the review. Given the nature of the constitutional rights and 
interests that are raised in this review, concerning as they do an eviction of a mother 
and her three minor children, it is appropriate that I exercise my discretion in 
condoning, insofar as it may be necessary, the delay in prosecuting the review. In view 
of all of the above, the point in limine is accordingly dismissed.

Background Facts

[8] From the affidavits filed in the review application before this Court, the following 
background facts emerge. The applicant is an unemployed single woman who lives 



with her three minor children on the property. The first respondent is the children's 
father and the applicant's ex-husband. He is a senior fire officer employed by Transnet.
It is undisputed that the applicant suffers from a disability. She has been diagnosed 
with bipolar mood disorder and is epileptic. She has undergone two brain operations 
and her doctor says that she should not work again.
[9] The applicant married the first respondent according to Islamic law in 1995. The 
marriage certificate in respect of the Muslim marriage issued by the Muslim Judicial 
Council records inter alia as follows:

"MAHR-house"
It is undisputed that this is a reference to an undertaking by the first respondent to 
provide the applicant with a dowry of a house. The applicant married the first 
respondent in terms of civil law, in community of property, in 1996.

[10] In the late nineties the first respondent and the applicant purchased their first 
property at A[…] Street, Ruyterwacht for an amount of approximately R140 000,00. The
property was registered in both their names. The applicant paid the deposit of R16 
000,00 from her earnings. It was agreed that the first respondent would pay the 
installments on the mortgage bond and that the applicant would assist if he was 
struggling to meet them.

[11] In April 2000 the parties had a civil divorce. In terms of the divorce order the 
applicant was awarded custody of the children. A consent paper entered into between 
the parties recorded that the applicant would have custody of the children and that the 
first respondent would pay maintenance of R300,00 per month per child. According to 
the applicant the first respondent has not complied with his maintenance obligations. 
The consent paper also recorded that he would transfer his undivided share in the 
common home at A[…] Street to the applicant whereafter she would be responsible for 
the mortgage bond repayments. He would also make a contribution of R13 000,00 to 
her in respect of the house.

[12] I pause to mention it is undisputed that the first respondent has not paid this 
amount of R13 000,00 to the applicant. It is also undisputed that the house was to be 
transferred to the applicant to enable first respondent to satisfy his obligation to provide
her with the house in terms of the dowry. Applicant's stance is that this did not occur. 
There is a dispute between the parties as to whether or not the first respondent has 
fulfilled his maintenance obligations. Over the years according to the first respondent 
the applicant commenced maintenance proceedings against him on several occasions 
but then failed to appear in court to pursue her claims. On 9 February 2012 the first 
respondent succeeded in varying the original maintenance order and obtained an order
that he was only required to pay the medical, educational and clothing expenses of the 
minor children.

[13] After the civil divorce the family continued to live together in the A[…] Street house.
In July 2001 the first respondent bought the property at C[…] Drive for R140 000,00 
and it was registered in his name. The deed of transfer reflected that the first 
respondent was married according to Muslim rites, a fact which the applicant confirms. 
He continued staying with the applicant and their children in the A[…] Street home 
while they were looking for a buyer for that property. The applicant asserts that the 
intention was that the C[…] Drive house would become her dowry. The first respondent
disputes this. As far as he was concerned the dowry issue was settled when she 



received the proceeds of the sale of the first property. Later in 2001 the applicant and 
the first respondent were divorced in terms of Islamic law. The family however 
continued to live together. The A[…] Street house was eventually sold for R200 000,00 
and after paying for the mortgage bond and other costs the applicant received a net 
amount of approximately R40 000,00 from the sale. She alleges that she contributed 
this amount to pay for the extensions to the C[…]Drive house owned by the first 
respondent. This is denied by the latter.

[14] In 2003 the parties and their minor children moved into the C[…] Drive house. 
According to the first respondent he agreed to have them move into the house with him
for the sake of his children and only as a temporary arrangement. The applicant and 
the children lived in the front of the property whilst the first respondent lived in a 
separate building at the back which had a separate entrance. However, the family 
shared a bathroom and a toilet.

[15] In February 2009 following allegations that the first respondent had sexually 
molested their daughter F[…], the applicant approached the Muslim Judicial Council for
assistance in obtaining her dowry. A letter from Moulana Karaan of the Muslim Judicial 
Council dated 23 February 2009 records that the Mahr was a house, that no house has
been handed over to the applicant and that the first respondent has indicated that he is
not prepared to hand over the house in which he and the children are resident but "is 
prepared to negotiate with Mrs A[…] as to an alternate gift in equality of the house to 
be handed to her".

The Eviction proceedings in the Goodwood Magistrates Court

[16] On 27 March 2009 the first respondent, as applicant, instituted eviction 
proceedings in the Goodwood Magistrates Court against the applicant as respondent. 
In discussing those proceedings I shall continue to refer to the parties as they are in 
the review application before me, namely as applicant and first respondent. The basis 
of the application in the court a quo, as appears in the first respondent's founding 
affidavit, was in essence that the first respondent was the sole owner of the property at 
7 C[…] Drive, and that the applicant was allowed to stay in the house on a temporary 
basis on condition that she paid R800 per month towards rental and other expenses. 
She had failed to do so, consent for her to occupy was withdrawn on 9 January 2009 
and she was an unlawful occupant.

[17] The first respondent's founding affidavit stated also that the applicant was 
diagnosed with epilepsy and bi-polar disorder, her behaviour was traumatizing the 
family, could no longer be tolerated and she needed to vacate the house in the best 
interests of all. Attached to the affidavit was a letter from a Dr Steyn confirming her 
diagnosis secondary to a stroke and stating that she is prone to impulsive behaviour 
e.g. excessive gambling. Attached also was a letter by the applicant to Sun 
International which makes mention of her gambling at Grand West Casino.

[18] The first respondent's affidavit went on to aver that the applicant has other family 
members who are in a better position to take care of her and who could accommodate 
her. He added that the applicant was financially independent as she had recently 
received a pension/provident fund pay-out of R63000.00 and could afford to rent her 
own place if necessary.



[19] In her opposing answering affidavit in the court a quo the applicant denied inter 
alia that there was any arrangement concerning rental, a denial which the first 
respondent did not take issue with in his replying affidavit. The applicant stated that she
was not financially independent, could not afford to rent her own residence and that it 
was in the best interests of the children that she not be evicted. She alleged that her 
presence in the house was the only constant that could keep the children safe as the 
behaviour of the first respondent was unpredictable. She stated also that the first 
respondent was indebted to her in terms of the "Mahr" or dowry to provide her with a 
house.

[20] In his replying affidavit in the Court a quo the first respondent submitted that the 
issue of the dowry was irrelevant as our law did not recognise Muslim marriages. He 
asserted also that the consent paper entered into when the divorce was granted had 
dealt with the patrimonial benefits of the marriage and that in terms thereof the 
previous house was awarded to the applicant.

[21] In a supplementary opposing affidavit which the applicant was allowed to hand in 
to court at the hearing, the applicant denied that the dowry issue had been finalised. 
She denied that the previous house was awarded to her. She stated that she had to 
purchase the previous house which "we later sold and the proceeds of the house was 
injected to our current home". She urged the court to consider the dowry issue as a 
relevant and material fact in determining the matter as it was still unresolved and the 
first respondent was indebted to her. She alleged that the first respondent has been 
trying to proclaim her as mentally unfit, unstable, psychotic and a threat to herself and 
others. These allegations she asserts arose only after she had raised the possible 
sexual abuse of their daughter by the first respondent. Finally, she asserted once more 
that she is not financially independent and cannot afford to rent her own place and it 
would not be in the interests of the children if they are to be evicted. She points out that
the minor children would have to leave with her as she has custody over them.

[22] At the hearing in the Court a quo on 22 May 2009 the applicant represented 
herself whilst the respondent was represented by an attorney. The applicant requested 
a postponement to apply for legal aid. The second respondent refused the 
postponement citing as reasons numerous remands, her doing nothing to obtain legal 
aid and because proper opposing papers had been filed by her attorney. After hearing 
submissions from the first respondent's attorney and from the applicant, he granted an 
eviction order against the applicant and all those who occupy with or under her. No 
reasons for his decisions were furnished at the time. Reasons were only furnished 
some eight months later on the 8th February 2010 when the second respondent was 
requested to do so after the launching of this review application.

[23] The second respondent's reasons indicate that he granted the eviction order on 
the finding that the first respondent was the registered owner of the property and that 
he had withdrawn his consent for the applicant to continue in occupation. In this regard 
he noted that the applicant could not dispute the first respondent's ownership of the 
house or that she was an unlawful occupier. He stated that once he had made this 
finding he went on to consider if it was just and equitable to evict the applicant.

[24] He questioned the applicant's claim that she was unemployed, referred to her 
gambling and made reference to her pension pay-out which she did not deny. On the 



question of alternative accommodation the second respondent stated that the applicant
could not simply make a bare statement that she could not afford alternative 
accommodation but had to place sufficient evidence that she could not, before court. 
He stated moreover and I quote:
"what was more problematic was the fact that she conceded that she can stay with her 
family but simply did not want to do that".
However, contrary to this, the following extract (concerning questions put to the 
applicant as respondent a quo) appears from the second respondent's notes on the 
arguments:

"Questions by Court to respondent:

Q: If applicant is such a problem as set out in your affidavits, why don't you leave the 
house?

A: I don't have another house. Not working at the moment and why must I go to my 
family. They don't want me to stay there for long periods."

[25] The second respondent found that he could not consider the dowry issue as 
Muslim marriages were not yet recognised in South African law. He however accepted 
that the previous house was transferred into applicant's name. On the question of 
maintenance the second respondent commented that the first respondent never 
indicated that he would not support his children, pointing out that the application was 
merely to remove the applicant from his house. The second respondent went on to 
pronounce that it would therefore indeed be fair and just for the applicant to be ordered
to vacate the property. He added that this did not preclude her from proceeding with 
her monetary claims against applicant.

The situation after the granting of the eviction order

[26] Due to the suspension of the eviction order pending the final determination of the 
review application, the parties continue to reside in the property. The first respondent 
remarried in June 2011 and now lives with his wife in the back of the property. 
According to the applicant the first respondent has knocked down a wall in the main 
house and consequently the applicant and the children live in one open plan room 
without ventilation. The applicant's stance is that she and the children would willingly 
leave the property if the first respondent were to provide alternative accommodation. 
According to her a suitable three bedroom flat would be available for rental at 
approximately R6 000,00 per month.

[27] In a supplementary affidavit the applicant states that at the time of the first 
respondent's re-marriage he threw her bed and bedroom suite outside and they are 
unusable. During the same time he closed up all the windows so that she and her 
children are deprived of natural light. She adds moreover that her doctor has 
recommended that as a result of her disability she should not work again. She is 
applying for a State disability grant which she understands is approximately Rl 000,00 
per month.

[28] The applicant contends that the first respondent is attempting through the eviction 



application to obtain de facto custody of the minor children by forcing her out of the 
property.

[29] It is not disputed that applicant's family did not wish to accommodate her for 
anything other than a temporary visit. From the record it is not clear whether they can 
or will accommodate her minor children.

Finding

[30] Sections 4(6) and 4(7) of PIE permit a Court to grant an order for eviction if it is of 
the opinion that it is just and equitable to do so and after considering all the relevant 
circumstances as specified. The sections state:

"Section 4(6) If an unlawful occupier has occupied the land in question for less than six 
months at the time when the proceedings are initiated, the Court may grant an order for
eviction if it is of the opinion that it is just and equitable to do so after considering all the
relevant circumstances, including the rights and needs of the elderly, children, disabled 
persons and households headed women.

Section 4(7) of PIE states:

"If an unlawful occupier has occupied the land in question for more than six months at 
the time when the proceedings are initiated, a Court may grant an order for eviction if it 
is of the opinion that it is just and equitable to do so, after considering all the relevant 
circumstances including, except where the land is sold in a sale of execution pursuant 
to a mortgage, whether land has been made available or can reasonably be made 
available by a municipality or other organ of state or another land owner for the 
relocation of the unlawful occupier, and including the rights and needs of the elderly, 
children, disabled persons and households headed by women."
[31] In Occupiers Shulana Court, 11 Hendon Road, Yeoville, Johannesburg v Steele 
2010 (9) BCLR 911 (SCA) at paragraph 13, Theron J, commenting on the 
consideration to be given by a court to the aspect of alternative accommodation at 
sections 4(6) and 4(7) respectively, said:

"In terms of section 4(7) a Court is obliged, in addition to the circumstances listed in 
section 4(6), namely, the rights and needs of the elderly, children, disabled persons and
households headed by women, to give due weight to the availability of alternative land. 
There is nothing to suggest that in an enquiry in terms of section 4(6), a Court is 
restricted to the circumstances listed in that section. The Court must have regard to all 
relevant circumstances. The circumstances identified are peremptory but not 
exhaustive. The Court may, in appropriate cases, have regard to the availability of 
alternative land. However, where the availability of alternative land is relevant, then it is
obligatory for the Court to have regard to it."

[32] Mr Walters on behalf of the first respondent, relying on Ndlovu v Nqcobo; Bekker 
and Another v Jika 2003 (1) SA 113 SCA paragraph 17, submitted that it was Section 4 
(6) and not Section 4 (7), as referred to on behalf of the applicant, which was the 
correct section applicable to the circumstances in this case. The six month time period 
referred to at s 4(6) and 4(7), he submitted, commences from the date the occupancy 
becomes unlawful, which in this case was when the first respondent withdrew consent 
for the applicant to reside by giving her notice on 9 January 2009. She therefore had 



been an unlawful occupier for less than six months when the proceedings were 
initiated.

[33] Mr Hathorn for the applicant submitted that in the circumstances of this case the 
availability of alternative land/accommodation was crucially relevant and would have to 
be considered regardless of whether Section 4 (7) or Section 4 (6) of the Act was 
applicable. I agree. This must clearly be the case regard being had to the extract from 
the Shulana Court judgment quoted above, and moreover the unique circumstances of 
this case involving as it does the eviction of a mother and her three minor children by 
their father.

[34] A considerable body of jurisprudence has developed concerning the nature of the 
enquiry to be conducted by a court as directed by Section 4 of PIE. In Port Elizabeth 
Municipality v Various Occupiers 2005 (1) SA 217 CC the Constitutional Court 
emphasised that the Constitution, read with the equitable enquiry required to be 
undertaken in PIE proceedings, grants our Court's a wide discretion in ensuring that 
justice and equity prevail in relation to all concerned. The Court at paragraph 22 said 
that Section 26(3) of the Constitution (which prohibits an eviction without an order of 
Court made after considering all the relevant circumstances) requires courts to seek 
concrete and case specific solutions to the difficult problems that arise in eviction 
proceedings. The following remarks made in the context of section 6 of PIE apply 
equally to the duty to consider relevant circumstances referred to in Section 4:
1"The obligation on the Court is to "have regard to" the circumstances, that is, to give 
them due weight in making its judgment as to what is just and equitable. The Court 
cannot fulfil its responsibilities in this respect if it does not have the requisite 
information at its disposal. It needs to be fully apprised of the circumstances before it 
can have regard to them. It follows that, although it is incumbent on the interested 
parties to make all relevant information available, technical questions relating to onus 
of proof should not play an unduly significant role in its enquiry. The Court is not 
resolving a civil dispute as to who has rights under land law; the existence of 
unlawfulness is the foundation for the enquiry, not its subject - matter. What the Court is
called upon to do is to decide whether, bearing in mind the values of the Constitution, 
in upholding and enforcing land rights, it is appropriate to issue an order which has the 
effect of depriving people of their homes. Of equal concern, it is determining the 
conditions under which, if it is just and equitable to grant such an order, the eviction 
should take place. Both the language of the Section and the purpose of the Statute 
require the Court to ensure that it is fully informed before undertaking the onerous and 
delicate task entrusted to it. In securing the necessary information, the Court would 
therefore be entitled to go beyond the facts established in the papers before it. Indeed 
when the evidence submitted by the parties leaves important questions of fact obscure,
contested or uncertain, the Court might be obliged to procure ways of establishing the 
true state of affairs, so as to enable it properly to "have regard" to relevant 
circumstances".
2". . . Given the special nature of the competing interests involved in eviction 
proceedings launched under Section 6 of PIE, absent special circumstances, it would 
not ordinarily be just and equitable to order eviction if proper discussions and, where 
appropriate, mediation, had not been attempted."

1 At paragraph 32
2 at paragraph 43



[35] AT PARAGRAPH 36 OF THE PORT ELIZABETH MUNICIPALITY JUDGMENT REFERENCE IS 
MADE TO THE COURT BEING CALLED UPON TO GO BEYOND ITS NORMAL FUNCTIONS AND TO 
ENGAGE IN ACTUAL ACTIVE JUDICIAL MANAGEMENT, ACCORDING TO EQUITABLE PRINCIPLES. 
SIMILARLY THE SUPREME COURT OF APPEAL IN OCCUPIERS OF ERF 101, 102, 104 AND 112
SHORTS RETREAT V DAISY DEAR INVESTMENTS 2010 (4) BCLR 354 (SCA) AT PARAGRAPH 
14 HAS HELD THAT SECTION 4 OF PIE OBLIGES COURTS TO BE INNOVATIVE AND, IF IT 
BECOMES NECESSARY, TO DEPART FROM THE CONVENTIONAL APPROACH.

[36] THE ENQUIRY CONDUCTED IN THE COURT A QUO IN MY VIEW FELL SHORT BY FAR OF THE

STANDARDS DESCRIBED IN THE AFOREMENTIONED CASES AND PRESCRIBED AT SECTIONS 
4(6) AND 4(7). FROM THE EVIDENCE BEFORE THE SECOND RESPONDENT IT WAS CLEAR THAT

THE ORDER SOUGHT INVOLVED AN EVICTION OF CHILDREN BY THEIR FATHER, AND A WOMAN 
WHO, ACCORDING TO THE MEDICAL EVIDENCE, SUFFERED FROM'" BIPOLAR MOOD DISORDER 
SECONDARY TO A STROKE, FOLLOWING A SUB-ARACHNOIDAL

BLEEDING ON THE RIGHT SIDE OF HER BRAIN " AND A HOUSEHOLD HEADED BY SUCH A 
WOMAN. YET

THE SECOND RESPONDENT DID NOT CONSIDER THE RIGHTS AND NEEDS OF THE CHILDREN, 
THE DISABLED APPLICANT AND THE WOMAN HEADED HOUSEHOLD AS HE WAS SPECIFICALLY 
ENJOINED TO DO BY SECTIONS 4 (6) AND 4 (7) OF PIE. NOR DID HE CONSIDER WHETHER 
ALTERNATIVE ACCOMMODATION WAS AVAILABLE TO THEM, A HIGHLY RELEVANT 
CONSIDERATION IN ALL THE CIRCUMSTANCES. A CONSIDERATION OF SUCH RELEVANT 
CIRCUMSTANCES IS SPECIFIED AT SECTION 4 AS A PREREQUISITE TO A COURT ARRIVING AT 
THE OPINION THAT IT IS JUST AND EQUITABLE TO GRANT AN EVICTION ORDER. WITHOUT 
CONSIDERING THE RIGHTS AND NEEDS OF THE APPLICANT AND HER CHILDREN THE SECOND 
RESPONDENT COULD NOT HAVE FORMED THE OPINION THAT IT WAS JUST AND EQUITABLE TO 
EVICT THEM.

The rights and interests of the children

[37] AT THE VERY LEAST THE RIGHTS AND INTERESTS OF THE APPLICANT'S CHILDREN, FACED

WITH AN EVICTION AT THE BEHEST OF THEIR FATHER WHO HAS PARENTAL OBLIGATIONS TO 
THEM, OUGHT TO HAVE LOOMED LARGE IN THE EXTRAORDINARY CIRCUMSTANCES OF THIS 
CASE. THE SCENARIO BEFORE THE SECOND RESPONDENT INVOKED INTER ALIA THE 
CHILDRENS' RIGHTS ENSHRINED AT SECTION 28 OF THE CONSTITUTION, MOST OBVIOUSLY 
THEIR RIGHTS TO SHELTER AT SECTION 28 (1) (C), AND ALSO THEIR RIGHTS TO PARENTAL 
CARE (S 28 (1) (B)) AND TO BE PROTECTED FROM NEGLECT, ABUSE OR DEGRADATION (S 28 
(L)(D)). THE SITUATION IN THE COURT A QUO ALSO INVOKED THE RIGHTS OF THE CHILDREN 
NOT TO BE ILL-TREATED OR ABANDONED BY THEIR PARENT IMPLICIT IN SECTION 305 (3)(B) 
OF THE CHILDREN'S ACT 38 OF 2005. THE SECTION STATES THAT A PARENT WHO ILL-TREATS

OR ABANDONS A CHILD SHALL BE GUILTY OF AN OFFENCE. IN GOVERNMENT OF THE 
REPUBLIC OF SOUTH AFRICA V GROOTBOOM 2001 (1) SA 46 (CC) AT PARAGRAPH 77, THE 
CONSTITUTIONAL COURT HELD THAT THE OBLIGATION IMPOSED BY THE CHILD'S RIGHT TO 
SHELTER AT SECTION 28 (1) (C) OF THE CONSTITUTION FALLS ON THE CHILD'S PARENT OR 
FAMILY IN THE FIRST INSTANCE. IMPLICIT IN THE FIRST RESPONDENT'S DUTY TO MAINTAIN HIS 
CHILDREN IS THE DUTY TO PROVIDE A ROOF OVER THEIR HEADS. IN APPLYING FOR THE 
EVICTION OF HIS CHILDREN WITHOUT REGARD FOR THE AVAILABILITY OF ALTERNATIVE 
ACCOMMODATION AND IN ALL THE CIRCUMSTANCES OF THIS CASE, THE FIRST RESPONDENT 
ACTED CONTRARY TO THEIR LEGALLY PROTECTED RIGHTS. THE SECOND RESPONDENT 
APPEARS NOT TO HAVE BEEN ASTUTE TO THIS, NOR TO THE DICTATES OF SECTION 28 (2) OF 
THE CONSTITUTION WHICH STATES:



"A CHILD'S BEST INTERESTS ARE OF PARAMOUNT IMPORTANCE IN EVERY MATTER 
CONCERNING THE CHILD".

[38] THE ORDER EVICTING THE CHILDREN WAS MADE WITHOUT CONDUCTING ANY 
INVESTIGATION INTO THEIR PERSONAL CIRCUMSTANCES AND HOW INTER ALIA THEIR 
SCHOOLING WOULD BE AFFECTED BY AN EVICTION ORDER. THE SPECULATIVE HOPE 
EXPRESSED BY THE FIRST RESPONDENT IN HIS ANSWERING AFFIDAVIT THAT SOCIAL 
WORKERS WOULD ARRANGE FOR THE PLACEMENT OF THE CHILDREN FALLS SHORT BY FAR OF

COMPLIANCE WITH SECTION 28(2) OF THE CONSTITUTION.

[39] THE SECOND RESPONDENT SIMPLY FAILED TO HAVE REGARD TO THE INTERESTS OF THE 
CHILDREN AND TO APPRECIATE THE PROPER SCOPE OF THE FIRST RESPONDENT'S PARENTAL 
DUTIES. IN ORDERING THE CHILDREN'S EVICTION THE SECOND RESPONDENT MISCONSTRUED 
THE NATURE OF THE ENQUIRY REQUIRED BY HIM AND IMPERILLED THE CHILDREN'S WELL-
BEING. I AGREE WITH THE SUBMISSION ON BEHALF OF THE APPLICANT THAT IN ALL OF THE 
CIRCUMSTANCES THE FAILURE TO INVESTIGATE WHAT EFFECT THE EVICTION ORDER WOULD 
HAVE ON THE THREE CHILDREN WAS A FAR REACHING IRREGULARITY AND IN ITSELF 
CONSTITUTES SUFFICIENT GROUNDS FOR ITS SETTING ASIDE.

Alternative Available Accommodation

[40] THE COURT FAILED TO CONSIDER THE GLARINGLY OBVIOUS FACT THAT AN EVICTION 
WOULD RENDER THE APPLICANT AND HER CHILDREN HOMELESS. THE STATEMENT IN THE 
SECOND RESPONDENT'S REASONS, THAT THE APPLICANT CONCEDED THAT SHE CAN STAY 
WITH HER FAMILY BUT SIMPLY DID NOT WANT TO DO SO, IS CLEARLY INCONSISTENT WITH 
WHAT IS RECORDED ON THE COURT FILE, NAMELY, THAT HER FAMILY DID NOT WANT HER TO 
STAY WITH THEM FOR LONG PERIODS.

[41] THIS CLEARLY INDICATES THAT NEITHER THE APPLICANT NOR HER CHILDREN HAD 
SUITABLE ALTERNATIVE ACCOMMODATION ON A PERMANENT BASIS. IN ANY EVENT, AS IS 
POINTED OUT BY MR HATHORN FOR THE APPLICANT, THE SECOND RESPONDENT'S ENQUIRY 
WAS LIMITED TO THE APPLICANT, AND FAILED TO TAKE INTO ACCOUNT THE NEED TO FIND 
ALTERNATIVE ACCOMMODATION FOR THE PARTIES' THREE MINOR CHILDREN. A PROPER 
ENQUIRY WOULD HAVE MADE CLEAR THAT AN EVICTION ORDER WOULD RENDER THE 
APPLICANT AND HER CHILDREN HOMELESS, A CIRCUMSTANCE WHICH COULD NEVER BE 
CONSIDERED TO BE JUST AND EQUITABLE. THE APPLICANT'S AND HER CHILDREN'S RIGHTS OF

ACCESS TO ADEQUATE HOUSING WERE ACCORDINGLY INFRINGED AND SHE IS ENTITLED TO 
THE DECLARATION TO THAT EFFECT WHICH SHE SEEKS.

The Applicant's Vulnerability

[42] THEN THERE IS THE QUESTION OF THE APPLICANT'S VULNERABILITY. IT IS NOT DISPUTED

THAT THE APPLICANT IS, AND WAS AT THE TIME OF THE EVICTION ORDER, AFFLICTED BY A 
DISABILITY AS WAS EVIDENT FROM THE MEDICAL EVIDENCE BEFORE THE COURT A QUO AND 
UNEMPLOYED, IF NOT UNEMPLOYABLE. THESE CIRCUMSTANCES WARRANTED CONSIDERATION

AND INVESTIGATION BY THE PRESIDING MAGISTRATE AS DID THE APPLICANT'S INSISTENCE 
THAT SHE IS NOT FINANCIALLY INDEPENDENT AND CANNOT AFFORD TO RENT A RESIDENCE. 
INSTEAD THE COURT A QUO APPEARED TO HAVE BEEN SWAYED BY HER PENSION PAYOUT 
EVEN THOUGH THERE WAS NO EVIDENCE THAT THIS ENABLED HER TO AFFORD ALTERNATIVE 
ACCOMMODATION. THE SECOND RESPONDENT'S REASONS FOR JUDGMENT FOCUSED ON THE 
FIRST RESPONDENT'S PROPERTY RIGHTS AT THE EXPENSE OF THE CIRCUMSTANCES OF THE 



APPLICANT AND HER CHILDREN. THE POSITION WAS COMPOUNDED BY THE FACT THAT THE 
APPLICANT WAS NOT REPRESENTED AT THE HEARING IN THE COURT A QUO.

[43] APPLICANT'S COUNSEL CONTENDED CORRECTLY IN MY VIEW THAT THE SECOND 
RESPONDENT FAILED TO RECOGNISE OR GIVE EFFECT TO HIS DUTY TO ASSIST THE 
APPLICANT IN PRESENTING HER CASE PROPERLY AND FULLY. IT WOULD SEEM THAT HE FAILED

TO HAVE REGARD TO THE APPLICANT'S DEFENCES, IN PARTICULAR HER DENIAL THAT THERE 
WAS ANY AGREEMENT THAT SHE WOULD PAY RENT OF R800 TO THE FIRST RESPONDENT, 
WHICH ALLEGED AGREEMENT THE FIRST RESPONDENT RELIED UPON AS A GROUND FOR HER 
EVICTION, OR THAT THE EVICTION ORDER WOULD NOT BE IN THE INTERESTS OF HER 
CHILDREN AS SHE HAD CUSTODY OF THEM AND THEY WOULD HAVE TO LEAVE WITH HER. HE 
MOREOVER DID NOT CONSIDER THE APPLICANT'S SUBMISSION THAT SHE HAD CONTRIBUTED 
THE PROCEEDS OF THE PREVIOUS HOUSE TO THE PROPERTY FROM WHICH THE FIRST 
RESPONDENT SOUGHT TO EVICT HER.

[44] ON THE QUESTION OF THE DOWRY I AM OF THE VIEW THAT THE AGREEMENT THAT THE 
FIRST RESPONDENT WOULD PROVIDE THE APPLICANT WITH A HOUSE WAS A RELEVANT 
CIRCUMSTANCE WHICH OUGHT TO HAVE BEEN TAKEN INTO ACCOUNT IN TERMS OF SECTION 4
OF PIE IN DETERMINING WHETHER IT WAS JUST AND EQUITABLE TO EVICT THE APPLICANT 
AND HER THREE CHILDREN. THE SECOND RESPONDENT ERRED IN SIDESTEPPING THIS ISSUE. 
I DO NOT ACCEPT THAT THE DOWRY ISSUE WAS SETTLED AS PER THE CONSENT PAPER 
INCORPORATED IN THE DECREE OF DIVORCE IN 2000, AS THE ISSUE WAS VERY MUCH ALIVE 
IN THE PROCEEDINGS BEFORE THE MUSLIM JUDICIAL COUNCIL IN 2009.

[45] MR WILSON FOR THE AMICUS CURIAE DREW ATTENTION TO NEW TOOLS OF ENQUIRY 
WHICH OUR COURTS HAVE FORGED IN DISCHARGING THEIR DUTY TO ACT PRO-ACTIVELY IN 
ESTABLISHING THE CIRCUMSTANCES RELEVANT TO THE EXERCISE OF THEIR DISCRETION IN 
EVICTION CASES. IN THE PORT ELIZABETH MUNICIPALITY   CASE SUPRA AT PARAGRAPH 39 
THE COURT REFERRED TO ENCOURAGING THE PARTIES TO ENGAGE WITH EACH OTHER TO 
FIND MUTUALLY ACCEPTABLE SOLUTIONS. SEE ALSO OCCUPIERS AT 51 OLIVIA ROAD, BEREA  
TOWNSHIP AND OTHERS V CITY OF JOHANNESBURG AND OTHERS   2008 (5) (BCLR) 475 
(CC) AND TRANSNET T/A SPOORNET V INFORMAL SETTLERS OF GOOD HOPE AND OTHERS   
("TRANSNET")   [2001] 4 ALL SA 516 (W). MEDIATION IS ALSO FAVOURED. SEE LINGWOOD V   
THE UNLAWFUL OCCUPIERS OF R/E OF ERF 9 HIGHLANDS   2008 (3) BCLR 325 (W). THEN 
TOO THERE IS ASSISTANCE TO THE COURT BY WAY OF A REPORT FROM THE MUNICIPALITY 
HAVING JURISDICTION WHERE IT APPEARS THAT AN EVICTION MIGHT LEAD TO 
HOMELESSNESS. SEE SHULANA COURT SUPRA PARAGRAPH 14. THE CIRCUMSTANCES OF 
THIS CASE, INVOLVING AS THEY DID, THE UNFORTUNATE FAMILY DYNAMIC OF A FATHER 
SEEKING TO EVICT HIS 3 MINOR CHILDREN TOGETHER WITH THEIR MOTHER, CRIED OUT, ONE 
WOULD HAVE THOUGHT, FOR A SOLUTION BY WAY OF MEDIATION AND ENGAGEMENT SHORT 
OF GOING TO COURT.

[46] THE FUNDAMENTAL FLAW IN THE SECOND RESPONDENT'S APPROACH IS THAT HE 
APPEARED TO GIVE NO CONSIDERATION AT ALL TO ANY OF THE ABOVE OPTIONS. HE 
CONSIDERED HIS ROLE TO BE THAT OF PASSIVE EVALUATOR OF EVIDENCE PLACED BEFORE 
COURT, AS IS EVIDENT FROM THE FOLLOWING QUOTE FROM HIS REASONS:
"THE COURT NEEDS TO MAKE A FINDING ON ALL THE RELEVANT EVIDENCE, BUT THAT NEEDS 
TO BE PLACED BEFORE THE COURT. THE COURT CANNOT KEEP ON TRYING TO OBTAIN 
SOMETHING IN FAVOUR OF EITHER PARTY IF THAT IS NOT PLACED BEFORE ME".3

3  Record page 297.



This is diametrically opposed to the innovative role ascribed to our Courts in the cases 
mentioned above.

[47] Counsel for the first respondent placed some reliance on the decision of this Court 
in Ives v Rajah 2012 (2) SA 167 (WCC). In that case the applicant's alleged failure to 
find and identify her own alternative accommodation counted against her. The facts in 
Ives are however distinguishable from those in the instant case. In Ives the eviction of 
a single woman without dependents was sought. Attempts to negotiate with her had 
failed. The Court undertook an exhaustive enquiry into whether the municipality could 
provide her with alternative accommodation and an official of the municipality testified. 
Reliance on Ives is in my view accordingly misplaced.

[48] In view of all of the above the submission that the first respondent is entitled to an 
eviction order and that the continued occupation of the property by the applicant and 
their children amounts to an expropriation and a contravention of the first respondent's 
section 25 constitutional rights in respect of his property, cannot be sustained.

[49] I am accordingly satisfied that the applicant is entitled to an order reviewing and 
setting aside the eviction order. She is moreover entitled to a declaration that the 
eviction order infringed her rights in terms of Section 26 of the Constitution.

[50]        I accordingly grant the following order:

1.            The order for the eviction of the applicant and all those who occupy with or 
under her from the immovable property situated at […] C[…] Drive, Ruyterwacht, 
granted on 22 May 2009 in the Goodwood Magistrate's Court, is reviewed and set 
aside;

2. It is declared that the eviction order infringed the applicant's rights in terms of 
Section 26 of the Constitution of the Republic of South Africa Act 108 of 1996.

3. The first respondent shall pay the costs of this application, such costs being limited 
to the disbursements of the applicant's attorney.

YS MEER
Judge of the High Court


