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IN THE HIGH COURT OF SOUTH AFRICA

(WESTERN CAPE HIGH COURT, CAPE TOWN  )

CASE NUMBER  :   10617/2013

DATE  :       4 NOVEMBER 2013

In the matter between:

STANDARD BANK                Plaint i ff  

and

RJC TOPPING                               Defendant

J U D G M E N T

DAVIS, J  :
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JUDGMENT

This  is  an  appl icat ion  for  summary  judgment  against  the

defendant  in  the  amount  of  R2  500  000,00  based  upon  two

deeds  of  suretyship  executed  in  Fish  Hoek  on  the  30 t h  of  May

2006  and  the  15 t h  of  March  2007.   Insofar  as  these  deeds  of

suretyship  are  concerned,  the  defendant  was  represented  by

Mary  El izabeth  Topping  who  was  empowered  in  terms  of  a

general  power  of  at torney  executed  in  Fish  Hoek  on  the  11 t h  of

Apr i l  2003  to  represent  the  defendant  who  therefore  bound

himsel f  as  a  surety  for  a  co-pr incipal  debtor  wi th  one  Jason

Douglas  Sole  (“ the  pr incipal  debtor”) .   Plaint i ff  a lso  cla ims

interest and costs on an attorney and cl ient  scale.

This  appl icat ion  is  opposed  by  the  defendant  on  a  number  of

grounds  which  can  be  divided  into  in  l imine  object ions  and

arguments  based on the  meri ts .   Insofar  as  the  points  in  l imine

are concerned these are as fo l lows: 

( i ) the  absence  of  jur isdict ion  based  on  the  fact  that

the  defendant  has not  been resident  in  the  Republ ic

since 2003; 

( i i ) non-compliance  wi th  Uni form Rule  of  Court  32(2)  in

that  the  aff idavi t  re l ied  upon  by  the  defendant  in

this  case  has  not  been  made  by  “a  person  who  can

swear  posi t ively  to  the  facts  veri fy ing  the  course  of

act ion in the amount”  and 

( i i i ) non-compliance  wi th  Uni form  Rules  of  Court  18(6)
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and 32(1)  in that  annexure B to the plaint i ff ’s  simple

summons,  that  is  the  suretyship  agreement  of  15 t h

March 2007, is incomplete.  

THE QUESTION OF JURISDICTION

Mr  Harrington,  who  appeared  on  behal f  of  the  defendant,

submit ted  that  th is  Court  lacked  the  requisi te  jur isdict ion  to

hear  th is  appl icat ion  in  terms  of  Sect ion  19(1)(a)  of  the

Supreme Court  Act 59 of 1959.  Ci t ing Erasmus,  Superior Court

Pract ice   at  A1-24,  Mr  Harrington  submit ted  that  “ the  choice  of

a  domici l ium  ci tandi  executandi  wi thin  the  area  of  jur isdict ion

of  a  High  Court  is  not  enough  to  confer  jur isdict ion  upon  that

court” .   

In  the  present  case,  the  suretyships  were  signed  wi th in  the

area  of  the  court ’s  jur isdict ion,  that  is  in  Fish  Hoek.   Relying

on  the  decis ion  in  Hay  Management  Consul tants  (Pty)  L imi ted

v  P3  Management  Consul tants  (Pty)  Limi ted   2005  (2)  SA 522

(SCA)  Mr  Sievers,  on  behal f  of  the  pla int i ff ,  submit ted  that

where  a  defendant  chose  a  domici l ium  for  service  in  South

Afr ica  and  undertook  that  in  the  event  of  his  changing  his

chosen  domici le,  he  would  provide  a  physical  address  wi th in

the  Republ ic  and  agree  that  South  Afr ican  law  would  then

govern  the  agreement,  th is  Court  was  clothed  wi th  the
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necessary jur isdict ion.

In  the present  case,  on the basis of  the signed suretyships,  the

domici l ium  chosen  was  an  address  wi th in  the  Republ ic  of

South Afr ica. Clause 20.3 of the suretyship agreement provides

that  any  new  address  chosen  shal l  also  be  in  the  Republ ic  of

South  Afr ica.  Clause  23  provides  that  the  suretyship  shal l  be

governed  by  and  interpreted  in  accordance  wi th  the  law  of  the

Republ ic of  South Afr ica.

By  contrast  Mr  Harrington  submit ted  that  the  pla int i ff  could  not

rely  on  Hay  Management  Consul tants  (Pty)  Limi ted  ,  supra,

because,  in  that  case,  the  defendant  being  a  peregrinus   (a

company)  which  remained  a  peregr inus   at  the  t ime  of  the

conclusion  of  the  relevant  contract  between  the  part ies,  i t  was

clear ly  contemplated  that  any  possible  summons  in  future

would be issued out of  a South Afr ican court .

In  other  words,  the underly ing contract  in  Hay   was entered into

on  the  basis  that  the  domici l ium  clause  was  regarded  as  being

suff ic ient  to  const i tute  a  consent  to  jur isdict ion.   In  the present

case,  Mr  Harr ington  contended  that  no  such  intent ion  was

apparent  f rom  the  content  of  the  documents  rel ied  upon  by

plaint i ff .   On the contrary,  the relevant  suret ies were concluded

by  the  defendant ’s  agent,  nei ther  wi thout   defendant ’s
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knowledge  and/or  consent  and  despi te  a  wholesale  absence  of

authori ty  to do so.

At  no  stage  could  i t  be  said  defendants  possessed  the  same

level  of  knowledge  and  intent  as  the  defendant  had  possessed

in  Hay  .   But  th is  submission,  as  is  apparent  f rom  i ts

summation,  is  dependent  upon  the  appl icabi l i ty  of  the

suretyship  agreement  to  pla int i ff ’s  c laim.   In  turn,  the  quest ion

of  the  val idi ty  of  the  suretyships  so  signed  goes  to  the  meri ts

of  the  defendant ’s  defence.   I f  the  suretyship  appl ies  in  this

case,  then  the  jur isdict ional  point  must  fa i l ,  but ,  on  i ts  own,  i t

cannot  be a suff icient  basis to  resist  this  appl icat ion because i t

has to be tested in terms of a defence on the meri ts;  that is the

val id i ty of  the suretyship agreement to the part icular c laim.

Accordingly  I  am  unable  to  determine  th is  point  in  l imine

without  a  considerat ion  of  the  substant ive  quest ions  to  which  I

shal l  turn present ly.   

UNIFORM RULE OF COURT 32(2)  :

This ru le of  Court  requires a deponent  to an aff idavi t  in support

of  a  summary  judgment  to  be  a  person  “who  can  swear

posi t ively  to  the  facts  ver i fy ing  the  cause  of  act ion  and  the

amount” .   In  other  words,  i t  is  general ly  required  that  these
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facts  must  be  wi th in  the  deponent ’s  personal  knowledge.   See

Erasmus  op  ci t   at  B1-215  and  the  cases  ci ted  therein.   In

addi t ion  the  mere  assert ion  by  way  of  a  reproduct ion  of  the

wording  of  the  rule  is  insuff ic ient,  unless  there  are  good

grounds  for  bel ieving  that  the  deponent  fu l ly  appreciated  the

meaning of these words.  

Information by way of  bel ief  on  the  part  of  the deponent  wi l l  be

insuff ic ient  to  grant  an  order  for  summary  judgment.   See

Erasmus  at  B1-215  and  the  author i t ies  ci ted  therein.   In  th is

case  the  deponent  to  the  pla int i ff ’s  aff idavi t ,  one  Nel iswa

Reuben,  descr ibes hersel f  “as a manager legal  in  the pla int i ff ’s

nat ional  home  loans  credi t  control  department” .   Reuben  avers

that  she  is  employed  by  the  plaint i ff  in  “ the  sect ion  deal ing

with the moni tor ing of  bond repayments and the fa i lure to  make

such  payments”  and  furthermore  that  she  “has  access  to  the

records  of  the  principle  debtor ’s  home  loan  account  wi th  the

plaint i ff ” .  

Mr  Harr ington,  in  order  to  support  h is  submission  that  there

has  been  non-compl iance  wi th  the  Rule,  noted  that  she  fa i led

to  make  mention  whatsoever  of  any  knowledge,  personal  or

otherwise,  of  the  actual  cause  of  act ion  in  th is  case,  namely

the deed of suretyship signed by the defendant ’s  late  mother  in

terms  of  a  general  power  of  at torney  issued  in  her  favour.   In
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other  words,  defendant ’s  argument  runs  thus:  al though  the

deponent  may  profess  to  have  knowledge  of  the  principal

debtor ’s  account  (Mr  Sole’s  account) ,  she  does  not  even  refer

to  nor  does  she  have  personal  knowledge  of  the  deed  of

suretyship rel ied upon by the plaint i ff .

In  Mr  Harr ington’s  view  the  plaint i ff ’s  di ff icul ty  is  compounded

by  the  contents  of  the  simple  summons  where  the  plaint i ff  is

described  as  carry ing  on  business  at  i ts  regional  home  loan

off ice in  Cape Town whi le  the deponent  to  an  aff idavi t  conf i rms

that  she  is  in  fact  employed  in  the  pla int i ff ’s  nat ional  home

loan  credi t ’s  control  department.   In  the  ci rcumstances,  i t  d id

not  fo l low  that  the  pla int i ff ’s  representat ive  at  nat ional  level

would  necessari ly  have  personal  knowledge  of  events  taking

place at the regional  level .

In  this  connect ion  a  considerable  debate  ensued  during  the

hearing  as  to  the  appl icabi l i ty  of  the  judgment  in  Absa  Bank

Limited  v  Le  Roux  and  2  Others   (Case  number  5842/13);

judgment  in  the  Western  Cape  High  Court) .   Binns-Ward,  J,

who  refused  summary  judgment  for  lack  of  compl iance  wi th

Rule 32(2),  reasoned as fo l lows at  para 15:

“ In  the  resul t  i t  fo l lows  on  the  construct ion  of  the

sub  rule  given  in  Maharaj   that  unless  i t  appears
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from  a  considerat ion  of  the  papers  as  a  whole

that  the  deponent  to  the  support ing  aff idavi t

probably  did  have  suff ic ient  di rect  knowledge  of

the  sal ient  facts  to  be  able  to  swear  posi t ively  to

them  and  veri fy  the  cause  of  act ion,  the

appl icat ion  for  summary  judgment  is  fatal ly

defect ive  and  the  court  wi l l  not  even  reach  the

quest ion  whether  the  defendant  has  made  out  a

bona f ide case.”

But  what  is  suff ic ient  knowledge?   The  debate  to  unlock  this

quest ion  has  perennial ly  turned  on  the  meaning  and  scope  of

dicta  of  Corbet t ,  JA  (as  he  then  was)  in  Maharaj  v  Barclays

National  Bank  Limited    1976  (1)  SA 418  (A)  at  423  E-H.   In  th is

connect ion the learned judge of appeal  said the fo l lowing:

“The  mere  assert ion  by  a  deponent  that  he  “can

swear  posi t ively  to  the  facts”  (an  assert ion  which

merely  reproduces the  wording  of  the  Rule)  is  not

regarded  as  being  suff ic ient,  unless  there  are

good grounds for  bel ieving that  the deponent  fu l ly

appreciated  the  meaning  of  these  words  . .  In  my

view  this  is  a  salutary  pract ice.   Whi le  undue

formalism  in  procedural  matters  is  always  to  be

eschewed,  i t  is  important  in  summary  judgment
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appl icat ions  under  Rule  32  that  in  substance  the

plaint i ff  should  do  what  is  required  of  h im  by  the

Rule.   The extraordinary  and drast ic  nature  of  the

remedy  of  summary  judgment  in  i ts  present  form

has  often  been  judic ia l ly  emphasised  . . .   The

grant  of  the  remedy  is  based  upon  the

supposi t ion  that  the  pla int i ff ’s  cla im  is

unimpeachable,  that  the  defendant ’s  defence  is

bogus  or  bad  in  law.   One  of  the  aids  to  ensur ing

that  th is  is  the  posi t ion  is  the  aff idavi t  f i led  in

support  of  the  appl icat ion  and to  achieve th is  end

i t  is  important  that  the  aff idavi t  should  be

deposed  to  ei ther  by  the  plaint i ff  himsel f  or  by

someone  who  has  personal  knowledge  of  the

fact” .   423 E-H.  

But  a  careful  examinat ion  of  th is  passage  reveals  that  i t  says

far  less  than  might  and  has  been  cla imed.   In  order  to

understand  what  Corbett ,  JA  had  in  mind,  there  is  a  need  to

look  at  the  facts  of  Maharaj  ,  supra .   In  that  case,  the  personal

knowledge  required  to  substant iate  the  basis  of  an  oral

agreement  of  overdraft ,  clear ly  required  some  greater

knowledge  than  would  be  the  case  when  a  standard  wri t ten

contract  forms  the  basis  of  the  cause  of  act ion.   I t  was  cr i t ical

for  Corbett  JA to  consider  careful ly  where  the  assistant  to  the
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branch  manager  had  acquired  suff ic ient  knowledge  of  the

defendant ’s  f inancial  standing  wi th  the  bank  and  the  state  of

his  current  account  to  determine  the  parameters  of  an  oral

agreement.   The  fol lowing  passage  in  the  judgment  is

instruct ive:

“This  is  to  some extent  re inforced by  the  fact  that

in para 4 of h is opposing aff idavi t  . .  the defendant

merely  puts  in  issue  the  deponents  abi l i ty  to

depose to the oral  agreement of  overdraft  entered

into wi th  the manager,  Mr Rees:  he does not  deny

that  deponent ’s  abi l i ty  to  speak  of  the  current

state  of  h is  ( the  defendant ’s)  account.   Moreover

the  aff idavi t  does  not  speci f ical ly  al lege  that  Mr

Mason  was  not  present  when  the  arrangements

were  made  or  that  he  could  not  have  acquired

f i rsthand  knowledge  of  the  arrangements  in  the

course  of  h is  dut ies,  e.g. ,  f rom  discussions  wi th

the defendant himsel f .   Final ly i t  appears from the

rest  of  defendant ’s  aff idavi t  that  the  real  d ispute

relates  not  to  the  fact  that  the  overdraft  faci l i t ies

were  granted  him  but  to  the  amount,  i f  any,

actual ly owed by him on overdraf t” .

For  th is  reason,  i t  is  important  that  the  judgment in  Maharaj   be
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read  in  i ts  proper  factual  context  so  as  to  gain  a  proper

understanding  of  the  scope  of  any  guidel ines  provided  in  the

judgment  for  determining  the  precise  meaning  of  Rule  33(2).

Two  further  observat ions  are  necessary.   Fi rst ly,  in  Joob  Joob

Investments  v  Stocks  Mavundla  Zek   2009  (5)  SA  1  (SCA)  at

para 32 Navsa, JA said:

“The  rat ionale  for  summary  judgment  proceedings

is  impeccable.   The  procedure  is  not  intended  to

deprive  a  defendant  wi th  a  tr iable  issue  or  a

sustainable  defence of  her/h is  day in  court .   After

almost  a  century  of  successful  appl icat ion  in  our

courts,  summary  judgment  proceedings  can

hardly  cont inue  to  be  descr ibed  as  extraordinary.

Our  courts,  both  of  f i rst  instance and at  appel late

level ,  have dur ing that  t ime r ight ly been trusted to

ensure  that  a  defendant  wi th  a tr iable  issue is  not

shut  out .   In  the  Maharaj   case  Corbett ,  JA  was

keen  to  ensure  f i rst  an  examinat ion  of  whether

there  have  been  suff ic ient  disclosure  by  the

defendant  of  the  nature  and  grounds  of  h is

defence  and  the  facts  upon  which  is  founded.

The  second  considerat ion  is  that  the  defence  so

disclosed must be both bona f ide and good in law.

A court  which  is  sat isf ied  that  th is  threshold  has
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been  crossed  is  then  bound  to  refuse  summary

judgment.   Corbett ,  JA  also  warned  against

requir ing  of  a  defendant,  the  precis ion  apposi te

to  pleadings.   However  the  learned  judge  was

equal ly  astute  to  ensure  that  recalci t rant  debtors

pay what  is due to a credi tor” .   

This dictum   h ighl ights two features:

(a) In  contrast  to  the  dicta   in  Maharaj   supra,  summary

judgment  should  not  be  considered  to  be  an

extraordinary procedure.

(b) A  balance  must  be  struck  between  ensuring  that  a

recalc i t rant  debtor  pay  what  is  due  to  a  credi tor  and

that  a  debtor  wi th  a  bona  f ide  and  good  defence

should not precluded from access to just ice.

The  law  including  the  interpretat ion  of  Rule  33(2),  is  surely

required  to  be  construed,  i f  at  al l  possible,  wi th  contemporary,

economic  and f inancial  real i ty.   In  th is  case,  when  deal ing  wi th

the f inancial  sector,  courts  should be wary of  embracing a r ig id

formal ism  which  relat ionship  to  commercial  and  f inancial

real i ty  is  so  tenuous  as  at  best  to  be  coincidental .   This

concern  was  clearly  in  the  mind  of  Van  Heerden,  AJ  (as  she

then was)  in  Standard  Bank of  South  Afr ican Limited  v  Secatsa
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Investments (Pty)  Ltd and Others   1999 (4)  SA 229 (C)  at  235A-

B:

“ I t  is  c lear  f rom  the  case  law  that  f i rsthand

knowledge  of  every  fact  which  goes  to  make  up

the  plaint i ff ’s  cause  of  act ion  is  not  required  and

that  where  the  plaint i ff  is  a  corporate  ent i ty  the

deponent  may  wel l  legi t imately  rely  for  h is  or  her

personal  knowledge  of  at  least  certa in  relevant

facts  and  his  or  her  abi l i ty  to  swear  posi t ively  to

such  facts  on  records  in  the  company’s

possession”.

This  judgment  was  del ivered  some  14  years  ago.   How  much

more  so  is  i t  appl icable  when  i t  must  be  common  knowledge

that  credi t  departments  of  nat ional  banking  inst i tut ions  have

become  more  central ised,  as  technology  develops

exponent ial ly.  Contrast  fur ther  present  banking  operat ions  to

those  that  operated  some  40  years  ago  when  Maharaj    were

decided in  which the  branch was the  centre  of  the  credi t  world!

To ci rcumvent  what  he  saw as a  major  problem with  Rule  33(2)

and  credi t  t ransact ions,  Binns-Ward,  J  provided  a  novel  and

imaginat ive  suggest ion  in  his  instruct ive  judgment  as  to  the

provis ions  of  information  in  the  required  aff idavi t  by  reference

to  the  Electronic  Communicat ions  and  Transact ion  Act  25  of
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2002 (see paras 20 to 21 of the judgment) .   

I  remain  uncertain  as  to  whether  that  which  Binns-ward,  J

proposes  as  forming  part  of  the  support ing  aff idavi t  for

summary  judgment  wi l l  cure  what  the  learned  judge  perceives

as  the  present  problem  as  opposed  to  an  interpretat ion  based

on  sound  commercial  real i ty  and  the  facts  of  a  part icular  case

and where the threshold for  meet ing the test  in Rule 32 may be

less  onerous.    In  other  words,  in  Maharaj    the  court  deal t  wi th

an  oral  contract.   Clear ly  more  knowledge  was  required  of  the

existence  and  detai ls  thereof  than  is  the  case  wi th  a  standard

contract  which  was  signed  by  part ies  in  good  fa i th,  and  where

the  threshold  for  meet ing  the  test  set  out  in  the  Rule  32  may

be less onerous.  

Be  that  as  i t  may,  these  paragraphs  ci ted  from the  judgment  in

Le Roux   supra are  obi ter  .   The essent ia l  f inding in  the  Le Roux

case  is  d ist inguishable  from  the  present  case.   In  Le  Roux   the

l imi t  of  the  suretyship  was  di fferent  and  signi f icant ly  less  than

the  amount  set  out  in  the  simple  summons.   One  of  the

defendants  had  provided  an  unl imi ted  amount  guaranteed  in

the  surety  and  this  was  not  speci f ied  Binns-ward,  J  correct ly

observed:

“The deponent  carelessly purported to  conf i rm the
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inaccurate  content  of  a  carelessly  drafted

summons”.   (at  para 9)

In  the  present  case  the  cause  of  act ion  is  st ipulated  as  the

payment of  an amount of  R2.5 mil l ion being the amounts due in

terms of  the two deeds of  suretyship.   They are attached to  the

summons.   They  are  both  duly  signed.   The  deponent,  Ms

Reuben, conf i rms:

(1) The  cause  of  act ion.   The  cause  of  act ion  is  the

suretyship.   That  is  plain ly  ascertained  from  the

summons  and  the  attached  documents.   I t  does  not

require any further knowledge.

(2) The amount  c laimed is set out in the summons.  

These  are  the  core  facts  underpinning  the  plaint i ff ’s  c la im.   Of

course,  the  defendant  now  develops  his  defence  in  an

opposing  aff idavi t .    But  the  case  of  the  plaint i ff  is  c lear  and

simple.   Ms  Reuben  had  access  to  the  records  of  the  principal

debtor ’s  home loan account  wi th pla int i ff .   This information was

avai lable  to  her  in  that  she  was  part  of  the  home  loans  credi t

control  department.   She had access to the information that  the

pr incipal  debtor  was  l iable  in  the  sum  of  R2  693  278.17  ( I

leave  aside  the  further  quest ion  as  to  whether  documents

provided  by  pla int i ff  were  signed  in  Cape  Town  which  would
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have  given  Ms  Rueben  greater  physical  access  to  th is

information).  

The   primary  debt  being  due  and  payable,  the  suretyships,

which  were  signed,  are  now  tr iggered.   Unless  one  conf lates

the  quest ion  of  the  meri ts  of  the  defence  which  is  ra ised

against  the  appl icat ion  for  summary  judgment  wi th  the  ini t ia l

conclusion  based  upon  the  summons  and  the  attached

suretyships,  there  has  been  compl iance  of  Rule  33(2).   The

Rule  requires  a  ver i f icat ion  of  the  cause  of  act ion  and  the

amounts  so  cla imed.   Both  of  these  aspects  are  of  a  nature

which  Ms  Reuben  would  have  been  able  to  conf i rm.   There  is

no basis to sustain the second point in  l imine .   

The  th i rd  point  in  l imine ,  is  that  defendant  contends  that  the

document  at tached  to  the  plaint i ff ’s  simple  summons  as

annexure  B  was  incomplete.  Accordingly  any  rel iance  placed

thereon  by  the  plaint i ff  is  unsustainable.   In  th is  regards,  i t  is

noted  that  the  document  is  ref lected  in  the  plaint i ff ’s  index  as

spanning  from  pages  11  to  14  of  the  bundle,  which  page

numbers  correspond to  the  franked page numbers  appearing  at

the top r ight hand corner of  the document i tsel f .

However,  i f  regard is had to the bottom r ight hand corner of  the

document,  i t  is  apparent  that  the  suretyship  is  a  six  page
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document,  not  a  four  page  document.   In  other  words,  the

plaint i ff  has  fai led  to  at tach  two  pages  (pages  4  and  5)  of  the

suretyship.   In  the ci rcumstances,  the defendant  contends that,

to  the  extent  that  the  pla int i ff  may  have  sought  to  rely  on

annexure  B  to  the  summons  as  being  a  l iquid  document  as

envisaged  by  Rule  32(1)(a),  an  incomplete  document  which

was attached does not comply wi th the Rule.

Rule  18(6)  requires  that  a  plaint i ff  who,  in  her  pleading  rel ies

upon  a  contract  to  state  whether  the  contract  is  wr i t ten  or  oral

and  when  and  whereby  and  whom i t  was  concluded  and,  i f  the

contract  is  wr i t ten,  a  true  copy  thereof  or  the  part  re l ied  upon

in  the  pleading  shal l  be  annexed  to  the  pleading.   The  present

act ion  was  inst i tuted  by  way  of  a  simple  summons.   A  simple

summons  does  not  const i tute  a  pleading  and  accordingly  i t  is

doubtfu l  whether  Rule  18(6)  is  of  appl icat ion.   See  Icebreakers

83 v The Medicross Heal th Care Group   2011 (5) SA 130 (KZN).

Furthermore in  Absa Bank Limited v Van Rensburg and Another

(2012;  WCC  case  number  16071/12)  Griesel ,  J  on  behal f  of  a

ful l  bench, noted at paragraph 16:

“ [ I ] t  should  no  longer  be  required  of  a  pla int i ff

who  in  applying  for  defaul t  of  summary  judgment

as  a  matter  of  course  to  hand  in  the  or iginal
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document  unless cal led for  by  the  presiding judge

where  ci rcumstances  so  require.   In  my

experience,  this  pract ice  has  fal len  into  disuse  in

this  divis ion.   Secondly  to  the  extent  that  Rule

18(6)  requires  of  a  plaint i ff  re lying  on  a  wri t ten

document  to  annexure  a  true  copy  thereof  or  of  a

part  rel ied  on  in  the  pleading  i t  would  be

incongruous  to  have  a  more  onerous  requirement

in  respect  of  a  s imple  summons ; in  other  words  i t

should be open to  a pla int i ff  who rel ies on port ion

only  of  a  voluminous  wri t ten  agreement  only  to

attach  such  port ion  to  the  summons  and  not  the

whole document.   

Apart  f rom  the  author i ty  and  precedents

referred  to  above,  there  are  important

considerat ions  of  principle  and  pol icy  support ing

such  an  approach.   In  th is  regard,  i t  should  be

borne  in  mind  that  the  purpose  of  a  s imple

summons is  not  merely  to  inform the  defendant  of

the  nature  of  the  cla im  being  inst i tuted  by  the

plaint i ff ,  but a lso and perhaps more important ly  to

enable a court  to  decide whether  judgment  should

be granted”.

I t  does  not  appear,  on  the  basis  of  this  judgment,  that  a  party
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who  in  his  pleading  rel ies  on  a  contract  should  annexe  the

ent i re  contract  as  opposed  to  the  part  upon  which  he,  she or  i t

re l ies.   In  the  present  matter  even  wi thout  the  two  pages

missing,  p la int i ff  has  a  cause  of  act ion  and  accordingly  th is

th i rd point  in  l imine  also stands to be dismissed.  

On this  basis,  I  must  turn  to  the  substant ive  issues which  have

been  raised  by  the  defendant.  I t  is  t r i te  law  that  what  is

required  of  a  defendant  in  terms of  Rule  32  the  defendant  sets

out  in  his  or  her  aff idavi t  facts  which  i f  proved  at  the  tr ial  wi l l

const i tute  an  answer  to  the  plaint i ff ’s  c la im.   (Erasmus  at  B-

221; B-222)

Al l  that  is  required  in  th is  case  is  for  the  court  to  determine

whether the defendant  has set out the fol lowing:  

(1) the nature and grounds of h is or her defence.

(2) On  the  facts  so  disclosed,  does  the  defendant  appear

to have, ei ther as a whole or in part  a defence which is

bona f ide and good in law.

(3) In  addi t ion i t  is  also been held that  “ i t  wi l l  be suff ic ient

i f  the  defendant  swears  to  a  defence  val id  in  law  in  a

manner  which  is  not  inherent ly  or  seriously

unconvincing”.   Expressed  di fferent ly,  are  there

averments  in  his  or  her  aff idavi t  of  a  nature that  raises
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a  reasonable  possibi l i ty  that  the  defence  he  or  she

advances  may  succeed  at  t r ia l?   See  Erasmus  at  B1-

224 and the author i t ies referred to at  footnote 3.

Viewed  wi th  th is  context ,  there  are  two  issues  which  require

examinat ion.   In  the  f i rst  place,  the  defendant  has  contended

that  i t  is  h ighly  doubtfu l  that  the  holder  of  the  defendant ’s

general  power of  at torney,  that  is  the  defendant ’s  aged mother,

possessed  the  requisi te  capaci ty  to  contract  at  the  t ime  of

signing the suretyships in quest ion.  

Secondly,  defendant  contends  that  the  holder  of  the

defendant ’s  general  power  of  at torney,  being  the  defendant ’s

aged  mother,  was  never  author ised  by  the  defendant  to

encumber  his  estate  by  signing  the  suretyships.   The  authori ty

conferred  by  the  power  of  at torney  is  l imi ted  by  i ts  own

wording  to  the  extent  that  i t  excludes  the  author i ty  to  conclude

suretyships  which  are  the  subject  matter  of  the  present

dispute.   

The  quest ion  of  whether  the  defendant  l imi ted  the  general

power  of  at torney  because  he  never  authorised  the

encumbering  of  his  estate  by  way  of  the  signing  of  the

suretyship  is  a  key  concern.   The  further  quest ion  then

concerns the  state  of  mind of  the  defendant ’s  aged mother  and
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her  capaci ty  to  contract;  that  is,  had  the  defendant  l imi ted  the

general  power  of  at torney  as  al leged?   Further  should  i t  be

found that  the defendant ’s  mother  lacked the requisi te  capaci ty

to  contract,  i t  would  fol low  that  th is  f inding  would  const i tute  a

suff ic ient  defence to  the plaint i ff ’s  c laim.

Defendant  contends  that  the  author i ty  conferred  by  the  power

of  at torney  was  l imi ted  by  i ts  own  wording  to  the  extent  that  i t

would  seem  to  exclude  the  author i ty  to  conclude  suretyships.

The  face  of  the  document  is  headed  “general  power  of

attorney”  as  opposed  to  “power  of  at torney  in  respect  of  a

speci f ic  act”  and  records  further,  defendant ’s  mother  is  hereby

appointed  “ for  managing  and  transact ing  business  in  the

Republ ic  of  South  Afr ica  . .  wi th  fu l l  power  and  author i ty  f rom

me . .  and in  my name . .  and for  my account  and benef i t  and on

my behal f” .

Mr  Harrington  contends  that  these  words  ci ted  are  consistent

wi th  a  general  power  of  at torney  grant ing  broad  powers

unrelated  to  speci f ic  t ransact ions.   Despi te  being  headed

general  power  of  at torney,  that  is  despi te  the  broad  powers

referred  to  in  paragraphs  1  to  17  of  th is  general  power  of

attorney,  wi thout  expressly  saying  so,  the  document  proceeds,

in  his  view,  to  l imi t  the ambit  of  authori ty  conferred to  the more

speci f ic Acts l is ted therein.   See paragraphs 1 – 17.   Hence the
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authori ty  conferred  on  the  defendant ’s  mother  by  the  power  of

attorney  was  l imi ted  to  the  author i ty  conferred  in  respect  of

speci f ic acts and matters l is ted in these paragraphs.

Al though  the  last  paragraph  of  the  power  of  at torney,  being

paragraph  17,  was  headed  “general” ,  Mr  Harr ington  submit ted

that  th is  provis ion  was  also  l imi ted  by  the  contents  of  the

preceding  paragraph,  that  is  1-16,  due  to  the  fact  that  the

opening sentence records that the authori ty  conferred is “ to do,

perform, execute and suffer any such   act ,  deed, matter or thing

whatsoever”.   (My emphasis) 

The  word  “such”,  in  his  view,  qual i f ied  the  words  l is ted

thereafter  to  the  acts,  deeds,  matters  or  th ings  l is ted  in  paras

1  –  16  of  the  general  power  of  at torney.   That  being  the  case,

the  general  power  of  at torney  was  l imi ted  to  the  powers

speci f ical ly  l is ted  in  the  earl ier  paragraphs.   Mr  Harr ington

thus  submit ted  that,  in  order  to  ascertain  whether  the  general

power  of  at torney  authorised  defendant ’s  mother  to  s ign  the

suretyship,  i t  becomes necessary  to  examine these paragraphs

for the source of  the author i ty to enter into the suretyships.

I f  the  power  of  at torney  does  not  expressly  confer  on  the

defendant ’s  mother,  whether  di rect ly  or  indirect ly,  the  power  to

bind  the  defendant  as  surety  for  the  debts  of  the  th i rd  party,
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the  suretyships  may  then  be  unenforceable  as  against  the

defendant.   To  an  extent  these  defences  are  related  and  raise

the fo l lowing concerns:

(1) Does the general  power of  at torney bear  the weight  for

authoris ing the suretyships?

(2) Did  the  defendant ’s  mother  have  the  necessary

capaci ty  to  understand  that  which  she  signed  and

accordingly  the  obl igat ions  that  she  incurred  on  behal f

of  the defendant .

I f  defendant ’s  mother  did  not  comprehend  the  nature  of  that

which  she  signed  or  that  the  author i ty  g iven  to  her  was

suff ic ient ly  restr ict ive,  these  are  issues  that  can  only  be

determined  at  t r ia l .   I  am  unable  to  conclude  that  e i ther  of

these  quest ions  is  so  inherent ly  unconvincing  that  i t  stands  to

be  rejected  summari ly  as  nei ther  being  good  in  law  nor  bona

f ide .   

FOR  THESE  REASONS  THEREFORE  THE  APPLICATION  FOR

SUMMARY JUDGMENT MUST DISMISSED.   THE DEFENDANT

IS  THEREFORE  GRANTED  LEAVE  TO  DEFEND  THE  ACTION.

THE  COSTS  OF  THE  APPLICATION  FOR  SUMMARY

JUDGMENT  SHALL  BE  COSTS  IN  THE  CAUSE  IN  THE

ACTION.  
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                                         ___________________________

DAVIS, J
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