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[1] The defendants have noted an except ion to the plaint i f f 's  part icu lars of  

c la im on the basis  that  same does not  conta in averments necessary to sustain 

an act ion.

[2] In order to understand the issues raised on except ion,  I  shal l  deal,  f i rst ,  

with the relevant  paragraphs of  the plaint i ff ’s  part iculars of  c laim, and 

thereafter  with the not ice of  except ion .

[3] The relevant  averments in the part iculars of  c laim are as fol lows :

3.1 On 8 February  2008 the p la int i f f  ( “Shopr i te”)  acquired ownership  

of  por t ion 4 of  the Farm Ronwe No 849,  Drakenste in  Munic ipal i ty,

Paar l  Div is ion,  Western Cape,  measur ing 4261ha ( “ the  proper ty” ) .

[para  5]

3.2 Pr ior  to  Shopr i te  acquir ing ownership  of  the proper ty,  the re levant

author i ty 1  proc la imed:

3.2.1 a road reserve measur ing 0,3374ha over  the property  for  

Main  Road 201 Paar l  ( “ the Main Road reserve”) ;  and

3.2.2 a road reserve measur ing 0,1146ha over  the proper ty  for  

D iv is ional  Road 1110 Paar l  ( “ the Div is ional  Road 

reserve”) ,

co l lect ive ly  refer red to as “ the ex is t ing  road reserves” . 2   [para 6]

1 This term is not defined or explained further in the particulars of claim.
2 No details are given as to when this occurred or in terms of what legislation.



3

3.3 The road author i ty,  viz  the Premier  of  the Western Cape,  the  f i rst  

defendant ,  d id not  thereby acquire ownersh ip of  the ex is t ing  road

reserves.  [para  7]

3.4 Shopr i te  acquired ownersh ip of  the ex is t ing  road reserves when i t

acquired the property.  [para 8]

3.5 On 2 December  2021 Shopr i te  received two not ices of  

expropr iat ion  f rom the Prov ince in  terms of  sect ion  27 of  the 

Roads Ordinance,  19 of  1976 ( “ the  Ordinance”) .  [para 9]

3.6 In terms of  the  f i rst  not ice (POC1):

3.6.1 Shopr i te  was g iven not ice  that  a  por t ion of  the property  

measur ing 0,3933ha ref lected in  Sketch P lan No 8 was 

expropr iated by  the Premier  wi th effect  f rom 1 February 

2022;

3.6.2 The por t ion  of  the  proper ty  expropr iated cons is ted of :

3.6.2.1 the Main Road reserve measur ing 0,3374ha;  and

3.6.2.2 a new road reserve measur ing 0,0559ha ( “ the 

new main road reserve”) .

3.6.3 Shopr i te  was required to advise of  the amount  c la imed as 

compensat ion in  terms of  sect ion 29 of  the Ordinance 

wi th in s ix ty  days f rom date of  the not ice.  [para 10]
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3.7 In terms of  the  second not ice  (POC2):

3.7.1 Shopr i te  was g iven not ice  that  a  por t ion of  proper ty  

measur ing 0,1352ha ref lected in  Sketch P lan No 9 was 

expropr iated by  the Premier  wi th effect  f rom 1 February 

2022;

3.7.2 The por t ion  of  the  proper ty  expropr iated cons is ted of :

3.7.2.1 the Div is iona l  Road reserve measur ing 0,1146ha;

and

3.7.2.2 a new road reserve measur ing 0,206ha (“ the new

div is ional  road reserve”) .

3.7.3 Shopr i te  was required to advise on the amount  c la imed as 

compensat ion in  terms of  sect ion 29 of  the Ordinance 

wi th in s ix ty  days f rom date of  the not ice.

[para 11]

3.8 On 31 January 2022,  Shopr i te  responded to the not ices of  

expropr iat ion  (which inc luded statements made in  terms of  

sect ion 31 of  the Ordinance).  [para 12]

3.9 I t  is  apparent  f rom the par t icu lars of  c la im that  Shopr i te  only  

c la imed compensat ion in  respect  of  the  new main  road reserve 

and the new div is iona l  road reserve.   I t  c la imed no compensat ion 

in  respect  of  e i ther  of  the  ex is t ing road reserves. 3   Back-and-

3 Although not pleaded, it appears that the reason for not so doing may have been the content of POC1 and POC2, as
discussed below.
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for th correspondence thereaf ter  fo l lowed in which the par t ies 

made offers and counter-offers in  respect  of  the compensat ion  

payable.   A l l  o f  these re lated on ly  to  the new road reserves.

3.10 I t  was only  on 18 August  2022,  as per  POC9,  that  Shopr i te,  in  

response to a fur ther  offer  by the Premier,  which offer  was a lso in

respect  of  the new road reserves on ly,  purpor ted to accept  such 

offer  but  to  reserve i ts  r ight  to  c la im compensat ion a lso  in  

respect  of  the ex is t ing  road reserves.   In  such le t ter  Shopr i te  

fur ther  gave not ice  that  i t  wou ld  take the steps ant ic ipated in  

sect ion 32(2)(a) ( i i i )  o f  the  Ordinance in  respect  of  the la t ter  

should  resolut ion not  be reached.

[4] The not ice of  except ion raises two grounds of  except ion.

[5] The f i rst  is  based upon a proper construct ion of  POC1 and POC2.  Af ter  

referr ing to var ious parts of  these documents,  defendants aver the fol lowing:

“17.  In the premises and as far  as the exist ing road reserves are 

concerned – 

a) No expropr iat ion is necessary for  defendants to acquire 

ownership thereof;

…

e) No compensat ion is  due or c laimable in  respect  of  the exist ing 

road reserves.”

[6] The second ground of  except ion is  p leaded as fol lows:
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“18. Sect ion 35(4)(a)  of  the Roads Ordinance,  1976 and sect ion 26(3)

(a)( i i i ) 4  of  the Expropr iat ion Act  No.  63 of  1975 provide that  no 

compensat ion shal l  be payable in  respect  of  any port ion of  an 

exist ing road reserve which is taken up as part  of  the newly 

expropr iated road reserve.

19. In the premises,  on p laint i f f ’s  own version,  the plaint i f f  is  not  

ent i t led to any compensat ion in  respect  of  the port ions of  the 

exist ing road reserves,  measur ing areas of  0,3374ha and 0,1146ha

of  land.”

[7] I  shal l  deal with the grounds of  except ion in  turn.

[8] The pr inc iples appl icable to determin ing an except ion are wel l-known 

and the part ies were in agreement in  respect  thereof .   These pr inc iples are 

useful ly summarised in Erasmus, Super ior  Court  Pract ice as fol lows:

8.1 In consider ing an except ion that  a pleading does not  sustain a 

cause of  act ion,  the court  wi l l  accept ,  as t rue,  the al legat ions 

pleaded by the plaint i f f  in order to assess whether they disclose a 

cause of  act ion.

8.2 The purpose of  an except ion is  to raise a substant ive quest ion of  

law which may have the effect  of  set t l ing the dispute between the 

part ies.   I f  the except ion is not  taken for  that  purpose,  an excipient

should make out  a very c lear  case before i t  would be al lowed to 

succeed.

4 The reference to section 26(3)(a)(iii) is an error and should be to section 26(3)(a)(ii).  The matter was argued 
before me on that basis.
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8.3 An exc ip ient  who a l leges that  the summons does not  d isc lose a 

cause of  act ion must  establ ish  that ,  upon any const ruct ion of  the 

par t icu lars of  c la im,  no cause of  act ion is  d isc losed.

8.4 An over- technica l  approach should be avoided because i t  

dest roys the usefu lness  of  the except ion procedure,  wh ich is  to  

weed out  cases wi thout  legal  mer i t .

8 .5 Pleadings must  be read as a whole and an except ion  cannot  be 

taken to a paragraph or  a par t  o f  a  p lead ing that  is  not  se l f -

conta ined.

8.6 Except ions are not  to  be dea l t  w i th in  an over- technica l  manner,  

and,  as such,  a cour t  looks  benevolent ly  instead of  over-cr i t ica l ly

at  a p leading.

8.7 An exc ip ient  must  sat is fy  the court  that  i t  would be ser iously  

pre judiced i f  the offending p lead ing were a l lowed to stand,  and 

an exc ip ient  is  required to make out  a  very c lear,  s t rong case 

before the except ion can succeed.

8.8 Courts  have been re luctant  to  decide except ions  in  respect  of  

fact-bound issues.

8.9 Where an except ion  is  ra ised on the ground that  a p lead ing lacks  

averments necessary to susta in a cause of  act ion,  the  exc ip ient  

is  required to show that ,  on every in terpretat ion that  the p lead ing

in  quest ion can reasonably  bear,  no cause of  act ion  is  d isc losed. 5

5 At D1 – 2 , Vol 2, being a summary of what was said in Merb (Pty) Ltd v Mathews (unreported) GJ Case No. 
2020/15069 (dated 16 November 2021) and Living Hands (Pty) Ltd v Ditz 2013(2) SA 368 (GSJ) at 374G
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[9] To the above must  be added the obvious propos i t ion that  an exc ip ient  

is  conf ined to the compla int (s)  in  the stated grounds of  except ion,  and the 

cour t  se ized wi th  the mat ter  may,  s imi lar ly,  not  go beyond the grounds of  

except ion ra ised. 6

[10] I  intend to deal  with this  matter  in accordance with the above pr inc iples.

The proper construct ion argument

[11] Ms Dicker SC, who appeared for  the defendants/excip ients together with

Mr de Jager,  urged me to construe the not ices of  expropr iat ion referred to 

above,  POC1 and POC2, as a whole in  order to ascertain their  meaning and 

effect .   I  intend to do so.   Because POC1 and POC2 are ident ical  in  al l  

mater ial  respects,  save that  the former refers to the expropr iat ion of  the 

exist ing Main Road reserve and the new main road reserve,  and the lat ter  to 

the exist ing Divis ional  Road reserve and the new div is ional  road reserve,  I  

shal l  conf ine myself  in what  fol lows to POC1.

[12] POC1 appears at  page 16 to 27 of  the record.   I  shal l  refer  to those 

pages in my analys is of  the document.

[13] The f i rst  page of  POC1, at  page 16 of  the record,  is headed 

“EXPROPRIATION OF ADDITIONAL LAND ”  and states the fol lowing:

“1. You wi l l  not ice from the at tached expropr iat ion documents   that  

addit ional land of  your relevant  property( ies)  is  required for  the 

construct ion of  the new road.   The exist ing road reserve does not  

6 Feldman NO v EMI Music SA (Pty) Ltd; Feldman N.O. v EMI Music Publishing SA (Pty) Ltd 2010 (1) SA 1 
(SCA) at 5A
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provide suf f ic ient  space to accommodate the al ignment of  the new 

road.

1.1 In this  regard I  wish to invi te  your attent ion   to i tems 1 to 4 under 

the heading NOTA BENE  of  the accompanying

Sketch(es)  no.(s)  8

1.2 Please note   that  compensat ion can only be claimed for  the 

addit ional land as set  out  under i tem 3 of  the sketch(es) and for  

any improvements which may be af fected (s ic) ,  but  not  for  the 

total  area of  the road reserve as descr ibed under i tem 1.

1.3 The reason why   the area under i tem 1 also appears on the 

NOTICE(S) OF EXPROPRIATION is  only  to enable me to have the 

total  road reserve registered against  your relevant  Ti t le Deed(s)  

by means of  an expropr iat ion endorsement (caveat)  as required by

the Deeds Registr ies Act,  1937 (Act  47/1937),  s ince the exist ing 

road reserve is  not  registered as such.”  

(Emphasis  suppl ied)

[14] The next  document,  appear ing at  page 17 of  the record,  is  headed 

“NOTICE OF EXPROPRIATION”  .   There then fol lows the heading:  

“EXPROPRIATION OF LAND” .  

[15] The not ice goes on to state the fol lowing:

“1. Not ice is hereby given that  the fol lowing property is  

expropr iated by the Premier for  road purposes in  terms of  
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sect ion 27 of  the Roads Ordinance,  1976 (Ordinance 19 of  

1976): -

± 0,3933ha of Portion 4 of the Farm Ronwe No 849,  Paarl

Sketch plan No.8  at tached.

2. The date of  expropr iat ion & date of  date of  occupat ion is

01 FEB 2022

3. In terms of  sect ion 29 of  the Ordinance you are requested to

advise me in wr i t ing within s ixty days f rom the date of  not ice

of  the amount c laimed by you as compensat ion for  the 

expropr iated property and how much of  that  amount 

represents each of  the respect ive amounts contemplated by 

sect ion 35(1)(a)( i )  and ( i i )  of  the Ordinance with ful l  

part iculars as to how such amounts are made up.

4. For your convenience a form marked A1 which may be used 

for  the statements (c la im) required in  terms of  sect ion 31 of  

the Ordinance,  is  at tached.”

[16] I  point  out  that  the documents referred to in [13]  and [14]  above is  each 

signed on behalf  of  the Deputy Director-General:  Roads.

[17] The document that  appears at  page 18 of  the record has the notat ion 

“SKETCH NO. 8”  in  the r ight  hand corner as wel l  as deta i ls of  the property and

then contains the fol lowing:

“NOTA BENE

In terms of  sect ion 35(4)(a)  of  Ordinance 19/1976 no compensat ion is 

payable for  the port ion of  exist ing road reserve si tuate within the newly 

expropr iated road reserve.  (see 2 below)
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1 . TOTAL AR EA OF N EW  R OAD  R ESE RVE                                                  0 , 39 33  H a

2 . PORT I ON  OF EXI ST IN G R OAD  R ESERVE  W IT H IN  N EW  R OAD  R ESERVE   0 , 33 74  H a

3 . D IFF ER EN C E  BET W EEN  1  AN D  2  AB OVE  IN  R ES PEC T  OF W H IC H
C OM P EN SAT ION  C AN  BE  C LAIM ED  AS SET  OU T  IN  4  BELOW                 0 ,0 55 9  H a

4 .

UN IM PR OV ED  L AN D

           0 ,0 55 9  H a

C ULT IVAT ED  LAN D IR R IGAT ED  LAN D

OR CH AR D S VIN EYAR D P LAN TAT ION

”

[18] The document that  appears at  page 19 of  the record is a sketch plan 

under  the heading “EXPROPRIATION” and also has a reference to sketch 

No.  8 in the r ight-hand corner.   I t  contains the fol lowing statement:

“The expropr iated port ion,  shown in red,  is  approx imately 0,3933  Ha

and is  fol lowed by a diagram showing the property,  in  extent  3,4261  Ha, and a 

port ion in  red,  as descr ibed above.

[19] The document that  appears at  page 20 of  the record is also a sketch 

plan and has a block in the lower r ight-hand corner t i t led “SKETCH No.8”,  and 

that  reference also appears in  the lower  r ight-hand corner of  the document 

i tsel f .   I t  depicts in  blue the exist ing road reserve and in  red the addit ional 

new reserve.

[20] The document that  appears at  pages 21 to 23 of  the record is  t i t led 

“ INFORMATION SHEET”  and provides informat ion as to the expropr iat ion 

process and the manner  of  c laiming compensat ion in  relat ion thereto.
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[21] The document that  appears at  pages 24 to 25 of  the record is  marked A1

and is  a Statement by Owner,  to be used for  a c la im in terms of  sect ion 31 of  

the Ordinance.   

[22] Final ly,  the document that  appears at  page 26 of  the record appears to 

be the f inal  document in the ser ies.   I t  is  addressed to the Registrar  of  Deeds 

and states as fol lows:

“Attached f ind cert i f ied copies of  expropr iat ion document/s for  the 

regist rat ion of  the necessary caveat/s on the relevant  t i t le  deeds.

Kindly  furnish me with the number/s and date of  these caveats.”

I t  is  s igned on behalf  of  the Deputy Director-General:  Roads and is dated 

1 December 2021.

[23] I t  is  c lear to me that  the f i rst  document in POC1, appear ing at  page 16 

of  the record,  is  a cover sheet  to the not ice of  expropr iat ion,  as opposed to 

forming part  thereof .   This  is  apparent  f rom the reference therein to “ the 

at tached expropr iat ion documents” ,  as wel l  as the content  and sty le of  what  is 

stated therein,  part icular ly  the port ions that  I  have emphasised.   The let ter  

provides an explanat ion for  the expropr iat ion,  draws the reader ’s attent ion to 

i tems 1 to 4 under the heading “NOTA BENE”,  proffers an opinion or  v iew as to

what compensat ion may be claimed and what may not,  as also a reason as to 

why the exist ing road reserve is included in i tem 1 of  the accompanying 

documents,  viz because the exist ing road reserve is  not  registered as such 

with the Registrar  of  Deeds.

[24] The not ice of  expropr iat ion is  so headed,  and,  in paragraphs 1,  2 and 3 

thereof,  complies with the statutory requirements for  such a not ice,  as 
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discussed below.  The f inal  paragraph thereof  is,  however,  c lear ly  not  part  of  

the statutor i ly  required not ice and references a form which is attached for  

convenience,  in  order to submit  a c la im.  The not ice of  expropr iat ion appears,  

as I  have said,  at  page 17 of  the record.

[25] The document that  appears at  page 18 of  the record,  under the heading 

“NOTA BENE”,  as wel l  as what  is stated in paragraph 3 thereof ,  is  c lear ly not  

part  of  the statutor i ly  required not ice of  expropr iat ion.   At  best  for  defendants,  

i t  offers the view of  an unnamed off ic ia l  (or  off ic ia ls)  as to the extent  of  

compensat ion avai lable.   I t  is  however,  not  within the competence of  such 

off ic ia l  or  off ic ia ls  to provide that  v iew, as same is a legal  issue to be 

determined by a court  of  law where there is  no agreement between the part ies 

as to compensat ion.

[26] In my view, the not ice of  expropr iat ion,  proper ly construed,  comprises 

the not ice so t i t led,  at  page 17 of  the record,  as also the sketch plan to be 

found at  page 19 thereof .   The remaining documents may not,  in my view, be 

construed or interpreted as forming part  of  the statutor i ly  required not ice of  

expropr iat ion,  and further,  i t  would be impermissib le to have regard thereto in  

construing or  interpret ing same.  My reasons for  th is  conclusion are set  out  

hereunder.

[27] Sect ion 29(2) of  the Ordinance provides,  in  peremptory terms,  for  what  a

not ice of  expropr iat ion shal l  contain.   Such requirements mirror,  in al l  mater ial

respects,  those in sect ion 7(2) of  the Expropr iat ion Act,  Act  No.  63 of  1975 

(“the Expropr iat ion Act”) .   The not ice,  at  page 17 of  the record,  read with the 

sketch plan to be found at  page 19 thereof ,  comply with what  is statutor i ly  
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required.   The remain ing documents are superf luous,  and in fact  contradict ,  

what  is  statutor i ly  required.

[28] My reason for  referr ing to the sketch plan at  page 19 of  the record as 

being the statutor i ly  required sketch p lan,  and thus as the one referred to in 

the not ice of  expropr iat ion,  over the one to be found at  page 20 of  the record,  

may be stated br ief ly:

28.1 The document at  page 19 of  the record has the appearance of  an 

off ic ia l  document.   I t  is  headed “Prov incia l  Administ rat ion:  Western

Cape, Department of  Transport  and Publ ic  Works,  Roads Branch” 

and correlates with the not ice of  expropr iat ion inasmuch as i t  

ref lects the port ion expropr iated in  the not ice,  and ref lects the 

extent  of  the expropr iated property,  as also ref lected in the not ice.

28.2 In contradist inct ion hereto,  the sketch plan to be found at  page 20 

of  the record bears no apparent  off ic ia l  provenance and does not  

comply with the statutory requirements inasmuch as i t  ref lects and

refers to the exist ing road reserve and the addit ional road reserve,

which is not  what  is  required in terms of  ei ther sect ion 29(2)(a)  of  

the Ordinance or sect ion 7(2)(a)  of  the Expropr iat ion Act .

[29] I  have already al luded above to the fact  that  an off ic ia l  or  off ic ia ls  

purport ing to exercise a statutory power  may not  take i t  upon themselves to 

declare what  the legal consequences of  the exercise of  such power are.

[30] In Marshal l  and Others v Commiss ioner,  South Afr ican Revenue Service 7

the Const i tut ional Court  considered the pr inc iple,  appl ied in Commissioner,  
7 2019 (6) SA 246 (CC) 
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South Afr ican Revenue Service v Bosch 8 ,  that,  in  cases of  marginal quest ions 

of  statutory interpretat ion,  evidence that  the provis ion in quest ion has been 

interpreted in a consistent  way for  a substant ia l  per iod of  t ime by those 

responsible for  the administ rat ion of  the legis lat ion is admissib le and may be 

relevant  to t ip the balance in favour of  that  interpretat ion.   

[31] In the Supreme Court  of  Appeal proceedings in Marshal l  that  court  had 

ut i l ised Interpretat ion Notes issued by the South Afr ican Revenue Service in 

order to interpret  the provis ions of  sect ion 8(5) and (11)(2)(n)  of  the Value 

Added Tax Act ,  Act  No.  89 of  1991. 9

[32] The Court  invi ted the part ies before i t  to f i le  wr i t ten submissions on the 

extent  to which a court  may consider or  defer  to an administ rat ive body’s 

interpretat ion of  legis lat ion,  such as the Interpretat ion Notes,  and whether the 

approach of  the Supreme Court  of  Appeal  was in  accordance with this. 1 0

[33] Af ter  consider ing the part ies ’ submissions,  the Court  said the fol lowing:

“ [9]  The rule thus originated in the context of legislative supremacy where statutory 

interpretation was aimed at ascertaining the intention of the legislature.  In that particular

context custom could ‘tip the balance’ in cases of ambiguous legislation. Bosch 

recognised that the rule had to be adapted to contextual statutory interpretation. The 

rationale for relying on consistent interpretation by those responsible for the 

administration of legislation also changed from ‘custom’ to the assistance that could be 

gained from their evidence in determining ‘the meaning that should reasonably be 

placed upon those words’.” 

8 2015 (2) SA 174 (SCA)
9 At para 2
10 At para 3
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[10] Missing from this reformulation is any explicit mention of a further fundamental 

contextual change, that from legislative supremacy to constitutional democracy.  Why 

should a unilateral practice of one part of the executive arm of government play a role in 

the determination of the reasonable meaning to be given to a statutory provision?  It 

might conceivably be justified where the practice is evidence of an impartial application 

of a custom recognised by all concerned, but not where the practice is unilaterally 

established by one of the litigating parties.  In those circumstances it is difficult to see 

what advantage evidence of the unilateral practice will have for the objective and 

independent interpretation by the courts of the meaning of legislation, in accordance with

constitutionally compliant precepts.  It is best avoided.” 

(Footnotes omitted)

[34] Although not  direct ly appl icable,  I  consider the approach in  Marshal l  to 

be analogous to the one that  I  intend adopt ing in  this  matter,  viz  I  do not  

consider i t  helpful ,  or  even appropr iate,  to consider the views of  the 

aforement ioned off ic ia l  or  off ic ia ls  as relevant  to the proper construct ion of  the

effect  of  the expropr iat ion not ice,  as I  have ident i f ied i t  above.   A rel iance on 

such views would,  in  my view, suffer  from the same const i tut ional inf i rmity 

ident i f ied in  Marshal l .  

[35] There is  a fur ther reason why the defendant ’s  content ions in this regard 

cannot  be upheld.   

[36] I t  is  now wel l-establ ished that ,  as a general  proposit ion,  expropr iat ion 

const i tutes administ rat ive act ion,  and must  comply with the requirements 

therefor.   The posit ion has been stated thus:
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“Expropr iat ion may be the result  of  statutory provis ions direct ly,  or  of  

administ rat ive act ion based on general ly appl icable statutory provis ions.

In both cases,  the expropr iat ions have to comply with the requirements 

for  a val id expropr iat ion in  terms of  sect ion 25(2) of  the Const i tut ion.  

This means that  expropr iat ions must  take p lace in  terms of  general ly 

appl icable law.  They must  be for  a publ ic  purpose or in  the publ ic  

interest ,  and they must  be accompanied by compensat ion as def ined in 

sect ion 25(3).   Since the South Afr ican courts regard expropr iat ion as a 

subset  of  depr ivat ions,  the requirements of  sect ion 25(1) of  the 

Const i tut ion must  f irst  be met.   Expropr iat ion by vir tue of  an 

administ rat ive act  in terms of  a statute also has to comply with the 

const i tut ional requirement of  just  administ rat ive act ion.   Thus 

administ rat ive depr ivat ion of  ownership must  be lawful,  reasonable and 

procedural ly fa ir  and must  be substant ia l ly  just i f iable in  terms of  the 

reasons furnished by the administ rator  to the person whose r ights have 

been af fected.” 11

(Footnotes omitted)

[37] The Promot ion of  Administ rat ive Just ice Act,  Act  No.  3 of  2000 (“PAJA”),  

is  the legis lat ion that  gives effect  to the r ight  to just  administrat ive act ion,  as 

required by sect ion 33(3) of  the Const i tut ion.   In terms of  sect ion 3(2)(b)( i i i )  of

PAJA an administ rator  must  give an affected person a clear statement of  the 

administ rat ive act ion.

11 Silberberg and Schoeman, The Law of Property, 6th Edition, at page 653
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[38] As pointed out  by Hoexter 1 2 ,  the p lacement and wording of  sect ion 3(2)

(b)( i i i )  strongly suggests that  i t  re lates to act ion that  has already been taken.   

In that  regard,  the learned authors say the fol lowing:

“The affected person should at  least  be able to tel l  f rom the statement 

what  has been decided,  when,  by whom, and on what  legal and factual 

basis.   Without  this informat ion,  not ice of  any r ight  of  appeal  or  review 

would be point less.”

[39] A purposive interpretat ion of  sect ion 3(2)(b)( i i i )  in  my view supports my 

interpretat ion of  the extent  of  the expropr iat ion not ice.   To consider the other 

documents as forming part  thereof  would impede, not  advance,  the object  of  

c lar i ty  as required by the sect ion.

[40] For the above reasons,  my conclusion is that  the not ice of  expropr iat ion,

proper ly  construed,  as set  out  above,  is conf ined to the not ice i tsel f  as wel l  as

the sketch plan that  I  have ident i f ied.   The remaining documents cannot  be 

used to interpret ,  let  alone conf ine or  reduce,  the clear content  of  what  is  

contained in the not ice.   

[41] I t  fo l lows that  the defendant 's pr imary argument on this ground of  

except ion,  that,  proper ly construed,  the defendants were only expropr iat ing 

the new road reserves by way of  the not ices of  expropr iat ion discussed above,

is  without  mer i t .   The not ices are clear as to the extent  of  the property being 

expropr iated.   The f irst  ground of  except ion must,  accordingly,  fa i l .

12 Hoexter and Penfold, Administrative Law in South Africa, 3rd Edition, at page 521
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[42] Although that  should be the end of  the discussion in  relat ion to the f irst  

ground,  I  am constrained to deal br ief ly with an aspect  that  took up much 

space in  the heads of  argument f i led by the part ies,  in part icular  those of  the 

plaint i f f ,  as also in  oral  argument.   That  is  the quest ion of  the stage at  which 

ownership of  the expropr iated property vested in  the Province.   

[43] I t  wi l l  be recal led that  the quest ion of  ownership was raised both in  

paragraphs 7 and 8 of  the part icu lars of  c la im and in paragraph 17(a) of  the 

not ice of  except ion.   In my view, the focus by the part ies on the quest ion of  

when ownership of  the expropr iated property vested in the Province,  in  

relat ion to the quest ion of  whether  the plaint i f f  was ent i t led to compensat ion,  

is  misguided.   I  say so for  the reasons that  fo l low.

[44] Sect ion 25(2) of  the Const i tut ion provides as fol lows:

“Property may be expropr iated only in terms of  law of  general  

appl icat ion – 

(a) …; and

(b)  subject  to compensat ion,  the amount of  which and the t ime and 

manner of  payment of  which have ei ther  been agreed to by those 

affected or decided or approved by a court . ”

[45] Sect ion 25(3) provides as fol lows:

“The amount of  the compensat ion and the t ime and manner of  payment 

must  be just  and equitable,  ref lect ing an equitable balance between the 

publ ic  interest  and the interests of  those af fected,  having regard to al l  

re levant  c ircumstances  ,  including – 
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(a) the current  use of  the property;

(b) the history of  the acquisi t ion   and use of  the property;

(c) the market  value of  the property;

(d) …; and

(e) the purpose of  the expropr iat ion.”

(Emphasis suppl ied)

[46] I  do not  intend embarking on a detai led analys is or  discussion of  the 

above provis ions,  as these wi l l  no doubt  form part  of  the subject  matter  to be 

determined by the t r ia l  court .   However,  for  present  purposes I  observe:

46.1 The express purpose and object  of  sect ion 25(3) is  to st r ike an 

equitable balance between the publ ic interest  and the interests of  

those affected by an expropr iat ion;

46.2 One of  the considerat ions to which at tent ion is  directed is the 

history of  the acquis i t ion of  the property.   This,  to my mind,  is to 

be dist inguished from the date of  i ts expropr iat ion.   Whi le the two 

may coincide,  they need not .

46.3 In giv ing considerat ion to the relevant  c ircumstances a court  wi l l  

undoubtedly  consider whether compensat ion has previously  been 

paid to an owner  when the property was acquired.

[47] The provis ions of  the Ordinance,  read with those of  the Expropr iat ion 

Act ,  make i t  c lear that  compensat ion is payable consequent  to the 

proclamat ion of  a publ ic road,  even where same has not  been expropr iated,  
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and thus ownership of  the property on which the publ ic road has been 

procla imed has not  been divested from the owner  and acquired by the State.

[48] Sect ion 3 of  the Ordinance empowers the Premier,  inter  al ia,  to declare 

a publ ic road over pr ivate property.

[49] Whereas sect ion 22,  read with sect ion 23 of  the Ordinance,  to my mind,  

st rongly suggest  that ,  upon declarat ion of  such a publ ic  road,  ownership 

thereof  vests in the Province,  I  need not  decide this point  at  th is stage.   Given

the complexity of  the legal issues involved,  I  consider  this best  lef t  to the tr ia l  

court ,  i f  required to be determined.   In my view, a def ini t ive determinat ion of  

th is issue by me is not  only  undesirable,  but  is in any event  not  required for  a 

proper determinat ion of  the except ion.

[50] Sect ion 26(3) of  the Expropr iat ion Act ,  prov ides as fol lows,  insofar as is 

relevant:

“ In the case of  land,  which is in terms of  an ordinance declared to be a 

road or acquired for  a road without  such land being expropr iated,  the 

fol lowing provis ions shal l  apply,  namely –

(a) notwithstanding anything to the contrary contained in  any such 

ordinance – 

( i ) the compensat ion to which the owner is  ent i t led,  shal l  be 

calculated,  determined and paid in accordance with sect ion 12,  

as i f  the land to which the declarat ion or  acquis i t ion relates has 

been expropr iated in  terms of  the provis ions of  th is Act ;
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….”

[51] The date of  commencement of  the Ordinance and the Expropr iat ion Act  

is  the same, viz 1 January 1977.   However,  sect ion 26(3) was only subst i tuted 

in  i ts present  form by sect ion 24 of  the Expropr iat ion Amendment Act,  Act  No.  

45 of  1992.   As wi l l  be apparent  from the extracts from the part iculars of  c la im 

referred to above,  the part icu lars of  c la im do not  plead the date of  the 

proclamat ion of  the ex ist ing road reserves as such,  or  even the ordinance or 

ordinances in  terms of  which this was done.   I t  is ,  however,  possible that  

ei ther or  both proclamat ions would have been in terms of  the Roads Ordinance

at  issue here.

[52] In the event  that  the proclamat ion of  the exist ing road reserves occurred

af ter  the coming into operat ion of  sect ion 26(3),  i .e.  15 Apr i l  1992,  i t  would 

fol low that  compensat ion was payable,  in  terms of  the sect ion,  upon such 

proclamat ion,  and,  as such,  may wel l  have been paid to Shopr i te ’s  

predecessor  in  t i t le.

[53] I t  would then fol low that  the part iculars of  c la im might  wel l  be excip iable

as not  disclos ing a cause of  act ion without  an al legat ion therein to the effect  

that  such compensat ion had not  been paid.   I  need say nothing fur ther in  this  

regard,  however,  because that  is not  the except ion that  was taken.   These 

aspects,  too,  are best  lef t  to the tr ia l  court ,  i f  considered relevant  at  that  

stage,  depending on the facts that  emerge at  the tr ia l .

[54] For these reasons,  I  am of  the view that  the part ies ’ focus on,  and 

submiss ions in  respect  of ,  ownership are not  germane to the legal issues at  

present .   For this  reason too,  the f irst  ground of  except ion cannot  be upheld.
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Section 35(4)(a)  of the Roads Ordinance and Section 26(3)(a)( i i )  of  the 

Expropriat ion Act

[55] I t  wi l l  be recal led that  th is ground of  except ion is based on the 

content ion that  no compensat ion is payable where a new publ ic road is 

constructed over or  part ly  on a port ion of  an exist ing publ ic  road ( the 

ordinance) or  in  respect  of  land which,  at  the t ime of  the declarat ion,  already 

existed,  or  was being used,  as a road ( the Expropr iat ion Act) .  

[56] In this  regard,  the defendants/excip ients sought  to place rel iance on the 

al legat ion in paragraph 28 of  the part icu lars of  c la im to the fol lowing effect:

“The amounts [c la imed in the part icu lars of  c laim]  are calculated with 

reference to an area of  the ex ist ing road reserves of  3  821m²:  

28.1 this area is determined by deduct ing f rom the total  area of  the 

exist ing road reserves an area of  669m² which consists of  tar  

roads previously constructed on the ex ist ing road reserves before 

Shopr i te acquired ownership of  the property;

….”

[57] I  do not  consider  that  th is ground of  except ion should be upheld,  for  the 

fol lowing reasons:

57.1 First ,  i t  is  a factual  issue as to what  port ion of  the exist ing road 

reserves were taken up with the construct ion of  tar  roads,  as 

al leged by Shopr i te.   Secondly,  that  is a d i fferent  quest ion,  at  

least  potent ial ly,  f rom one which asks which part  of  the exist ing 
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road reserve already existed as a road,  or  was being used as 

such.   

57.2 The except ion procedure is,  as indicated above,  not  sui ted for  the 

determinat ion of  factual issues.

57.3 In any event ,  I  do not  bel ieve that  the al legat ions in  paragraph 28 

can be used in the manner contended for  by the 

defendants/excipients.   Those al legat ions are plainly  directed at  

the computat ion of  Shopr i te ’s  c la im and do not ,  in my view, go to 

the heart  of  i ts cause of  act ion.   They cannot ,  accordingly,  be used

in the assessment of  whether Shopr i te has pleaded an adequate 

cause of  act ion.

Conclusion

[58] For the above reasons,  the except ion must  fai l .   The part ies each used 

two counsel,  which was,  in my view, warranted.

[59] I t  is  accordingly ordered as fol lows:

“The except ion is  d ismissed with costs,  inc luding those at tendant  upon 

the employment of  two counsel. ”

___________________________

I JAMIE

ACTING JUDGE OF THE HIGH COURT

Plaintiff’s Counsel: S Rosenberg SC
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Instructed by: JG Cloete

Werksmans Attorneys
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Instructed by: L Golding
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