
JUDGMENT

IN THE HIGH COURT OF SOUTH AFRICA

WESTERN CAPE DIVISION, CAPE TOWN

CASE NO  :  19591/2022

DATE  :  2023.05.29

In the matter between

GARY WALTER VAN DER MERWE Applicant

and

THE SOUTH AFRICAN LEGAL PRACTICE

COUNCIL Respondent

THE COMMISSIONER FOR THE SOUTH 

AFRICAN REVENUE SERVICE Intervening Party

JUDGMENT

THE COURT (SALDANHA, J, GAMBLE, J, BREMRIDGE, AJ:

This  is  an appl icat ion in  which the appl icant,  Mr  Gary  Walter

Van  der  Merwe,  seeks  rel ie f  in  the  form  of  declaratory

orders  as  to  the  representat ion  of  part ies  and  the  render ing

of  legal  serv ices  l is ted  in  Sect ion  33(1)(a)  and  (b)  of  the

Legal  Pract ice  Act  28/2014  by  persons  other  than  legal

pract i t ioners  admit ted  and  enrol led  under  the  Act ,  and  in

part icular  h is  r ight  to  represent  h is  daughter  in  proceedings

before the Tax Court .   
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JUDGMENT

Given  the  order  the  Court  intends  to  make,  the  fur ther

speci f ics  of  the  order  sought  are  not  re levant  for  current

purposes.   The  papers  were  issued  and  served  on  the

respondent ,  the  South  Afr ican  Legal  Pract ice  Counci l  on

18 November 2022.   

Thereafter  and on 3 February,  2023 the Commissioner  o f  the

South  Afr ican  Revenue  Serv ices  del ivered  an  appl icat ion  to

intervene  in  and oppose the  main  appl icat ion.   The  not ice  of

mot ion  indicated  that  th is  appl icat ion  was  to  be  made at  the

hear ing  of  the  main  appl icat ion  and  thus  remains  for

determinat ion.   

The  appl icant  fa i ls  to  disc lose  in  his  founding  papers,  as  he

was  dutybound  to  do,  the  fact  that  on  21  September  2021

and  in  the  mat ter  of  Commissioner  for  the  South  Afr ican

Revenue  Services  v  Gary  Walter  Van  der  Merwe and  Others

(case  number  7255/2019)  Savage  J  gave  a  judgment  in  th is

d iv is ion  which  inc luded  an  order  under  the  provis ions  of

Sect ions  2(1)(b)  of  the  Vexat ious  Proceedings  Act  3/1956

( the VPA) in the fo l lowing terms in paragraph 3:  

"The  f i rst  respondent ,  Mr  Gary  Walter

Van der  Merwe,  in  h is  personal  capacity,  or
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JUDGMENT

his  capaci ty  as  a  d i rector,  member  or

t rustee  of  any  company,  c lose  cooperat ion

or  trust ,  and  the  second,  th i rd ,  and  four th

respondents,  be ing  Gary  Walter  Van  der

Merwe,  N.O.,  Fern Jean Cameron,  N.O.  and

Dave  Dedeo  Nkomo,  N.O.   in  thei r

capacit ies  as  trustees  of  the  Eagles  Trust,

IT3019/95,  may not  in  terms of  Sect ion  2(1)

(B)  o f  the  Vexat ions  Proceedings  Act

3/1956  inst i tute  any  legal  proceedings

against  any  person  in  any  court  in  the

Republ ic  o f  South  Afr ica  wi thout  leave  of

the  Court ,  to  be  granted  only  i f  the  Court  is

sat is f ied  that  the  proceedings  are  not  an

abuse  of  process  of  the  court  and  that

there  are  pr ima  fac ie  grounds  for  such

proceedings."   

The  respondent  a lerted  the  Court  to  the  ex is tence  of  th is

judgment  in  paragraphs  16  to  22  of  i ts  answer ing  aff idavi t

wi th  a  copy  of  the  judgement  at tached  as  annexure  A11

thereto  and  averred  that  absent  ev idence  that  the  requisi te

leave  to  inst i tute  the  current  appl icat ion  had  been  sought

and granted,  the applicat ion should be d ismissed.  
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JUDGMENT

In  rep ly  the  appl icant  admit ted  the  existence  of  Savage  J 's

order  as  set  out  above but  averred that  the  operat ion of  that

order  had  been  suspended  under  Sect ion  18(1)  of  the

Super ior  Courts  Act ,  g iven  that  an  appl icat ion  to  the

Const i tu t ional  Cour t  for  leave  to  appeal  the  order  had  been

lodged  on  25  Apri l  2022  under  case  number  CCT109/22  and

no  decis ion  on  that  appl icat ion  had  been  received  at  the

t ime  the  current  appl icat ion  was  launched  on

18 November  2023.

In  the  answer ing  aff idavi t  in  the  appl icat ion  for  in tervent ion,

the  appl icant  in formed  th is  Court  that  the  appl icat ion  for

leave  to  appeal  was  refused  by  the  Const i tut ional  Court  on

13  February  2023.   The  appl icant  fur ther  argued  that,  g iven

the  suspension  of  the  order  o f  Savage  J  whi le  his

appl icat ion was to the Const i tu t ional  Court  was pending:

"That  order  has  no  bear ing  on  the  current

matter,  which  was  launched  before  the

leave  to  appeal  was  d ismissed  and  was

suspended in  terms of  Sect ions 18(1)  o f  the

Super ior  Courts  Act . "

In  other  words,  the  appl icant  mainta ins  that  he  is  proper ly

before  th is  Court ,  because  he  d id  not  need  to  apply  for
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JUDGMENT

permiss ion  to  launch  th is  appl icat ion.   As  a  matter  of  fact ,

and  fo l lowing  upon  the  order  o f  the  Const i tut ional  Court ,  i t

is  now  ind isputable  that  the  appl icant  is  a  vexat ious  l i t igant

as contemplated under the VPA.  

Given  that  the  respondent  and  the  in tervening  par ty  dispute

the  appl icant 's  ent i t lement  to  proceed  before  th is  Court ,  as

we  heard  in  argument  today,  wi thout  h im  hav ing  obta ined

the  requis i te  leave  as  contemplated  by  the  order  of

Savage J,  we are  unable  to  proceed to  hear  th is  matter  unt i l

that  issue is  resolved.   

Given  that  the  appl icant  may  consider  apply ing  for  leave  to

proceed wi th  th is  appl icat ion,  we consider  i t  inappropr iate to

pronounce  upon  the  mer i ts  o f  the  matter  before  us  at  th is

stage.   The  correc t  approach  is  to  s t r ike  the  matter  f rom the

rol l .   Natura l ly,  such  an  order  a t t racts  an  award  for  wasted

costs.   

In  argument  before  us  today  Mr  Van  der  Merwe  made  the

submiss ion that  s ince the grant ing  of  the order  by Savage J,

he  had  inst i tu ted  what  he  referred  to  as  a  number  of

appl icat ions  and  act ions  against  other  part ies  in  which  the

very  issue  ra ised  before  us  today  was  also  ra ised.   He  also

indicated that  ru l ings were made.   When asked for  deta i ls  by
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the  Court ,  he  was  unable  to  furnish  any  of  such  act ions,

save  for  an  act ion  which  he  recal led  which  he  inst i tu ted

against  SARS for damages.   

He also recal led that  there was an act ion which he inst i tuted

on  behal f  o f  a  company  against  a  homeowner 's  associat ion.

No  deta i ls  are  given  of  those  act ions  and  i t  was  c lear  that

no  deta i ls  were  at  hand  to  Mr  Van  der  Merwe  in  court  today

with  regards  to  the  other  appl icat ions  which  had  inst i tuted

since  the  order  of  Savage  J.   I f  anything,  that  ind icates  the

importance  of  th is  Cour t 's  order  that  Mr  Van  der  Merwe  is

required to  obta in  leave f rom a Judge in  compliance wi th  the

order of  Savage J.   

In  respect  of  costs,  Mr  Van  der  Merwe  was  given  the

oppor tun i ty  of  addressing  the Court  wi th  regard  to  the issue.

He  indicated  that  save  for  the  respondent ,  the  Legal

Pract ice  Counci l ,  who  had  raised  the  issue  in  the ir  papers,

SARS  had  not  done  so.   SARS had  nonetheless  argued  that

very  posit ion  before  the  Court  today,  that  th is  Court  may not

deal  wi th  the  mer i ts  of  the  matter  unt i l  Mr  Van  der  Merwe

has  obtained  leave  from  a  Court  wi th  regard  to  the  fur ther

prosecut ion of th is  appl icat ion.  

I t  is  a lso  our  v iew that  for  Mr  Van der  Merwe to  prosecute  or
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to  proceed  wi th  these  proceedings  he  should  br ing  the

necessary  appl icat ion  before  a  s ingle  Judge.  I t  cannot  be

heard  by  us  as  the  fu l l  court ,  for  obvious  reasons.   Th is

cour t  is  se ized  wi th  the  mer i ts  of  the  matter.

Mr Van der Merwe  and  a l l  o f  the  other  part ies  should  deal

wi th  the  issue  as  to  whether  he  may  proceed  with  th is

appl icat ion  before  a  s ing le  judge.   There  he  would  be  able

to motivate why the appl icat ion is :   

a) not  an abuse of process;  and secondly

b) whether  he has made out  a prima facie  case.  

Needless  to  say,  the  respondents  and  any  other  par ty  which

has  an  in terest  in  such  proceedings  would  be  ent i t led  to

oppose such an appl icat ion.   

In the c i rcumstances the fo l lowing order is  made:

 THE APPLICATION IS STRUCK FROM THE ROLL  .   

 THE APPLICANT IS ORDERED TO PAY  :

o THE  WASTED  COSTS  OF  THE  HEARING  OF

TODAY; AND 

o SUCH  COSTS  TO  INCLUDE  WHERE  TWO

COUNSEL  HAVE  BEEN  EMPLOYED  IN  RESPECT

19591/2022_2023.05.29 /…

7

10

20



JUDGMENT

OF SARS.   

_________________________

SALDANHA, J

JUDGE OF THE HIGH COURT

_________________________

GAMBLE,  J

JUDGE OF THE HIGH COURT

_________________________

BREMRIDGE, AJ

ACTING JUDGE OF THE HIGH COURT
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