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AcT

To amend the Maglstrates Courts Act, 1944, so as to make
* further provision for the recovery of debts and the granting of
. administration orders; to regulate the’ recovery from a
*“ debtor of fees or remuneration in ‘comnection with the collec-
. tion of any debt; to further regulate the mamner of execution
-~ of judgments of magistrates’ courts; to exténd the provi-
-sions with regard to change of address by certain judgment
debtors; and to provide for the amendment of court records
 with reference to misnomers in Tegard to names and women
married in community of property, and to provnde for
B matters connected therewnth , ;

(Enghsh text signed by the State Pres:dent)
e '7 ; (4ssented to 4 May 1976.) . »

BE IT ENACI‘ ED by the State Pre51dent the Senate and the
House of Assemb]y of the Republlc of South Afrlca, as
follows

‘1. The followmg Chapter is hereby substituted for Chapter Substitution of
VIII of the Magistrates” Courts Act, 1944 (hereinafter referred ghggtzegyllg‘gf
to as the prmcxpal Act): 5

“CHAPTER VIII

RECOVERY 01: DEB rs

Definition. " 35, In thns Chapter, unless the context otherwise
. indicates— -
'+ ‘debt’ means any hqu1dated sum of money due.

Recovery of 56, If any person (in this seetlon called the debtor)
fotfésr 01;. pays any debt due by him to any other person (in this
denand, ' section called the creditor) after the creditor has
; caused a registered letter of demand to be sent to the
debtor through an attorney demanding payment of
the debt, the creditor shall be entitled to recover
from the debtor the fees and costs prescribed in the
rules for a registered letter of demand: Provided that
" . the amount of such fees and costs was stated in the

letter of demand. o

Admission 57. (1) If any person (in this section called the
of liability  defendant) has received a letter of demand or-has
taking to  been served with a summons demanding payment
pay debt = of any debt, the defendant may in writing—
minstal-  (2) admit llablhty to the plaintiff for the amount of
m;"“s OF ~_the debt and costs claimed in the letter of
otsrana: demand or summons or for any other amount;
(b) offer to pay the amount of the debt and costs
for which he adnuts llablhty, in instalments or
_ otherwise; ;
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(c) undertake on payment of any: instalment in
terms of his offer to pay the collection fees for
which: the plaintiff is liable;in respect of the
recovery of suchinstalment; and

.. (d) agree that in the event of his failure to carry

. out the terms of his offer the plaintiff shall,

-+ without notice to the defendant, be entitled to

apply for judgment for the amount of the out-

. standing balance of the debt for which he

.~ admits liability, with costs, and for an order of

~ court for payment of the judgment debt and

- ;. costs in instalments or otherwxse in accordance
with his offer,

(2) If, after having been advised by the plaintiff

r. or his attorney in writing that his offer has been

.- accepted, the defendant fails to carry out the terms

- .~of his offer, the clerk of the court shall, upon the

written request of the plaintiff or his attorney
accompamed by— -

(a) if no summons has been issued, a copy of- the
letter of demand;

o (b) the defendant’s written acknowledgment of

debt and offer and a copy of the plaintiff’s or his
attorney’s written acceptance of the offer;. ‘

-(c) an affidavit or affirmation by the plaintiff or a

certificate by his attorney  stating in what
respects the defendant has failed to carry out the

- terms of his offer and, if the defendant has made
any payments since the date of the letter of
demand or summons, showing how the balance
claimed is arrived at—

(i) enter judgment in favour of the plantiff for thc

amount or the outstanding balance of the
- amount of the debt for which the defendant has
admitted liability, with costs; and - :

(ii) order the defendant to pay the judgment debt
and costs in specified instalments or otherwise
in ‘accordance with his offer, and such order

- shall be deemed to be an order of the court
mentioned in section 65A. (1). -
(3) When the judgment referred to in subsection

" (2) has been entered and an order made, and if the

" judgment debter was mnot present or represented

when the judgment was entered by the clerk of the
court and the order made, the judgment creditor or

* his attorney shall forthwith advise the judgment

-'debtor by registered letter of the terms of the judg-

" -ment and order and of the conscquences of his
" failure to satisfy them.®

!

. Cdnsent to--

judgment
or to judg-
“ment and
‘an order
for pay-
ment of
© judgment
-debt in
_ instalments..

(4) Any judgment ‘entered in favour of the plain-

- tiff under subsection (2) shall have the effect of a
- judgment by default. . )

. 58, (I) If any person (m this scctxon called the

service upon him of a summons demanding pay-

Act No, 63, 1976 -

B ; and if the plaintiff or his attorney accepts the said
- offer, he shall advise the defendant of such accept-
- - ance in writing by registered letter.

' defendant), upon receipt of a letter of demand or

ment of any debt, consents in writing to judgment -

in favour of the creditor (in this section called the
-plaintiff) for the amount of the debt and the costs

. claimed in the letter of demand or summons, or for

any other amount, the clerk of the court shall, on
the written request of the plamtlﬁ' or his attorney
accompamed by— .
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‘(@) if no summons has been 1ssued a ‘copy of the
letter of demand; and

(b) the defendant’s written consent ‘to judgment,

(1) ‘enter judgment in favour of the’ plalntlﬂ' for the
amount of the debt and the costs for which the
defendant has consented to judgment; and

(ii) if it appears. from the defendant’s written con-

Written
‘request

- ‘constitutes
first docu- .
ment in an
action.

Prohibition
‘of recovery
of fees or
remunera-
tion by
certain
‘persons in

sent to judgment that he has also consented to
~,an order of court for payment. in specified
instalments or otherwise of the amount of the
debt and costs in respect of which he has con-

" sented to judgment, order the defendant to pay

- the judgment debt and costs in specified instal-

t ments or otherwise in accordance with his con-
sent, and such order shall be deemed to be an
order of the court mentioned in section 65A (1).

' (2) The provisions of section 57 (3) and (4)
shall apply in respect of the judgment and court
order referred to in subsectron (1) of this section.

. 59, If no summons is issued in an action the
written request referred to in sections 57(2) and 58 (1)
shall constitute the first document to be filed in the
action and shall contain the particulars prescribed
in the rules.

'60. Unless expressly otherwise provided in this

Act or the rules no person other than an attorney
~or an agent referred to in section 22 shall be entitled

to recover from the debtor any fees or remuneration

- m c’onnectlon' _wrth the collection of any debt.”.

connection -, -

with the
collection -
‘of debts.

: 2. Thc followmg scct1o_ns are hereby substltuted for section Substitution of -

65 of the principal Act:

“Offer by

judgment

debtor after .
judgment.

judgment

"debtor if |
judgment
remains
unsatisfied.

65. If at any time after a court has given judgment as substituted by

for the payment of a sum of money and before the
issue of a notice under section 65A (1), the judgment
debtor makes a written offer to the judgment credi-
tor to pay the judgment debt in specified instal-

“ments or otherwise and such offer is accepted by

the judgment creditor or his attorney, the clerk of the
court ‘shall, at the written request of the judgment
creditor or his attorney, accompanied by the offer,
order the judgment debtor to pay the Judgment
debt in specified instalments or otherwise in accord-

.ance with his offer, and such order shall be deemed

to-be an order of the court mentioned in sectlon

65A (1)

“Notice to "+

~65A. (1) If a- court has given’ Judgment for the
payment of a sum of money or has ordered the pay-

- ment in specified instalments or otherwise of such an
- amount, and such judgment or order has remained

unsatisfied for a period of 10 days from the date

- on which it was given or on which such an amount

became payable or from the expiry of the period of
suspension ordered in terms of section 48 (e), as
the case may be, the Judgment creditor may issue,

- from the court of the district in which the judgment

debtor resides, carries on business or is employed,
or if the judgment debtor is-a juristic person, from
the court of the district in which the reglstered

- office or main place of busmess of the _|ur1st1c person

Act No,'63, 1976

section 65 of
Act 32 of 1944,

section 15 of
Act 40 of 1952

and amended by

section 1 of
Act 14 of 1954,
section 20 of
Act 50 of 1956,
section 10 of
Act 19 of 1963,
section 30 of
Act 70 of 1968

and section 2 of

Act 17 of 1969,
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- sentative of the.juristic person and in his personal:

-is situate, a notice calling upon the Judgment debtor’

or, if the judgment debtor is a juristic person, a
director or’ officer-of the juristic person as repre-

capacity, to appear before the court in chambers on
a date specified in such: notice to show cause why

-he should ‘not be committed for contempt of court

- and why the judgment debtor should not be ordered
- to’ pay the- Judgment debt m mstalments or other-
;“mse. wr

(2) If the mmutes of the proceedmgs do not

. show that the judgment debtor was present in person

- or represented by any person when judgment was

.given, no notice under subsection (1) shall be issued
.unless the judgment creditor or his attorney pro-

. vides proof . to the satisfaction of the clerk of the

court that he has advised the judgment debtor by

rregtstered letter of the terms of the Judgment orof the

-‘expiry of the period of suspension ordered under
- section 48 (e), as the case may be, and of the con-

sequences of his failure to satisfy the judgment, and
a period of-10 days has elapsed since the date on

. which the said letter was posted.

(3) The court may, at any stage of the proceed-
ings, if a director or officer mentioned in subsection
(1) ceases to be a director or officer of the juristic

" person concerned or absconds, at the request of the

‘judgment creditor, from time to time replace such

director or officer by any other person who at the
time of such replacement may be a director or officer

“of the juristic person, and the proceedings shall then

contmue as if therc has been‘'no rep]acement

(4) If the court has gwen Judgment for the pay-

ment of an amount of money in instalments, no
" notice under ‘subsection (1) shall be issued unless
+-the judgment creditor has delivered an affidavit or
. affirmation or his attotney has delivered a certificate

to'the clerk of-the court in which is mentioned the
outstanding balance of the judgment debt, in what
respects the judgment debtor has failed to comply
with the court order, to-what extent he is in arrear

-with the payment of the instalments and that the

judgment debtor was advised by registered letter of

_ the terms of the judgment and of the consequences

- .of his fajlureto satisfy it. ' . ... -

DraWing up

and service
of notice on
judgment
debtor.::

Lo
T g :
5 e

2, 65B "l"hej-"netiee”referr'etl'te”in section 65A (1)

shall be drawn up by the judgment creditor or his

. attorney, shall be signed by the judgment creditor
.. or his attorney and the clerk of the court and shall
- be served by the'messenger of the court on the

judgment debtor or, if the: judgment debtor is a

- juristic person, on the director: or: officer sum-
.monsed. as the representative of the juristic person

.and-in his personal capacity, in the manner pres-

jotnc"ler ot‘
proceedings.

cribed by the rules for the service of process in
general and at.least 7 days before the date speci-

- _fied therein for the hearing of the proceedings.

-65C. If, under section. 65A (1), two or more
notices- have been served on any judgment debtor
or director or officer to show cause on the same day
as provided in that section, the proceedings in terms

- of such notices may be heard concurrently,

Act No. 63, 1976 -
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Determina-.
tion of

-‘“dgment - juristic person, the director or officer of the juristic

debtor’s -
financial
position,

65D. (1) On the appearance before the court of
- the judgment debtor or, if the judgment debtor is a

person summoned -as ‘the representative of the
juristic person or in his personal capacity, on the

- return day of the notice referred to in section 65A (1)

or on any date to which the proceedings have been
postponed, the court in' chambers shall, subject

- to the provisions ‘of subsection (2) of this section,
-call upon” him to' give evidence under oath or

- affirmation on his financial position or the financial

position of the juristic person, as the case may be,
and the court shall permit -the examination or

1 cross-examination “of the judgment debtor or the
* - said director or officer on all matters relevant to
** the judgment debtor’s financial position and his

ability to pay the judgment debt and his failure to

<. do so, and the:court shall receive such further
~ evidence as -may be adduced either orally or by
- affidavit or in such other manner as the court may

deem just, by or on behalf of either the judgment

- debtor or the judgment creditor, as is material to the
" determination of ‘the judgment debtor’s financial

position- and his ability to pay the judgment debt

~ and his failure so to do, and for the purposes of

such evidence witnesses may be summoned in the

* manner prescribed in the rules.

" (2) The court may at any time in the presence of

' the judgment debtor or the said director or officer

postpone the proceedmgs tosuch date as the court

o may determine.

"(3) When postponing the proceedmgs under sub-

" section (2) the court—

' (a) ‘shall inform the judgment debtor or the director

or officer conccrned of the provisions of section
- 65E (1) (c); -
(b) may order the judgment debtor or the director
"+ or officer 'to produce such documents as the
' court may specify at the hearing on the date
" determined by the court; and

: © may_detcrmmc such condmons as it may deem

fit. -
(4) In determining - the ablllty of the judgment

- debtor to satisfy the Judgment the court shall take

into conmderatton—

'(a) in the case of a judgment debtor who is a

i« wise in respect of his’ other ‘commitments as.

natural person; the nature of his income, the
amounts . needed ' by - him ' for his necessary
* expenses and. those of thé persons dependent
on him, and for the making of. periodlcal
payments "which he is obliged to make in
terms of an order of court, agreement or other-

- disclosed in the evidence presented at the
hearing of the proceedingsior

:?‘(b)- in the case of a judgment debtor who is a

juristic person, the amounts required by such -

Jurlstlc person to meet its necessary adminis-
. trative expenses and for the making of petiodi-

" -cal payments which it is obliged to make in

terms of an order of court, agreement or

“otherwise in respect of its’ other commitments

as disclosed 'in the evidence presented at the
hearing of the proceedings.

(5) The court may, in its discretion, refuse to take

- account of the periodical payments that a judgment

* ‘debtor has undertaken to make in terms of a hire-

purchase agreement for the purchase of goods

- Act No. 63, 1976 -
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 which have not been exempted from seizure in

- terms of section 67 or which cannot, in the opinion

. of the court, be regarded as the Judgment debtor’s
household requlrcmcnts i

Postpone-  65E. (l) If at the heanrig of the proceedings in

, g‘rf%é’éin’gs ;Zillxslge%tz noExce under sectlon 65A (1) the court is

ron K ‘(@) that the judgment debtor has movable or

Lo 1mmovablc property which may: be attached
and sold in order to satisfy the judgment debt
or any part thereof, the court may—

" (i) authorize the issue of a warrant of exe-
cution against such movable or immo-
vable property or such part thereof as the
court may deem fit; or - -

(i) authorize the issue of such a warrant,
Ei%gether with an order in terms of section

or

(b) that there is a debt due to the Judgment debtor

which may be attached in terms of section 72 to

- satisfy the judgment debt and costs or a part

; - thereof, the court may authorize the attachment
: of that debt in terms of that section; or’

] (c) that: the judgment debtor or, if the judgment
:debtor is a juristic person; the director or officer
- i+ - ~;summoned - as ' representative . of - the juristic
2 person,' at any time after receipt of a notice
referred- to in section '65A (1), has made an
*  ‘offer in writing to the judgment creditor or his
attorney to pay the judgment debt and costs in
specified instalments or otherwise, whether by
way of an emoluments attachment order or
otherwise, or, if such an offer has not been
-made, that the judgment debtor is able to pay
the judgment debt and costs in reasonable in-
stalments, the court may order the judgment -
debtor to pay the judgment debt and costs in
specified instalments and, if the judgment debtor
. is employed by any person who resides, carries
on business or is employed in the district, or if
the judgment debtor is employed by the State in
- the district, in addition authorize the issue of an
emoluments attachment. order by virtue of
section 65J (1) for the payment of the judgment
debt and costs by the employer of the judgment
_ debtor, . -~
* and postpone the further hearmg of the proceedings.

(2) Any authorization under subsection- (1) (&)

shall, pending the execution of the warrant, serve as

. an interdict against the alienation of the property
~ concerned by the judgment debtor:

(3) Proceedings postponed under subsection (1)
may again be placed on the roll by the judgment
creditor or his attorney by notice delivered per-

- sonally or served by registered letter addressed to the
"'-Judgment debtor . or, if the judgment debtor is a
- Juristic person, to the director or officer summoned
"~ as the representative of the juristic person and in
- his personal capacity and delivered or posted at
least 10 days before the day appomtcd thcrcm for the
hearmg

"(4) If the judgment crechtor issues or causes to be
& 1ssued a warrant of “execution against movable
property belonging to any judgment debtor before

{
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~ the hearing of proceedings in terms of a notice under
section 65A (1) and a nulla bona return is made, the

“ judgment creditor shall not be entitled to costs in

. connection with the issue and execution of such
warrant unless the court on good cause shown orders
otherwise at the hearing of the proceedings.

(5) The court may from time to time suspend,
-amend or rescind an order for the payment of a
" judgment ‘debt and costs in specified instalments
" “made in terms of subsectlon [4)) (c) of this section or
‘sectlon 57,58 or65." " :

©6) Upon an order referred to in subsecnon M ()
> of this section or section 57, 58 or 65 having been
_made and if the judgment debtor was not present or
represented in court when the order was made, the
judgment crediter or his attorney shall forthwith by
‘registered letter advise the judgment debtor of the
terms of -the order and of the consequences of his

; fallure to satlsfy it '

Committal " 65F. ) Subject to the prov1smns of this section
fgrrn“t”gf - and of sections 65E and 65I, the court may, at the
. i heating of the proceedings in ‘terms of a notice under
-section 65A (1), and whether or not the judgment
_ debtor is present or is represented in court, in its
. discretion grant an order for the committal of the
°,” ‘judgment debtor for contempt of court or, if the
" . judgment debtor is a juristic person, of the director
~ or officer of the Judgment debtor summoned in his
personal capacity, for. a period.not exceeding 90
~_days or may in lieu thereof sentence him, in accord-
ance with the provisions of any law relating to
prisons, to periodical imprisonment for a period not
exceeding 2160 hours for failing to satisfy the .
judgment, and may authorize the issue of a warrant
~ Tor his arrest and detenuon in any. prison specified
-in the warrant, .

(2) The court may at any time on good cause

. _shown suspend any such order or sentence or any
warrant so issued on such conditions, including
conditions relating to the payment of the judgment

- debt and costs in specified instalments or otherwise

. . out of present means or out of any future emolu-
, ments or income, as the court may deem just and
reasonable, or may set aside such order, sentence

or warrant on payment in full of the said ]udgment

- debt and costs. ‘

(3) No order shall be. granted and no sentence
shall be imposed and no warrant shall be authorized
~in terms of subsection (1) of this section if the
- judgment debtor or, if the judgment debtor is a
juristic person, the director or officer of the juristic
person summoned in his personal capacity, proves
to the satisfaction of the court— -~ -

(a) that he is under the age of 18 years; or
(b) that before the notice referred to in section 65A
/(1) was served on him he had in fact been un-
aware of the judgment or of the expiry of the
period of suspensxon ordered under sectlon 48

(s or

' (¢) that he has or, if the ]udgment ‘debtor is a
"~ juristic person, such juristic person has, no
means of salisfying the judgment debt and
" costs either wholly or in part and that such lack
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. of means is not due to the fact that the judg-
~ment debtor— =+ =
" (i) has wilfully dxsposed of }ns goods in order
to defeat or delay payment of the Judgment
.debt and costs; or
(n) although he is ‘able to" earn sufficient to
satisfy the’ Judgment -debt and costs in
" instalments or’ otherwise to pay such debt
. . and costs, wilfully refuses to do so in
, . order to evade-or delay payment of the
Judgment debt and costs; or
(111) is squandermg his money or is apparently
living beyond his means; or
- {iv) incurred debts other: than. for household
-requirements after the Judgment date.

"(4) ‘A director- or’  officer” summoned as the
representauve of a juristic person in‘such repre-
sentatlve capacity may on conviction of contempt of
court in terms of this section be sentenced to a fine

- not exceeding R100, which fine shzall be payable by

the juristic person and be recoverable by the attach-

. ment and sale of property belonging to the juristic

person by warrant in terms of section 337 of the

-Criminal Procedure Act; 1955 (Act No. 56 of 1955),
-and the court may on good cause shown at any time
- suspend such' sentence -or warrant on such con-
~ditions, including conditions relating to the pay-
-ment of the judgment debt and costs in specified

instalments or otherwxse from” present means or
from any future income of the judgment debtor as
the court may deem just and reasonable, or set aside

‘the sentence or warrant on payment of the full
; amount of the said judgrnent debt and costs.

(5) The provrs1ons of the Criminal Procedure

,lAct, 1955, relating to periodical nnpnsonment shall

mutatis mutandis apply to any periodical imprison-

. .ment imposed under this section. -
(6) If any. order of warrant referred to in sub-

~section (1) has been suspended and the judgment

debtor, or if the judgment debtor is a juristic person,

~“the director or officer of the'juristic person sum-

* monsed in his personal capacity, has, during the

period of suspension, complied with:all the con-

Act No. 63, 1976 -~

ditions specified in the suspension order, the order

for the committal of the judgment debtor or the said

- director or oﬂicer, as the case may be, shall not be -

executed.
(7) If a sentence of a ﬂne 1mposed on any director

 or officer of a juristic person under subsection (4) is

suspended and the said dlrector or officer has, during

~ the period of suspension, complled with all the

Non-
compliance
with condi-
tions of -
suspensron
order )

conditions specified in the . suspensron order, the
sentence shall not be enforced. ' .

65G. (1) If the execntion of an order, sentence

or warrant:has been suspended in terms of section

65F (2) and the judgment debtor: or- director or-

officer concerned has failed to comply with the

~-conditions mentioned .in the:suspension order, the
.vjudgment creditor may lodge an affidavit or affirma-
-tion or his attorney may Iodge a certificate with the

clerk of the court specifying in which respects the
judgment debtor or director or officer has failed
to comply with the conditions of -the suspension

: order and to what extent he is in arrear, and may,
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subject to the prbvisione of subsection (2), have the
warrant for the arrést and detention of the judgment

» . debtor or the director or officer issued.or re-issued

. without any further order of court. -

(2) The court in its discretion may—'

Act No. 63, 1976

(a) if the judgment debtor satisfies the court that his

failure to comply with the conditions mentioned
“in the suspension order in question is due to lack
" of means and that -such lack is not due to
circumstances mentloned in sectlon 65F (3) (¢);
or

i (b) if the said dnrector or otﬁcer satlsﬁes the court

that his failure to comply with the conditions
"~ mentioned in the suspension order concerned

was not due to any fault of his own, k
make an order suspending or further suspending the
execution of a warrant referfed to in subsection (1)

“on such conditions relating to the payment, in
" instalments or otherwise, of the outstanding balance
" of the judgment debt as the court may deem just and

Warrant for
arrest and
detention
of judg-
ment -
debtor.

reasonable. '

65H. A warrant for the arrest and detentlon ofa

: Judgment debtor or, if a judgment debtor is a
; Juristic person, of the ‘director or officer of the

juristic person summoned in his personal capacity,
shall be prepared by the judgment creditor or his
attorney, shall be signed by the judgment creditor or

" his attorney and the clerk of the court, and shall be
. executed by the messenger of the court

Aﬁplicatio_h ‘ )

for ad- .
ministration
order has

preference.

651 (1) If ‘before or durmg the hearing of the
proceedings in terms of a notice under section 65A
(1) a judgment debtor has lodged or lodges with the
court an application for an administration order for
hearing on a date not later than the earliest date on

-. which such application may be heard and it appears

that he has complied with the provisions of section
74, the court shall postpone the hearing of the pro-
ceedings until the application for an administration
order has been disposed of. !

(2) If a judgment debtor has not lodged or does
not lodge with the court an application for an ad-
ministration order before or during the hearing of

- . such proceedings and. it appears at the hearing that

the judgment debtor -has other debts as well, the
court - shall consider whether all the judgment
debtor’s debts should be treated collectively and if it

* - is of opinion that they should be so treated, it may,

with a view to granting an administration order,
postpone further hearing of the proceedings to a date

.~ determined by the-court and order the judgment
- debtor to submit to the court a full statement of his

affairs in the form prescribed in the rules, and con-
taining the particulars for which the said rules make

‘provision and to cause a copy thereof to be delivered

- by registered post to each of his creditors at least 3

days before- the date appomted for the further

_heanng

3 If uuon recexpt of the statement referred to in

subsection (2) it appears that the judgment debtor’s

 total debts do not exceed R4 000, the court may grant

. an administration order under section 74 in respect
- of the judgment debtor’s estate.

(4) If the court grants an administration order in

.. respect of the judgment debtor’s estate, it shall stay
_ the proceedings in terms of the notice under section
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'+ 65A (1), but-may grant the judgment creditor costs
~ - already incurred in connection with such pro-

ceedings, and such costs may be ‘added to the

Judgment debt

Emoluments‘

attachment
orders "N -

65J (1) Whenever—‘,

-(a)  a court has, under section 65F (2), suspended

.the execution of any order or warrant for the
.committal of the judgment debtor pending the
payment by him of the judgment debt and costs
in specific instalments: laid down in the sus-
pension order; or

(b) a court has ordered the Judgment debtor to pay

*-_ the judgment debt and costs in specific instal-

-ments laid down in the order; or °

(¢) 'notwithstanding ‘the fact that the judgment

"debtor has served the term of imprisonment or
perlodlcal imprisonment imposed by the court
for his failure to comply with the order, the
" judgment debt remains unpaid; or

(d). the Judgment debtor has consented thereto in

writing; or .

’(é) the court has so authorrzed

. the judgment creditor may, subject to the provisions
- .of subsection. (2), issue an order (hereinafter called

an emoluments attachment order) from the court of

. the district in which the employer of the judgment

debtor resides, carries on business or is employed,

- :or, if the judgment debtor is employed by the State,
. in which he is employed, attaching the emoluments

at present or in future owing or accruing to the

. judgment debtor by or from such' employer (in this

section called the garnishee) to the amount necessary

- to cover the judgment and the costs of the attach-
. ment, whether such judgment was obtained in that
. court or in any other magistrate’s court, and obliging

the ‘garnishee to pay from time to time to the
judgment creditor or his attorney at the address of

. such judgment creditor or his attorney specific
. amounts out-of the emoluments of the judgment
.-debtor in accordance with the order of court laying
. down the specific instalments payable by the judg-

ment debtor, until such Judgment debt and costs
have been paid in full.

(2) Unless :the judgment debtor has consented

. thereto in-writing, or the court has so authorized

and such authorization has not been suspended, any
emoluments attachment order $hall not be issued
unless - the Judgment credltor or hlS attorney has

- first—
(@) senta regxstered letter to the judgment debtor

_at his last known address advising him of the

- “amount of the judgment debt and costs as yet
-unpaid and-warning him that an emoluments
.- attachment order will .be ‘issued if the said
""amount is not paid within 7 days of the date on

Act No. 63, 1976. -

. which' the said regrstered letter was posted;

and

. (b) filed with the clerk of the court an affidavit or

. affirmation by’ the judgment creditor or a
certificate by his attorney—: .-

{i):setting forth the amount of thc judgment
debt at the date of the order laying down
the specific instalments, the costs, if any,
“which ‘have accumulated since that date,

* the payments received since that date and .

“the balance_ owing,‘ and declaring that the
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provisions-.of - paragraph (a) have been
complied with and giving the date of such
comphance and, . -

(u) stating, in a case referred to in subsection

(1) (c), that the judgment debtor has served

" the term of imprisonment or the periodical
"imprisonment imposed by the court.

. (3) Any emoluments attachment order shall be
.*" prepared by the judgment creditor or his attorney,
~ shall be signed:by. the judgment creditor or his
* attorney and the clerk of the court, and shall be
" served by registered letter on the garmshee by the
" messenger of the court.

2@ Deductions in terms of an emoluments attach-
.- ment order shall be made, if the emoluments of the
. 1judgment debtor are paid monthly, at the end of the
- month following the month in which it is served on ‘
- the garnishee, or, if the emoluments of the judgment
; debtor are paid weekly, at the end of the second week
., of the month following the month in which it is so
_..served on the garnishee, and all payments thereunder
to the Judgment creditor .or his attorney shall be
.. made monthly with effect from the end of the month
- following the month in which: the . sald order is
. ~-served on the garnishee.

. (5) An emoluments atfachment order may be

‘“executed against the garnishee as if it were a court

judgment, subject to the: right of the judgment

debtor, the garnishee or any other interested party

. todispute the existence or validity of the order or the
- correctness of the balance claimed. -

" (6) If, after the service .of such’ an emoluments
g attachment order on the garnishee, it is shown that
. the judgment debtor, after sAtisfaction of ' the
emoluments attachment order, will not have
sufficient means for his own and his dependants’
maintenance, the court shall rescind the emoluments
" attachment order or amend it in such a way that it
“." will affect only the balance of the emoluments of the
" judgment debtor over and above such sufficient
... means.

‘ (7) Any emoluments attachment order may at any
. time on good cause shown be suspended, amended
. or rescinded by the court, and when suspending any
- such order the court may impose such conditions

- as it may deem just and reasonable. .

(8) @ Whenever any judgment debtor to whom
“an emoluments attachment .order relates leaves
the service of a garnishee before the judgment
debt has been paid in full, such judgment
- debtor .shall forthwith advise the judgment
- creditor in writing of the name and address of
- his new employer, and- the judgment creditor
. may cause a certified copy of such emoluments
attachment order to be served on the said new
employer, together with an affidavit or affirma-
‘tion by him or a certificate by his attorney speci-
fying the payments received by him since such
order was. issued, the costs, 'if any, incurred
since the date on which that order was issued
and the balance outstanding.

() An employer on whom a certified copy referred

- - to in paragraph (g) has been so served, shall
thereupon be bound thereby and shall then be

deemed to have been substltuted for the original
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garnishee, subject to the right of the judgment

" debtor, the garnishee or any.other interested

-party to dispute the existence or validity of the

Corder and the correctness of the balance
claimed. .

(9) (@) Whenever any Judgment debtor to whom
‘an emoluments attachment order relates leaves
* the service of the garnishee before the judgment
“'debt has been paid in'full and becomes self-
. .employed or is employed by someone else
he shall, or shall pending the service of the
_ emoluments attachment order .on his new
* employer, again be obliged to comply with the
* relevant order referred to in subsection 1 (a) or
_ (b) and may, subject to the provisions of section
' 65G, be committed for contempt of court for
failing to comply with the said order.

(b) The provisions of section' 65A shall: apply
- mutatis mutandis to any failure contemplated in
. paragraph (a) in respect of which the Judgment
. debtor may be so commltted s B

. (10) Any garmshee may, in Tespect of the services

" rendered by him in terms of an emoluments attach-

.~ ment order, recover from the judgment creditor a

_commission of up to 5 per cent of all amounts

deducted by him from the” judgment debtor’s

. emoluments by deducting such commission from the
" amount payable to the Judgment cred:tor

‘Orders asto 65K (1) nUnless at the heanng of' any proccedmgs

;’3,5'3,;%2; in terms of a notice under section 65A (1) it appears
,a,g prooeed_tc) the court that the judgment debtor, after learning

ings. wx

of the judgment upon which such proceedings were
founded, made an offer to pay the judgment debt in
. instalments which the court deems reasonable, or
~notified the judgment creditor that he was not able
to make an offer and the court finds this to be true,
the court may order the judgment debtor to pay the
costs of such proceedings, but if it appears that the
judgment creditor refused such offer, the court may
--order the judgment. creditor to pay such costs,
- including the loss of wages suffered by the judgment
debtor through having to appear in court in con-

: nectlon with the proceedmgs '

-(2) At any proeeedmgs for the. suspension or
rescission of any order or warrant for the committal
of a judgment debtor or a director or an officer of

. any juristic person or of any sentence 1mpos1ng a
- fine on any director or officer representing a judg-
- ment debtor who is a juristic person, the court may

e . order the judgment debtor to pay the costs of such

. proceedings, unless it appears that the proceedings
. were due to any act or omission on the part of the
. judgment creditor. g

(3) The provxs:ons of this section shall not pre-
' clude the court from making such order regarding
costs as it may deem just in any proceedmgs in terms

" "of a notice under sectlon 65A (1).

‘Releasing ' 65L. The officer in charge of a prison shall forth.
of judgment yith release from the prison a judgment debtor or

debtor from

prison.

director or an oﬂicer of any Junstlc person—

(¢) upon the expiry ‘of the period for which the
judgrixlent debtor, director or officer was com-
mitted ;

Act No. 63, 1976 - '
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" (b) when the judgment creditor or his attorney or
the messenger of the court certifies in writing
" that the judgment debt and costs mentioned in
“ the warrant have been paid, or in the case where
a court has given judgment for the payment of
an amount of money in specified instalments,
. that the amount of any arrear instalment and
costs have been paid, which certificate shall be
handed by the judgment creditor or his attorney
or the messenger to the officer in charge of the
- prison as soon as practxcable after any such
- payment;

_ (¢) upon an order given by a judge of the Supreme
- Court of South Africa or by any judicial officer
" of the district in which the order for committal
was made or of the d:stnct in which the prison

is sitvuate. '

Enforcement '65M. If a judgment for "the payment of any
"fdce“a"t‘ - amount of money has been givén by ‘a division of
{,‘}ngfl’;glge the Supreme Court of South Africa, the judgment
Court. . creditor may file with the clerk of the court from
“g nw which the judgment creditor is required to issue
a notice in'terms of section 65A (1), a certified copy

" of such judgment and an affidavit or affirmation by
the judgment creditor or a certificate by his attorney
specifying the amount still owing under the judgment
and how such amount is arrived at, and thereupon
such judgment, whether or not the amount of such
Jjudgment would otherwise have exceeded the juris-
diction of the court, shall have all the effects of a

~ judgment of such court and any proceedings may be
" taken thereon as if it were a judgment lawfully given
in such court in favour of the judgment creditor for
the amount mentioned in the affidavit or affirmation
or the certificate as still owing under such judgment,

" subject however to the right of the judgment debtor
. to dispute the correctness of the amount specified in
- thesaid affidavit or affirmation or certiﬁcate.”. :

7

by Ame eiment of‘
3 Section 66 of the principal Act is hereby amended. ectngn e ol

(a) by the substitution for subsection (1) of the following Act 32 of 1944,

subsection: : ?Sc?fé‘ﬁdé’% tpy
© *(1) (¢) Whenever a court gives Judgment for the Act 40 of 1952,

payment of money or makes an order for the pay-
ment of money in instalments, such judgment, in
case of failure to pay such money forthwith, or
such order in case of failure to pay any instalment
at the time and in the manner ordered by the
court, shall be enforceable by execution against
the movable property and, if there is not found
sufficient movable property to satisfy the judgment
- or order, or the court, on good cause shown, 50
orders, then against thc immovable property of the
party against whom such judgment has been given
. or such order has been made.

"(6) Upon such failure to pay any instalment in
. accordance with any court order, execution may
_be effected in respect of the whole of the judgment
' debt and of costs then still unpaid, unless the
court, on the: applxcatlon of the party that is

hable, orders otherwise.””; and

(b) by the addition of the following subsections:

“(4) If a sale referred to in subsection (3) does not
' take place or the immovable property concerned is not
released from attachment within a period of one year
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‘ fromi the date’ of ‘attachment, 'such. attachment shall

- lapse. .

(5) The court may, ‘ﬁpon-fhé:apialiéatioﬁ and at the

: . expense of the judgment creditor, after due notice of

such application has-been’ given to the judgment
.i..- debtor, extend the period of .one year referred to in
.. subsection (4) by further periods of one year each.

(6) ‘A judgment creditor. (whether by virtue of a

judgment given in the Supreme Court of South Africa
- or in a magistrate’s court) desiring to attach immovable
property that is already under attachment (whether
: - made by:a deputy sheriff or by a messenger) and in
réspect of which a salé in execution is not pending, and
" 2" who has lodged a warrant'of execution with the deputy
- sheriff or messenger of the court, may,.after notifying
the interested parties, apply to the ¢ourt for an’order to
the effect that the property may be sold in terms of his

" . warrant, -+ . o %

(7) A messenger who is directed to attach immovable

property, shall not.-be precluded merely by the absence

. _of the execution debtor.from his place of residence or

'+ business, from discharging his duties, but may dis-

. --charge his duties if he is able to do so and shall endorse
- _a return of service to the court on the warrant.

. (8) If the execution debtor, having been requested by

the messenger of the court to point out property in

=+, order to satisfy a warrant of execution against movable

property, declares that he has no movable property

- :or.insufficient movable property and the messenger is

. unable to find sufficient movable property to satisfy

the warrant, the messenger shall request the execution

debtor to_declare whether he has immovable property

.- which is_executable and shall enter the execution

. debtor’s reply in his return of service endorsed on such
warrant.,”. .. . Lo s 2i

“: 4. The

of the principal Act:.

“Attach-" -
ment of
- debts.

following section'is héreb’y substituted for section 72

72. (1) The court may, on ex parte application by

.. the judgment creditor or under section 65E (1) (b),

order the attachment of any debt at present or in
. future owing or accruing to a judgment debtor by or

. from any other person (excluding the State), residing,

carrying on businéss or employed in the district, to

* ‘an amount sufficient to satisfy the judgment and the

. such judgment has been obtained in such court or.
_ in any other magistrate’s court, and may make an

costs of the proceedings for attachment, whether

order (hereinafter called'a garnishee order) against
such person (hereinafter called the garnishee) to pay
tothejudgment creditor or his attorney at the address
" of the judgment creditor or his attorney, so much of

- the debt as may be sufficient to satisfy the judgment

and costs, and may enforce such garnishee order
-as if it were a judgment of the court.

(2) If, after any such garnishee order in respect
of any debt has been’ granted, it is shown to the
satisfaction of the court that sufficient means to

" maintain himself and those dependent upon him will

" not, after satisfaction of the garnishee order, be left
to the judgment debtor, the court shall set aside the
garnishee order or amend it in such manner that it
will affect only the balance of -the debt over and

" above such sufficient means. -

“(3) Any order under this section may at any time

“for good cause be suspended, amended or rescinded

* by the court. =~

(4) The court may, if it appears that there are
unsatisfied claims owing to other creditors, postpone

the application to enable the judgment debtor to

Act No. 63, 1976 .. -

Substitution of
section 72 of
Act 32 of 1944,
as substituted by
section 17 of
Act 40 of 1952
and amended by
section 26 of
Act 93 of 1962
and section 11 of
Act 19 of 1963,
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- make application for an admrmstranon order under
-section 74.”.. .- .. T

Act No. 63, 1976 .-/

- 5, Section 73 of the principal Act is hereby amended by the Amendment of
' substltutlon for subsection (1) of the following subsection:

¢ ) “The court may, upon ‘the applrcatlon of any judg- as amended by

.. ment debtor or under section 65E (1) (a) (ii) or 65E (1) (©

and if it appears.to the court that the judgment debtor is

. unable to satisfy the judgment debt in full at once, but is

~able to pay reasonable. periodical instalments towards

- satisfaction thereof or if the judgment debtor consents to

‘an emoluments attachment order or a garnishee order being

.. made against him, suspend execution against that debtor

. - either wholly or in part on such conditions as to security or
~ 'otherwise as the court T dete’rmine.”

e

6. The followmg sectlons are hereby substltuted for section 74 Substitution of
of the prlncrpal Act:. ;

“Granting of 74, (1) ‘Where 2 debtor—-L _'!

administra- .,
tlon orders

T “

(a) is unable forthwith to pay the amount of any

- judgment obtained against him in court, or to

' ‘meet- his -financial " obligations, and has not

' 'sufficient = assets - capable' of attachment to
satlsfy such Judgment or obligations; and

= (b) states that the total amoux_rt of all his debts due

does not exoeed R4 000,

such court or the court of the district i in which the
debtor resides or carries on business or is employed
may, upon application, by the debtor. or under

. section 651, subject to such conditions as the court

may deem fit with regard to security, preservation
or disposal of assets, realization of movables subject
to hypothec (except movables referred to in section

' 34bis of the Land Bank Act, 1944 (Act No. 13 of

1944), or otherwise, make an order (in this Act called

" an administration order) providing for the admini-

stration of his estate and for the ,payment of his

i 3:‘7 debts in instalments or otherwise. . -

- (2) An administration order shall not be invalid

. .merely because at some time or other the total

Documents
to be sub-
mitted with
application
for adminis-
tration
order.

amount of the debtor’s debts are found to exceed
R4 000, but in such a case the court may, if it deems

,ﬁt rescmd the order

74A. )] Wrth an applrcatlon referred to in
section 74 (1) the debtor shall submit a full statement
of his affairs in the form prescribed in the rules.

(2 In the form referred to in subsection (I)
provision shall be made for the followmg particulars,

inter alia, namely—

- (@) the name and business address of the debtor s

(b) a detailed list of the debtor’s assets and their

emplover or, if the debtor is not employed, the
reason why he is' unemployed;

current market values and full particulars of

interests in property and claims in his favour,
" including moneys in a savings or other account
" with a bank or elsewhere;

S (¢) the debtor’s trade or occupation and his gross

weekly or monthly income and that of his wife
living with him, and particulars of all deductions
from such income by stop order or otherwise,

section 73 of
Act 32 of 1944,

section 18 of
Act 40 of 1952,

section 74 of
Act 32 of 1944,

" as amended by

section 19 of
Act 40 of 1952,
section 2 of

Act 14 of 1954,
section 27 of
Act 93 of 1962
and section 12 of
Act 19 of 1963.
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. supported as far as possible by written state-
mei‘nts by. the employers of the debtor and his
wife;

. (@) adetailed list of the debtor s_ essentlal weekly or
monthly expenses and those of the persons
dependent on him, including his own transport
expenses and those of his wife to and from work,

“and those of his children to and from school;

(e) a complete list of all the debtor’s creditors and
their addresses, and the amount owing to each
creditor, in which a clear distinction shall be
made between—;

(i) debts the whole amount of which is owing,
vincluding judgment debts payable in in-
stalments in terms of a court order, an
emoluments . attachment order or a gar-
nishee order;-and

(ii) obligations which are payable in futuro in

- periodical payments or otherwise or which
willi become payable under a maintenance
order, agreement, stop order or otherwise,
and in which the nature of such periodical
payments is specified in each case or when
the obligations will be payable and how
they are then to be paid, the balance owing
in each case and when, in each case, the
obligation will terminate;

© (f) the security and the estimated value of the
security that a creditor has or the name and
address of any other person who, in addition
to the debtor, is liable for any debt;

(g) full particulars, supported as far as possible by
" a statement and a copy of the agreement re-
ferred to in section 9 (1) of the Hire-Purchase
Act, 1942 (Act No. 36 of 1942), of goods
purchased under a hire-purchase agreement,
the purchase price, the instalments payable, the
balance owing and the date on which the
purchase price will be paid in full, and the
reasons adduced by the debtor why provision
should be made for the payment of the re-
maining instalments;

() full particulars of any mortgage bond on im-
movable property owned by the debtor, the
instalments payable, the balance owing, the date

~ on which the mortgage debt will be paid in full

- and the reasons adduced by the debtor why
provision should be made for the payment of
the instalments payable in terms of such .

. mortgage bond;

() full particulars of any asset purchased under a
written agreement other than-a hire-purchase
agreement, the instalments payable, the balance
-owing, and the date on which the purchase price
will be paid in full, and the reasons adduced by
the debtor why provision should be made for
 the payment of the.instalments that become
payable'under such agreement;

(j) whether any administration order was made at

any time in respect of the debtor’s estate and, if

. 0, whether such order lapsed or was set aside
and, if so, when and for what reasons;
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Hearing of
apphcatlon
for admm:-
stration ;.
order.

. (k) -the number and ages of the persons depcndent
. <t on the debtor and his w1fe and thclr kinship
... with them . s e T
(D -ifan admlmstratlon order i is made, the amount
i1, of the weekly or monthly. or other instalments
which the debtor: offers-to pay towards settle-
 ment of the debts referred to in paragraph (e) (i).

(3) -The- statement 'referred to in:subsection (1)
shall be confirmed by an affidavit in which the debtor

e
tejie

. declares that to the best of his knowledge the names

-of all his creditors and the amouiits owed by him to
-each of them severally are set forth in the statement
and that the declarations made therein are true.

Act No. 63, 1976 -

(4) ‘The clerk of the court shall, if rcquested there- |

to by an illiterate debtor and upon payment of the
* fee “prescribed~in  the "rules, | assist the debtor in
" complctmg the statement refcrred to m subsectlon

(5) Thc debtor ‘shall- Iodge an’ applxcanon for an
administration order and the statement referred to in
subsection (1) with the clerk of the court and shall
. deliver to each of his creditors, at least 3 days before
the 'date appointed for the hearing, pcrsonally or by
registered post a copy of such application and state-
ment on which shall appear the case number under
whlch the ongmal apphcatlon was filed.

74B. 1), At the hearmg of an application for an
‘administration order— " -
(a) any credltor, whether he- has received notice in
., terms of section 74A (5) or not, may attend the
., hearing and provide proof of his debt and ob-
“'ject to any debt listed by the debtor in the

.+ - statement of his affairs referred to in section

“T4A ()5

e (b) every debt hsted by the debtor in the said state-

ment shall be deemed to be proved, subject to

: any amendments made. thereto by the court,

<5

" . unless any creditor raises objections thereto or
‘the court rejects’ it or requu'es substantiation
thereof by . evidence;. .

(¢) any- creditor . to “whose- debt-an objection is

~" raised by the debtor or any other creditor or

" .. who is required by the court to substantiate his
" debt with evidence shall provide proof of debt;

(d) ‘the court may defer proof of debt and postpone
consideration of the application for an ad-

. ministration order or proceed to deal with such
application and, if an administration order is
granted, the debt shall subsequently - when

. proved be added to the debts listed;

(e) , the debtor may be interrogated by the court and
by any creditor whose debt has been acknow-
ledged or proved, or, by leave of the court, by
any creditor the proof of whose debt has been
- deferred, or by the legal rcprescntatwe of such
credntorwnth regard to— " .

. (i) his assets and liabilities; -~
' (ii) his present and future income and that of
... his wife living with him; |
~ (iii) his standard of- living, and the possibility
© of economising; and-
~(iv) any other matter that the court may deem
relevant.,

(2')' If at the hearmg it appears to the court that

any debt other than a debt on the ground of or

arising from any judgment debt is a matter of con-
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.. tention ‘between" the debtor and the creditor or be-
" tween the creditor and any: other creditor of the
.-debtor; the court’' may, upon™inquiry into the
U ob]ectlon, allow or reject the debt or a part thereof.

(3) "Any person ‘whose debt . has been rejected in
accordance with subsection’ (2) may, notwithstanding
 “the provisions of section 74P, institute proceedings or

‘ proceed with an’ actton already 1nst1tuted in respect
; ofsueh debt T3 by 22

(4) If any. person referred to in subsectlon (3) has
obtamed judgment in respect of any debt referred
» to,in. that subsection, the amount: of the judgment
.-shall be added to the list of proved debts referred to
.:in subsection (1).) »7:i- 15w e
(5) ‘No' administration’ order shall be granted at
the request of any debtor ifit' is proved that any
** ‘administration " order * was ' rescinded within the
*' preceding period of 6 months because of the debtor’s - -
non-comphance therewith, tinless the debtor proves
‘to the satisfaction’ of the court that his non-com-
plnance w1th the order was not wnlful
Contents ‘of 74C. (l) An adm:mstratmn brder shall be in the
ad mm““ ... form presctibed. by the rules and— _

tration
order..., - (a) -shall lay down the amount of the weekly or
- monthly or other payments to be made in terms
.. thereof; and. < ;o o -
(b) may specxfy—- S S RTWETE
(1) the ‘assets, - lf any, of the estate under
- admlmstratlon which may be'realized by
‘the administrator for the purpose of distri-
buting the proceeds among the creditors:
. Provided that no such asset that is the
", subject of any agreement regulated by the
. Hire-Purchase :Act, 1942 (Act No. 36 of
e '1942), shall be realized without the wntten
.. 'permission of the seller; ;" '
(u) the assets, if-any, of. the’ estate under
., administration which may be returned by
,.-the administrator to the seller.in terms of
Ve sectlon 14 of the Hire-Purchase Act, 1942;
(m) ‘the debtor’s obllgatlons which the court
+, took account of in determining the amount
- .1 of the weekly -or monthly or other instal-
. ', ments to be-paid: by the debtor to the
administratorjo:toco v
(lv) the assets, .if any, whlch shall not be
disposed of by the debtor except by leave
*~of the administrator or the court; - -

(v) stich other provxsmns or condxtxons as. the
i court may deem necessary or expedtent.
(2) The amount of the weekly or monthly or other
payments to be made by.the debtor'to the adminis-
trator, in terms of the administration order shall,
as nearly as’ possible, .approxnnate the difference
between the debtor’s future income and the sum of—
(a) ;the, amount. determined” by the court as the
. ., reasonable, amount required by the debtor for
: 434.‘1115 necessary expenses and those of the persons
~ ...dependent on.him; ;. ;..
(b) the periodical payments whlch the debtor is
/1 .."-obliged to make under ahire-purchase agree-
i voment:.: Provided - that -the  court - may in its
- discretion-; refuse. to- take into. account the

rEa L



GOVERNMENT GAZETTE, 14 MAY 1976

No:5120

39

AMAGISTRATES’ COURTS AMENDMENT ACT, 1976

e
PP

PR

..periodical payments which the debtor under-
. -took to pay under.such.an agreement for the
purchase of goods which are not exempt from
.1 execution in. terms’ of section 67 or which, in
s -the opinion of the court, cannot be_regarded as
the debtor’s ho'usehold requirements, unless the
.court is of opinion that-in all thé circumstances
it is desirable to safeguard the goods concerned ;

(c) ‘the - perlodlcal‘payments to be’ ‘made by the
debtor in terms of an’ ex1st1ng mamtenance
order"- ,‘

(d) the penodlcal payments 'to be made by the
debtor under a mortgage bond or any other
written agreement for the purchase of any
“‘asset'in-terms of whi¢h the liabilities thereunder
'.are payable in’ mstalrnents, if in’ all the circum-
"stances the court is of ‘opinion that the instal-

~ ments payable are reasonable in‘view of -the

’ Judgment ‘debtor’s” income " and ‘ the sums of
. “'money due by him to other ¢reditors or that it is

_ " - desirable to safeguard the mortgaged property

‘' or the asset: to whrch the wntten agreement

- relates; and - SRR P R

(e) ‘the. payments to 'bé made by the debtor by

vn‘tue of any other’ obhgatlon referred to in
sectlon T4A (2) (o) (u) :

(3) The court may .take rnto account the income

;— of the. debtor’s wife, .who is living: with him, in
"7 determining the.amount referred to in subsection
i 1 (2)(a) and, where the debtor is' marfied in community

Authdriiing

of issue of
emoluments

.'of propeérty, in determining the debtor’s income.

5 s & by oy
T

74D, Where the .,‘adrninistratidn .order provides
for the payment of instalments out of future emolu-

attachment ments or income, the court shall authorize the issue
~of an emoluments attachment order-in terms of .

order or '
gamrshec.
order -

- section 657 in order to attach emoluments at present

or,in future owing or accruing to the debtor by or

from his employer, or shall authorize the issue of a

Act No. 63, 1976. - -

. parnishee order under section 72 in order to attach\
""" any debt at present or in future owing or accruing

" to the ‘debtor by or from 'any ‘other person (ex-

" cluding’ the State), in so far as either of the said
"sections is applicable, and thé court may suspend

Appoint= -

ment of .
admlmstra-
tor B

- “such an authorization on such conditions as the
* - court may deem just and reasonable,

.74E. (1) When an administration order has been
granted under section 74 (1), the court shall appoint

‘‘a ‘person as administrator, which appointment shall

- become effective only-after a copy.of the admini-
-stration order has been handed or sent to him by

registered post and, in the event of his being required

.~ as administrator to glve secunty, after he has given
! such security, .. e - 500

(2) An admmlstrator may on good ‘cause shown

: "be relieved of his appointment by the court, and the
_“court may appoint-any other person in his place.

."(3) An administrator who is not an officer of the

f;.court or a practitioner shall, before a copy of the
- administration order is. handed or sent to him by
. registered post, give security to the satisfaction of the
- court and thereafter as required by the court for the

due and prompt payment by him to the parties
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syentitled thefeto of all ‘moneys which come into his
= possession by virtue; of : his': nppomtment as an
—'admlmstrator il @wr wamsd o
1::(4) *An administrator:shall not be obhged to give
‘secuntyum respectrof his.appointmert as an ad-
+ mninistrator. of the. estate!of: any.particular debtor if
:he has given 'or ‘gives ‘security to the-satisfaction of
:;:the court fot.the .due and: prompt-paynient by him
to the parties. entitled. thereto. of.all :moneys which
;,juay come,into, his .possession by ;virtue of his
appomtment as admlmstrator of theaestate of any
debtor,. Jrrespectxve of whether such appomtment
_-was madé" before of “after the’ dafe on Wthh the
S said” secunty was -given. |’ }\',” ’

Hotne ety c 1 mn I wocfins s S0
Notice of 74F. (1) A copy of an adxmmstratxon order shall
agdm \be handed or:sent by registered. post.to the debtor
2 Jad.m,nf, 1 and the administrator by the clerk of the court.
mlmstration . v{2). The administrator, shall forward a copy of the
orders. administration .order, by, registered; post to each

_ creditor, whose, name, is. mentloned by the debtor

Trot ot

fproof of adebt..”, o
(DA, cred:tor‘who ﬁas not’ recelved notice of the
apphcatxon for an ademstrahon ‘ordér and who
', wishes to object to any ‘debt llstcd with the order
5 of to'the manner in wluch payments shall be made in
“‘terms of the order shall,.wnhm a reasonable time
as Taid’ down in the rules, give’ Tiotice of his objection
and; the, ‘grounds . therefor to-the clerk.'of the court,
the debtor and the administrator and, if he ob_]ects
.to"the mclusmn of any. debt, ‘also, to. the creditor
, conceérned.
@ In consxdermg “the obJectlon referred to in
subsectlon (3) the court may—_ o
Ea) ;uphold it;
b) " refuse it; or ,L’,, e B oty 2 2
(o), postpone conmderatlon thereof for hearing
. .- after notice given to ‘the ‘persons concerned and
i . on such conditions as to costs or ‘otherwise as
© e the court may deem. ﬁt.; i‘ Ferc
:T:-g,;r‘g,h ! ) il:"’ ,|I.: “ Ly ,1 4 “Jl (?) -
‘List of.. i 74G (l) The’ admmxstrator shall as soon as may
ggﬁgﬁ; 2 be draw up -and lodge with the clerk’ of the court
and adajc - @ coniplete ‘list ‘on’ which': shall“appear the case
tions ' " ‘number under: which' the: application. for an ad-
thereto.: : ministration order has been filed,; and‘which shall
contain the names of the creditors and the amounts
owing to them severally as at the date on which the
admnmstratxon order was granted, " "
* (2) Any creditor who': wishes: 10 prowde .proof
of a-debt. owmg before- the makmg of an adminis-
tration’ order' and: 'not listed: insuch 'order, shall
lodge his' claioi-in writing ‘with- the administrator,
who-shall thereupon give the debtor notice thereof
m the form prescribed in the rules:" it: v
:(3) If, twithin’ the- period .allowed “in’ the notice
referred to in subsection’(2), the debtor admits the
claim or does’ not dxspute it;ctheitlaim shall be
deemed to” be ‘proved,’ subject to‘the right of any
other creditor "who 'has not 'received .notice of the -
claim to’ object to the'debt, ard' the'administrator
shall'by notice lodged with the clérk of the court add
theiname of - the -creditor and the' amount of the
'debt ‘owing -fo himi to’ the list referred to in sub-
section (1) and shall:inform the creditor.in the form
prescribed in the rules that.this has beén done.

&y
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L (4) If, 'Mthm* the period’ aIlowed in the notice

«u.referred to in subsection (2), the debtor gives notice
i% +in ' writing to the administrator’ that he disputes the

"claxm, the ;administrator’ shall notify the creditor

:.thereof and.the creditor may"request the clerk of

-i1i'the court to appoint a-day and time for the hearing

e

155

Ty

= e

: of: the’ objection: by 'the court and shall notify the

il :debtor in writing of such day and time,

(5) At the hearing of the objection referred to in
subsection (4) the court may—

(a) refuse the claim as a whole g
o, (b) alIow the clalm as a whole or

3 :P.ﬁ‘"

part

nar (c) . require that the cla:m be supported by evrdence'

'r FARS AN 12 i A ;| LA

AR10) ok BuB et uih it oil
(d) postpone the hearmg on: sdch condrtlons as it
u-maydeemﬁt 1al wsibil 10
t-(6)"If the court: alIOWs 'a cla1m ‘as & whole or in

% 'part under ‘subsection’ (5), the’ debt:shall, to the
2l extent to: which: it’ has! been allowad be added to

the list referred to m subsection. (1),

. (7) If” any person who sold. and dehvered goods
to ‘the’ debtor under. a° hire-purchase ‘@greement as
“defined in section 1'of the Hire-Purchase Act, 1942

! "5 (Act NO.'36 of, 1942), before the admrmstratron order

'was granted, is' entitled 'or- becomes ‘entitled, by

# réason’of the debtor’s fallure to fulfil any obllgatron

. under’ such’ agreement ‘o' demand, immediate pay-
“ment’ of, the siim of the purchase price then still

owing, and if such” person’ advises the administrator
_‘in. writing that he’elécts so to 'do; such agreement
shall be'deemed to'create a hypothec ‘on the goods
in favour .of the seller, whereby the“amount still
“owing to him in’ térms’ of the. agreernent is secured,

’,j -and ‘any term' or condition’ of the agreement with
“i regard to. the’ seller s right {o dissolve or terminate

»such ‘agreement or’his right' to the return of the
goods to which. ‘the’ agreement ‘telates shall not, in
* consequence’ of the 'debtor’s ’ non—comphance with

~ any “term‘-or condition. thereof notwithstanding

anything to the contrary in’ any Taw' contamed be

. enforceable.

', "+ (8) The court .may by order lof ‘Soart. withobize

.- the seller, referred. to . in. subsection’ (7} -to “take
possessnon of the goods referred to in that sub-

" section and to’ sell them’ .by, public auctron by an

.auctioneer nominated by the court after giving the

=

the time and place of the sale and, if the court has
50 ordered, after’publishing the notice or notices in
the manner prescribed by the court, in one or more

: newspapers designated by, the court ‘or, if the seller,

buyer and. admmrstrator $0° agree, to sell them by

s prrvate treaty. -

(9) Where the seller has sold the goods in terms

-- of a court order referred to in subsection (8) he shall,

. if the sale was by public auction, forthwith lodge
'...the ;auction list with. the: administrator. and pay to
- -the -administrator the amount of' the proceeds of

- the sale in excess of the amount of his debt and the

.., costs connected with the sale or, if the net proceeds

.of .the sale are insufficient to pay his debt in full,
. he.may lodge a:claim-with. the administrator in

- respect of the balance of the purchase price owing

to him for inclusion in the list of creditors who are
- entitled to share in the pro rata drstrrbutlon of funds

It recelved by the administrator. -

Act'No. 63, 1976 -
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(10) (@) :The:list of:creditors referred to in sub-
section (1) shall be open:to inspection by the
r-':_credxtors or their attorneys in the office of the
. .. clerk iof -the. court:and -the’ office of the ad-
.+, v ministrator ‘at any time during office hours.
A(b) .Any: creditor: may; in the.manner and within
- .. the period prescribed in the rules, object to any
A+ debt included in the list of creditors.

Inclusion” - “'74H. (1) 'Any person.who becomes a creditor of
°f1°f§d;§§’rs ‘the judgment debtor after an administration order
o s g’, has been granted and who is desirous of providing
‘adminis-_ - proof of debt; shall lodge his claim in writing with

tration *'“ the admlmstrator, who shall. thereupon advise the

order. " debtor thereof i jn the" form _prescribed in the rules,

_(2) If the debtor admits the claim or does not
chspute it within’ the period allowed in the notice
“referred to "in subsection (1), the provisions of
‘section, 74G (3) shall, mutatis mutandis, apply, but
thé creditor shall not be entitled.to a dividend in
terms of the administration order until the creditors
who were creditors on the date of the grantmg of
the order have been paid in full. ., ., - M

- (3) If the: debtor dxsputes the ;claim w1thm the
perlod allowed :in the notice. referred to in sub-
section’'(1), the provisions of section 74G (4), (5) and
_(6)shall, mutatis; mutandis,-apply. but.if the court
.allows the claim.as a;whole or in part, such claim
shall- be subject: to:the rights: referred.to in sub-
section (2), of creditors' who were creditors on the
date on which the administration order was granted.

i (4) The provisions of section 74G(7), (8) and ©

and of subsections' (1), (2) and (3) of this section
cshall, muiatis mutendis; apply to.any person who
after the granting of ‘an’ administration order sold
‘and- delivered goods:to ‘the ‘debtor under a hire-
:purchase :agreement ‘as defined in‘section 1 of the
‘Hire-Purchasé Act,' 1942 (Act No. 36: of 1942), and
‘is desirous of provxdmg proof. of debt.

Pajments, by 741 (1) The ' debtor. shall,, subject’.to the pro-
:‘%‘;‘0}“.. _'visions" of - this_section, pay: the, administrator the
administra- 2mounts of the weekly or monthly or other payments
tion order.:. that he is required to make in terms of the adminis-

o tration order: ,, -tn.ii

(2 Ifa debtor fails to make the payments to the
admlmstrator that he,is; required :to ‘make in terms
of the administration .order; :the. provisions of

-sections 65A to! 63L,. shall mutatis mutandts apply,
* while. any” ‘reference in:the said: ‘provisions to the
~judgment  concerned, . the; judgment creditor or the
- judgment debtor shall be tonstrued .as a reference

~to -the: administration : order .concerned, the ad-
qmmstrator or the debtor, respectively,

2:L1(3) iIf,~in 1addition: to': the'- admlmstrauon order,
the court has authorized the issue of an emoluments
+ attachment ‘order- or::a ‘garnishee order and has
= suspended. such authorization conditionally and the
debtor fails to comply with the :conditions of
Esuspension; thé administrator thay lodge a certificate
:'to this:effect with-the clerk .of ‘the ‘court, and the
tclérk of the.courtishall' thereupon issue: the emolu-
lsments’ attachment’ order or: garmshee ‘order, as the
casemaybe' R T A LR
(@) An emoldﬂieﬁt‘é"zittachment order or garnishee
order referred to in subsection (3) shall be prepared
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by the administrator or'his attorney, shall be signed
by: the’ administrator! or-his attorney and the clerk
of the court; and-shall be:served on the garnishee
by the messenger ‘of the court by registered post.

,.(5) (a) Whenean erolurients attachment order
Tor, garmshee order referred 1o in subsection (3)
.has been, served on the’ garmshee, he shall be
“obliged to" “pay to the administrator the amounts
‘concerned as provided by the order and such
payments shall . constitute ‘a first preference

‘against’ the debtor s mcome p

(b):~The provisions:of sectiori 65] ‘(4) to (8) shall
nutatis - mutandis. apply !-to: the : emoluments
attachment order. referred to in paragraph (a),
‘and in such appllcatron. any reference in the said
provisions' to:the judgment creditor shall be
construed 'as-a‘reference.to the administrator
and any reference therein to:the relevant order
referred' to in section 65J (1) (a):or (b) shall be
construed ‘as:a referencélto the relevant ad-
ministration:order referred to in‘section 74 (1).

.. 74J.:(1) An administrator:shall collect the pay-

admm'ﬁ?"a‘ ments to; be,made.in- terms of .the administration

: order_concerned, and -shall. lceep up: to date a list
. (which. shall ;be available - for. .inspection, free of
" charge, by the debtor and creditors or their attorneys
. -during office. hours), of all:payments and other
-:funds, received ;:by: him. from: or..on; behalf of the
- ~debtor, indicating;the. amount. and. date of each
- payment, and shall; subject to section.74L, distribute
«.such :payments :pro rata;famong. the - creditors at
i lleast once every three months, unless all the creditors
t ., otherwise agree.or!the court. otherwsse orders in
any particular case.: .o g0, e ol

(2) If any’ debt or’ thc balance of ‘a’debt be less
than R10, the admnmstrator may m His discretion

b

’ pay such debt’ in’full “if, such actnon w111 facilitate:

n the d:stnbut:on of funds in hlS possess:on

(3)‘Cla|ms that would en_]oy preference under the
laws relating-to insolvency. shall be pald out in the
order prescnbed by those laws

: ‘(4) An’ admmxstrator may, out of ‘the moneys
whlch he controls, pay any urgent or extraordmary

Act No.'63, 1976 #+

" medical, dental or hospxtal expenses incurred by the

ok debtor af‘ter the date of the admlmstratlon order,

(5) Every dlstnbutlon account in- respect of the
penodncal payments and other funds réceived by an
=i administrator :shall::be! numbered:: consecutively,
r«shall bear:ithe :case ‘number:under which the ad-
ministration order has been filed, shall be in the
+w»:formeprescribed-in ‘the rules, shall- ‘Be signed by the
»:lfadministrator and shall be lodged atithé office of the
clerk of the ‘court'where it may be inspected free of
wvcharge” by" thes debtor . and ithe credltors or their
e attomeys during office: hours vosib

, section (5) shall)at the, request;of, any interested
:_.party be subject fo. rcvrew:__free‘of charge by any

Judxcral oﬂicer whose decision;shall be, final.

ast(T) An' admlmstrator shall ‘deposit’ all moneys
lrecelved by him from or 'on behalf of' debtors whose
“iestates are under administration-: 1!

: ,'-?.(6) S 'dlstrlbutlon account referred to in sub- .
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Az (a) if he is nota: practnsing attorney,’in a separate

of trust. account’ with: ‘any . bank in'the Republic,

J z n" “and no amount with!which any 'such account is-

fosecs credited - shall-be. déemed ‘toiberpart of the
administrator®s assets or, in the event of his
: «deathror - msolvency,.of ihrs deceased or’. m-
solvent estate, 3l i» it g LEEp R

3 4!‘.1 §

sagan o ! 2 Pty i b s

v (b) 1f he is apractxs:ng attorney, in the trust account
0 h Jr.ithat ‘he, keeps-in. terms- of -section 33 of the
i /»Attorneys, . Notaries ; and  Conveyancers Ad-
e Imss:on Act;; 1934 (Act Noﬁ23 of 1934).

(8) If a debtor; shottd” at™’ any tlme, despite a
‘ reglstered Ietter of demand from the .administrator,
' be 14 days in arrear With'the’ payment of any instal-
 ment and if steps in terms of section 741 (3) cannot
“~be taken or havé been’ taken unsdocessfully, or if
_the debtor had dlsappearcd the’ administrator shall
“forthwith notnfy the’ credltors 1n wrttmg thereof and
% request their instructions.’” " ', (77
? : Lo g

A(9). If w1thln the 1penod allowed :in a notice

i *comtemplatcd in-subsection (8) the majority of the

s+creditors ‘instruct:him'tod do 'so,: orfail to respond,

15 the ‘administrator;.shalllinstitute-legal: proceedings

:; against' the. debtor. for: his'committal:for contempt

5:of court or' take such’ stéps-as may-be necessary to

trace.: the1debtor:i whoi has - dlsappeared as the
crrcumstanccs may requlre s .r 2504

3 Il 1R

9 Il

(IO) 1f; wrthm thie penod allowed in a notice -
-conternplated in subsectlon (8) the majority of the
ii,..creditors instruct him.to do.so, the administrator
shall apply to the, court for .the. resc:ss:on of the
ro admlmstratlon order. iy

ey

‘i'l, pere sl

(11) If-an adrmmstrator falls to lodge a distri-
butlonr account: with the clérk of the court within
2 one‘month from- the time~ hxs‘obhgatron to do so

comimencéd;-any interested’ party ‘may ‘apply to the
, court for an order directing him to lodge a distri-

- butior ‘account ' with 'the clerk 'of- the courtwithin

the time laid down in the order or relieving hlm ot‘
thls oﬂioe as admmrstrator. IR -

" (12) If an adrmms'trator has. lodged a dlstn-
butlon account with the clerk of the court but has
,l_fatled to pay any amount of, money:due to any
10 - ereditor in terms. of such, @ccount within'one month
j .thereafter,, thezcourt may ‘updn, the application of
.. thé “creditor, ‘order the administrator to pay the
“‘ereditor the amount concerned iwithin such period
-as may be fixed in the order and furthermore to pay
to the debtor’s estate an amount which is double the
~.amount. which: he fatled 50 to" Pay. 1.,

2 “(13y The court may “order “an’ admrmstrator to

'“pay "the’ costs''of an. application”in’ terms of sub-

31 section (1 l) or (12) de bom.r proprits i
I

a4 1f any debt whrch was ‘due at the time of the

grantmg of an administration order:in respect of a

debtors estate” is paid. in "full or;in. part.to:the

... creditor_ by, the” debtor , after” the g:antmg of the

fj," order, otherwise than by way. of payments in terms

f ..0f thé administration . order,’ such payment shall

““be' irivalid ‘and" the’ administrator’ may, recover the

i ‘amount paid from ‘the credntor, unless the creditor

{J; ‘proves “that' the 'payment was' effected without his

- U'knowledge  of -the' administration order, and in
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11y rw addition, the creditor shall forfeit his claim against
i nnls o-the estate of the debtor if the payment was effected
" at.the requeést ‘of theé creditor: whilst he had know-
ledge of the admmxstratlon order

Thriy
s ey

Realization ! 74K. (l) An adnumstrator may, if authonzed
°§ assetts by théreto by the'court, realize any asset of the estate
for, T iinder- administration’ or ' return’ such' asset to the
<M geller in' térms ‘of ‘section’ 14 of - the ‘Hire-Purchase

Act, 1942 (Act No. 36 of 1942), and in granting
. -such authorization the court may 1mpose such con-

'.dmons as it ‘may deem. ﬁt

.(2) An ‘aséet ment:oned in subsectron (1) that is
.o v 4oithe subject of any agreemént regulated by the Hire-
airef oo, 'Purchase. Act, 11942, shall - not be realized except
with the written permission of the seller.

(3) If an administrator returns any asset to.the
"’.;: seller in terms -of section 14 of the Hrre-Purchase

s g

‘_. the amount that he is required to refund to the
. buyer in terms of section 15 of the said Act for pro
ot erata dlstnbutlon among’ the’ credltors, and if the
buyer is required. to ,pay, the ‘seller any amount in
_ terms of the said ‘section '15 the séller shall be
entltled to lodge a claim,for the said amount with
the administrator for payment in terms of the rele-
vant provisions of thlS Act, " W

; 2'(4) Whenever: the court: authonzes the adminis-

¥ : trator ‘to ‘realize any:asset.or:.to return any asset to

0oyt o the seller in terms of section 14 of the Hire-Purchase

© " Act, 1942, and has, in determining the amount that

- the debtor shall pay each week or each month in

'-*1'_-'-3". " terms of the administration‘order, taken account

B “of the’ periodical " payments -to 'be made by the

: debtor in-respect of such an asset, the court may

,' amend’ the payments to be made in: terms of the
S ordet accordmgly : ;

......

Reminera: 74L. (l) An admtmstrator may, before making a
éf&g;‘gs ar d1str1butron— £

" administra- (a) deduct from the money collected his necessary
tor," i ~expenses and .a - remuneration” determined in

! accordance with'a tariff prescribed in the rules;

‘retain a’ portion ‘of the: money collected, in the

_ .., manner and up to an amount prescrlbed in the
"7 rules, to cover the costs that he may have to
incur 1f the debtor is m default ‘or disappears.

o l
(2) The . expenses - and remuneratlon mentioned
- in subsection 1 (a) shall not exceed 12} per cent of
.~ .- the amount of collected moneys received and such
e i _expenses_and -remuneration shall, upon application
R by any interested party, be subject to taxation by the
;clerk of the court and revrew by any judicial ofﬁcer

) >
g et o 3 o, gl e b
S .".;.!. e . d .

oL

Furnishing | 74M. The admmlstrator shall’ upon payment of
:’ig:‘“ff“,!‘a' the fees prescribed in the: rules—,,

admin’{s'tm_ ‘(a) furnish any creditor: applying therefor with
tor... .. :, . . such information about .the progress made in
i T regard to the admlmstratlon as he may desire;

-‘;m, .,. and ',~

ter (b) furmsh any. person applymg ‘therefor with a
-1+ copy of the debtor’s application and statement
“of his affairs mentioned in sections 74 and 74A
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v est (1), ‘orwith a- list.or. account- mentioned in
- ©.,.-section 74G (1) or 74); or with the debtor’s state-
‘i, ment of his affairs mentloncd in section 651 (2).

5T et L %o o el TR SRR I‘|4-,’J|_‘ ;
Fallure by ., 774N. An’! admxmstrator shall . take:; the proper
tagﬂ‘:ls“a' steps to enforce an administration order, and if he
perform his fails to-do+so, any:creditor may, by:leave of the
dutles . court, take those steps, and the court may thereupon
; order,-the - admlmstrator to zpay the costs of the
,credltor de boms propms b '3(! ! }

4' "

fiees

il

Costs of | -740.,Unless the court otherw1se orders or this
%gﬂ;g““‘m :Act otherwise prov1des, no costs in connection with
e ation. @ny. application in.terms of, section.74 (1) shall be
order.(,» -;recoyered from any,person, other than the adminis-
trator concerned,.and .then as,a first claim against

the moneys controlled by him.
AU B Sie w0 AT T
; Remedles{) 5 i 4P. (1) As long asjany; adnumstratlon order is
"fjs‘“m:’ Y of force and effect in respect, of; the; estate of ‘any
administra-  3ebtor, no creditor shall have any remedy against
the debtor or his property for collecting money
.,owing, except in: regard to. anymortgage. bond-.or
1. .any debt. referred: to in section.74B (3).or: by leave
;, -of the .court ‘and ¢ . such condmons as the' cot r_t
2o MNAY IMPOSE. (. nzzitinbs . n' o v el g e T e
::b!(2)- Any court: nuwhreh“proceedmgs have been
instituted ‘against:a-debtor:in respéct of any debt
w:except aiidebt-due:inder: a'mortgageibond or a
< debt .referred’itosin ‘section ri74B: (3).shall, upon
:-receiving notice ‘'of the administration order, suspend
msuch prooeedmgs :but- may.: grant,costs already
isvincurred i by the - ¢reditor,-iand- such! costs may be
added to the Judgment debt. ;i‘:::w :

T Sy P g ampl el =0T 53
Suspcnsmn, 30 740 (1) The court under <whosc supervision any

amendmerit |
oF resc:sswn administration order is being executed,. .may at any

of ad- .. time upon application by thedebtor or any interested
mlmstratlon party re-open the proceedings - -and call upon the
order. _ debtor to appear for such further examination

i .3s the court may.deem necessary,tand the court
...may -thereupon. on.-good , cause;-shown ° suspend,
it - amend -or ; rescind . the- admrmstratron order, and
. when it suspends such an order it may;impose_ such’
R, condltlons as it may deem just and reasonable. .-

-(2) The court may at any time at the [request’ ‘of the _
9 -admuustrator in writing and with the written consent
e of the, debtor, amend _any: admlnlstratnon order.

(3), Upon any. apphcatlon for the rescission of an .
: adm:mstratlon order.the court may--..;!

(@) rescind the order under subsection (1); or
(b) if it’.appears-to the courrt!thdt“the debtor'is
L+i i1 'unable to: pay.-any instalment, - Suspend - the’
"5 order, for such:period and i on:such conditions
; as it may deem fit-or amend thé instalments to
+be paid in térms thereof and makeé the necessary
o wor o dimendmiénts to. any emoluments-attachment
aeivl order. or garnishee order issueéd so.as to ensure
payment in terms of the administration order,
or set aside the said emoluments attachment
e orderior garmshee order; or. :
(c)z authorize the issue of.an emoluments attach-
s o mhent order. or:garnishee-order to ensure the
ini 1. payments in terms of the administration order;
o= ;;, WORL Maw L YRR i Gl g Bup vy
(d) set aside or.amend any emoluments attachment
:.horder or garnishée order issued so'as to ensure
payments in terms of the administration order.
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:1:(4) Any order rescinding an’ admlmstratron order

‘ shall be in-the form prescribed in the rules and a
- copy . thereof shall'be delivered personally or sent by
- post by the administrator to the debtor and to each
+ ‘creditor, 'who shall also be informed of the debtor’s
last known address by the admmrstrator

-5 (5) When an ' 6rder of court for the payment of any
Judgment debt in instalments or’ any emoluments
attachment order or garnishee order has lapsed in
* consequence of  the granting of -an’ administration
-order and such Judgment debt-has not been paid in
full upon ‘the rescission of the administration order,
‘"such court ‘order, emoluments 'attachment order or
‘gdrnishee 'order shall ‘tevive in réspect of such judg-
ment debt, unless the'court otherwise orders.

Administra< = 74R. ‘The' granting ‘of 'an’ order under''section
:l‘g%;’:‘zg" 74 (1) shall be no bar to the sequestratxon of 'tlie
sequestra~ debtor sestate.: .. ... . oo T SRE W

e L T T LT TR e

Incurring of - ‘74S (1) Any person who is" subjcct to an ad-

: dgbts bg b " ministration ‘order and’ who during the currency of

}’ecl;s?g "% suich”order incurs any debt without disclosing that

administra-* he ‘is subject ‘to an’administration’order shall be

tionorder. guilty of an offence and' on conviction liable to

imprisonment for a period not exceeding 90 days

+:fo - or. to periodical - imprisonment for a period not

exceeding 2 160 hours in accordance with the laws

relating to prisons and, in addition, the court may,

*, upon application by any mterested person, set
i f'asxde the admlmstrauon ordcr B0 :

PRI W - The provrs:ons ‘of the. Cnmmal Prooedure‘
i _,_-_;..;'AAct 1955 (Act.No. 56 of 1955), with regard to
. periodical rmpnsonment shall. ‘mutatis mutandis
.., apply to perrodmal nnpnsonment lmposed in terms
..ofsubsectlon m.. W .

g aet
ke

Charige Of . 14T, (l) Any dcbtor subject to'an admrmstratlon
ggg{gssg order who changes his place of résidence, business
‘ject to ad- ¢ . or employment shall forthwith notify the clerk of the
ministration court and the administrator of-his. new place of

order. resrdcnce, business or emp]oyment

(2) When any debtor sub_]cct to an admrmstratlon

order moves to any other district, the court under

" whose supervision the- ‘administration order. is

; ] _being executed may transfer the proceedings to the
court of that dlstrrct gl g P

W T b e

i & B

Lapsmg of 74U. As soon as the costs of the admmlstratron
';‘l‘(‘)m‘gr‘fgf‘ 'and- the' listed 'creditors have been paid in full, an
% ‘administrator shall lodge a  certificate to that effect
it with the clerk of the’ court and send copies thereof
x ‘to the creditors (who shall also be informed therein
of the debtor’s last known address), and thereupon
_ the adrmmstratron order shall lapse
i kel . Bk f:.
Interruptlon 74V. ( 1) In the case of any debt mcntloned in the
:’f PWSC"P', statement referred to in section 74A. (1), prescription
1Ot shall be interrupted on the date on which such state-
. ment, is'lodged and,:in the;case of any debt not
. mentioned in such statement, prescription shall be
; ol mterrupted on the date on Wthh any claim against
e i othe debtor 1silodged Wlth the court or ‘the adminis-
., trator. - S did B e e gy
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" 1(2) If the relevant prescriptive’ period ‘of a debt
referred to in subsection (1), had it not been for the
,provisions of subsection (1), would be completed on
" or_beforé or within ‘one’ year of thé’'day on which
" the "restriction’ referred toin’ subsectron 74P (1)
“'has ctased to exist, the' fprescnptrve p¢riod shall not
be completed untll :a’ year’ after the saxd 'day’ has
“elapsed..

Failure of -'* “74W." Any ‘adminisirator‘who' ' fails to carry
fglf‘}mg’a" out the:"duty assigned to him’ by “subsection 74J
out &mgy (7) shall bé ‘guilty ‘of ‘an ‘offence’ and'on conviction
duty. | ‘liablé to a fine not’ exceedmg R200 or in default of

Bt ea Y nayment to' uhprrsonment For aperiod riot exceeding
"6 ‘months,”.

1+7.:The-following section js. hereby substltuted for section 77 S'-‘bstltlglgonfOf
of the principal Act:." , Act 3‘2‘ of 1°944.

*Saving of , '--,77;: Save-where' uhder. section ‘65E: (1) an order
f;“;f;mfohl_ may be granted against the State; nothing in this Act
titng ~2¢> 5 -contained. shall;ibe;: construed ias ‘authorizing the
attachment sattachment! of ,any; debtr or .emoluments or any

Jii lanr moneys.ior property-specially:declared by any law

szizearoenot to be liable to attachment % .t /)
RV VLR APE T PRI 5 O i 54
8. The followmg sections are, hereby sub§t1tuted for section Substrtult(l)%no?f
106 of the principal Act: "~ Act 32 of 1944,
as amenqledfpy
18)

*“‘Penalty = ""106. Any person ‘Wwilfully disobéying or neglecting Act 40 of 1952
for diso-"+'¥5'Comply with any order ofa ‘court or with a notice and section 21 of

2;‘2:3:: of lawfully endorsed on‘a’summéns for rent prohibiting A<t 19 of 1963,
court. -3 “the removal- of- any furniture or eﬂ'ects, shall be

“guilty of contempt of: courtfand shall, upon con-
v1ctlon1 be liable to 4'fine not exceedlng R200 or, in
idefault of ’payment; to® 1mpnsonment for a period
finot exceeding "6~months“or ‘to such imprisonment
r without the option of:a ‘fine? Providéd that for the
“purposes ofthis: séction thé’word ‘order’ shall not
‘in¢lude an'order referred toin sectlon 65, 65E, 65G,
"651,-65J, 65K 72, T4 or-74J. -t ni miii

Offence by: -:106A: Any . garnishee .iwho,: byiireason of an
garnishee. emoluments.attachment order having: been served
.-.on him in respect, of the emoluments of a judgment
,/debtor not occupying a position of trust.in which he
~handles or,has at his disposal moneys, ‘securities or
other artncles of value, :dismisses:or  otherwise
 terminates the service, of ' such. -judgment debtor,
' shall be guilty of an offence and’ on conviction liable
Tto.a fine not exceedmg R100 or, in default of pay-
“ment,’to’ imprisonment for a period not exceeding
3 months ’

Offence by 106B. Any employer who, havmg beén requested
employer. . by ian - ‘employee “to furnish_a‘ written statement
9 contammg full: ipartmulars “of “such employee’s

? emoluments,’ fails‘or neglects 'to!do-so within a

"' reasonable * time, -or - who "'wilfully or- negligently
furnishes incorrect relevant: partlculars, shall be

.. guilty of an offence’and on conviction liable to a fine

+ not exceeding‘R100’or,. in!defdult of payment, to
imprisonment for a period not exceéding 3 months.”.
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9. The following sccnon is hereby! substrtutcd for section'109 Substitution of >

. : T A 109 of @
of the principal Actz.., i e (7Y il ing Af:t gi‘of 19044,

as substituted by
section 28 of

“Judgment-<{ *: 109, (1) Any person ‘Against whom ‘a court has, Act 40 of 1952
fgggg“’ in"a’ civil case; givéni'dny Judgment or ‘imade any and amended by
court'of h,s “-order, who has not satisfied in' full such'judgment or f:Ctlon 2;} &fﬁ "
address, -~ ‘order and paid: all ‘costs’for which ke is liable in Act 190
Sl uiliéonnection - therewith; ‘shall, 'if -hé 'has® ¢hanged his
place of residence, business or. ,employment,  within
14 days from the date ‘of evéry such change notify
-the' clerk of the couirt which gave ‘such judgment or
-made such’ order and the judgment ‘creditor or the
judgment creditor’s attorney or, if his estate is under
administration, the adminiétrator:- ‘'or his attorney, .
‘ fully and correctly ‘in writing of his new place of
: rcsrdence, busmess or; employmcnt' !

(2) A judgment crcdrtor or an admrmstrator may,
if the judgment debtor concerned fails to comply
..with the provisions of, subsection (1), issue a notice
[from’the court of the district in. whrch the judgment

"debtor resides, catries, on’business or.is emiployed,
. calling upon, the judgment  debtor: to .appear, before
.’such court in chambers.to ‘adduce’ reasons why hc

;. “should not be commrtted for such’ failure. . :

*¥(3)“A notice’ referred. to in Subsection (2) shall bc
prepared by ‘the’ ]udgrnent ‘creditor’or the adminis-
“trator “or ‘his- attorney, " shall 'be“Signed ‘by*the
judgment creditor or the administrator orhis
_attorney and the clerk of the court, and shall be
“served by the messenger of the court in the manner
‘prescribed in the rules for the service of process in
general at least 7 days beforethe date of the hearmé
mentioned therein,

(4) At the hearing of the proceedings in terms
of a notice referred to in subsection (2) the court
may, whether the judgment debtor is present in
court or not, make an order, in its discretion, for
' the committal of the judgment debtor for a period
not exceeding 30 days or sentence him to periodical
imprisonment, in accordance with the laws relating
to prisons, for a period not exceeding 720 hours,
for failure to comply with the provisions of sub-
section (1), and the court may authorize the issue
of a warrant for his arrest and committal to a
prison specified in the warrant.-

(5) The court may at any time on good cause
shown suspend any order or warrant referred to in
subsection (4), on such conditions as it may deem
just and reasonable. .

(6) No order shall be made under subsection @
and no warrant authorized under that subsection
if the judgment debtor proves to the satisfaction
of the court that he is under the age of 18 _years or
that his failure'to comply with the provisions of
subsection (1) was not wilful.

(7) The provisions of the Criminal Procedure
Act, 1955 (Act No. 56 of 1955), relating to periodical
imprisonment shall, mutatis mutandis, apply to
periodical imprisonment imposed in terms of this
section.

(8) In proceedings under this section the court
may make such order with regard to costs as it may
deem just and reasonable.”,

o
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10. Section 111 of the principal Act is hereby amended— Arr;yndr{lleiit tr)f
(@) by the substitution for subsection (3) of the following (et 32 of 1944,

subsection; o

“(3) No misnomer in regard to the name of any
person or place shall vitiate any proceedings of the
court if the person or place is described as commonly
known, and the court may, on application, correct
such misnomer at any time before or after judgment is
given.”; and

(b) by the addition of the following subsection:

"(4) If an unmarried woman is summoned for a
contractual debt and is thereafter married in com- -

munity of property or if a married woman is sum-

moned for such a debt and it subsequently appears

that she was married in community of property, the

court may at any time, on application, before or after

judgment is given, substitute the husband of such

grobman’ for such woman as defendant or judgment
ebtor.”.- - :

11. The provisions of this Act shall not affect any proceedings, Saving in respect
notice, appointment, judgment, order, warrant or anything of matters effected

else incidental thereto, commenced, effected, issued, made,
granted or done prior to the commencement of this Act in
terms of any provision of the principal Act replaced by this
Act, and such proceedings, notice, appointment, judgment,
order, warrant or thing shall be proceeded with, disposed of
and given effect to, as the case may be, as if this Act had not
been passed. - ;

in terms of
principal Act.

12, This Act shall Be called the Magistrates’ Courts Amend- Short title and
ment Act, 1976, and shall come into operation on a date fixed commencement.

by the State President by proclamation in the Gazette.






