REPUBLIC OF SOUTH AFRICA

GOVERNMENT GAZETTE

GAZETE YA MFUMO

REPHABLIKI RA AFRIKA DZONGA

Registered at the Post Office as a Newspaper

Tsarisiwile e Posweni Tani hi Phephahungu

CAPE TOWN, 19 OCTOBER 1998

Voo No. 19370
VHOLOMU KAPA, 19 NHLANGULA 1998

OFFICE OF THE PRESIDENT HOFISI. YA PRESIDENTE
No. 1323. 19 October 1998 | No. 1323. 19 Nhlangula 1998

It is hereby notified that the President has assented to the
following Act which is hereby published for general
information:—

No. 55 of 1998: Employment Equity Act, 1998.

Hi mi tivisa leswaku Presidente u amukerile nawu lowu wu
phablixiweke ku andzisa vutivi bya n’wina:—

No. 55ra .1998:Nawu wa Ndzingano wa Mintirho/Vuthori,
1998.



2 No. 19370 GOVERNMENT GAZETTE, 19 OCTOBER 1998

Act No. 55, 1998 EMPLOYMENT EQUITY ACT, 1998

ACT

To provide for employment equity; and to provide for matters incidental thereto,
PREAMBLE

Recognising—
that as a result of apartheid and other discriminatory laws and practices, there
are disparities in employment, occupation and income within the national
labour market; and
that those disparities create snch pronounced disadvantages for certain
categories of people that they cannot be redressed simply by repealing
discriminatory laws,

Therefore, in order to—
promote the constitutional right of equality and the exercise of true
democracy;
eliminate unfair discrimination in employment;
ensure the implementation of employment equity to redress the effects of
discrimination;
achieve a diverse workforce broadly representative of our people;
promote economic development and efficiency in the workforce; and
give effect to the obligations of the Republic as a member of the International
Labour Organisation,

(English text signed by the President.)
(Assented to 12 October 1998.)

E IT ENACTED by the Parliament of the Republic of South Africa as
follows:—

ARRANGEMENT OF ACT
CHAPTER I
DEFINITIONS, PURPOSE, INTERPRETATION AND APPLICATION 5
Definitions
Purpose of this Act

Interpretation of this Act
Application of this Act

e L B et

CHAPTER H 10
PROHIBITION OF UNFAIR DISCRIMINATION

Disputes concerning this Chapter
Burden of proof

5. Elimination of unfair discrimination

6. Prohibition of unfair discrimination

7. Medical testing

8. Psychometric testing 15
9, Applicants
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NAWU

Ku endlela ku nyika ndzingano emintirhweni/vuthori; ni ku endla makungu ya
timhaka leti yelanaka na swona. !

MANGHENELO

Ku lemuka— i

leswakn hikwalaho ka xivangelo xa xihlawu-hlawu na milawu yin’wana ya
xihlawu-hlawu na mintolovelo, ku na ku hambana eka matholele, ntirho na
miholo eka makete ya mintirho ya rixaka; na

leswaku ku hambana ko tano ku tumbuluxa ntsandziso eka mikhetekanyo
yin’wana ya vanhu hi ndlela leyi, swi nga ka swi nga koteki ku swi lulamisa
hi tlhelo ro susisa xisweswo milawu ya xihlawu-hlawu,

Hikokwalaho, eka ku endlela Jeswaku ku—

tlakusiwa mfanelo ya vumbiwa ya ndzinganelo no tirhisa dimokirasi ya
xiviri;

ku herisiwa xihlawu-hlawu lexi nga ri ki kahle entirhweni;

ku vonisisiwa leswaku ku tirhisiwa endlele ra ndzingano entirhweni hi tlhelo
ro endlela ku lulamisa leswi vangiweke hi xihlawu-hlawu;

eka ku fikelela vuyimeri lebyi anameke bya vatirhi vo hambana-hambana va
vanhu va ka hina;

ku tlakusa nhluvuko wa ikhonomi na vueneti xikarhi ka vatirhi; no

endla leswi pfunaka eka leswi swi nga timfanelo ta Riphabliki tani hi leswi ri
nga xirho eka Nhlangano wa Mintirho ya Tinxaka,

(English text signed by the President.)
(Assented to 12 October 1998.)

lamende ya Riphabliki ra Afrika Dzonga yi veka Nawu hi ndlela
leyi:— '

MALULAMISELO YA NAWU

_ KAVANYISA KA 1
!

5 TINHLAMUSELO, XIKONGOMELO, TIRHISELO NA KU HLAMUSELA

10
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. Tinhlamuselo

. Xikongomelo xa Nawu lowu
. Nhlamuselo ya Nawu lowu

. Matirhisele ya Nawu lowu

KAVANYISA KA II
KU SIVELA XIHLAWU-HLAWU LEXI NGA RI KI KAHLE

. Ku herisa xihlawu-hlawu lexi nga ri ki kahle

. Ku sivela xihlawu-hlawu lexi nga ri ki kahle

. Swikambelo swa Vutshunguri

. Vukamberi bya ntivo-miehleketo na mimpimanyiso yin’wana yo fana
. Vakomberi va mintirho _ :

. Minkanetano/Madzolonga mayelana na Kavanyisa loku

. Mpingu wa xikombiso xa ntiyiso
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50. Powers of Labour Court
Part C
Protection of employee rights

51. Protection of employee rights
52. Procedure for disputes 5

CHAPTER VI
GENERAL PROVISIONS

53. State contracis

54. Codes of good practice

55. Regulations 10
56. Delegations

57. Temporary employment services

58. Designation of organs of state

59. Breach of confidentiality

60. Liability of employers 15
61. Obstruction, undue influence and fraud

62. This Act binds State

63. Application of Act when in conflict with other laws

64. Repeal of laws and transitional arrangements _
65. Short title and commencement 20

SCHEDULE 1

Maximum permissible fines that may be imposed for contravening this Act

SCHEDULE 2
Laws repealed

SCHEDULE 3 - 25
Transitional arrangements

SCHEDULE 4

Turnover threshold applicable to designated employers
CHAPTER 1
DEFINITIONS, PURPOSE, INTERPRETATION AND APPLICATION 30
Definitions

1. In this Act, unless the context otherwise indicates—
“Basic Conditions of Employment Act” means the Basic Conditions of Employ-
ment Act, 1997 (Act No. 75 of 1997);
“black people” is a generic term which means Africans, Coloureds and Indians; 35
“CCMA” means the Commission for Conciliation, Mediation and Arbitration,
established by section 112 of the Labour Relations Act;
“code of good practice” means a document issued by the Minister in terms of
section 54
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50. Matimba ya Khoto ya Mintitho
Xiphemu xa C
Ku sirhelela timfanelo ta mutirhi

51. Ku sirhelela timfanelo ta mutirhi
5  52. Ndlela ya mafambisele ya minkanetano

KAVANYISA KA VI
MAKUNGU MAN"WANA NI MAN’WANA

53. Tikontraka ta mfumo/Mintwanano ya mfumo
54. Milawu ya maendlele lamanene
10 55. Swanawana
56. Vurhumiwa
57. Vutirheli bya Mintirho/Vuthori bya nkarhinyana
58. Ku hlawuriwa ka swirho/marhavi ya mfumo
59. Ku tlula nawu wo hlayisa swihundla
15  60. Nandzu wa vathori
61. Ku sivela, ku kucetela ko homboloka na vukanganyisi
62. Nawu lowu wu boha Mfumo
63. Ku tirhisiwa ka Nawu loko ku ri na ntlimbo kumbe dzolonga ni milawu yin’wana
64. Ku herisiwa ka milawu na mindzulamiso ya nkarhinyana
20 65. Nhlokomhaka hi ku Komisa na siku ro sungula ku tirha

XITANDZHAKU XA 1

Vugima-nkulu/maksimamu wa mindziho leyi pfumele riwaka leyi nga ha hakeri-
waka eka ku tlula Nawu lowu

XITANDZHAKU XA 2
25 Milawu leyi nga herisiwa susiwa
XITANDZHAKU XA 3
Mindzulamiso ya nkarhinyana
XITANDZHAKU XA 4
Laha ku sungulaka vuyelo lebyi tirhaka eka vathori lava hlawuriweke
30 KAVANYISA KA 1
TINHLAMUSELO, XIKONGOMELO, TIRHISELO NA KU HLAMUSELA
Tinhlamuselo
1. Eka Nawu lowu, handle ka loko nhlamuselo yi nga ha swi komba ku va eka
Xiyimo xin’wana— '
35 “Swiboho swa Masungulo swa Nawo wa Vuthori” swi vula Masungulo ya
Swiboho swa Nawu wa Vuthori, 1997 (Nawu wa No. 75 wa 1997);
“vantima” kumbe vanhu va vantima i rito kumbe theme leri nga ra xihlawulekisi

xa rixaka ra vanhu laha ku katsiwaka Vantima, Makhaladi na Ma-Indiya;
“CCMA” swi vula Khomixini yo Twananisa no lamula, Vulamuri kumbe ku

40 khongotela no Lamulela leyi nga tumbuluxiwa hi xiyenge xa 112 xa Nawu wa
Vuxaka bya le Mintithweni (Commission for Conciliation, Mediation and
Arbitration);

“milawu ya maendlele lamanene’ swi vula tsalwa leri humesiweke hi Holobye hi
ku ya hi xiyenge xa 54; '
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“collective agreement” means a written agreement concerning terms and
conditions of employment or any other matter of mutual interest concluded by one
or more registered trade unions, on the one hand and, on the other hand—

(a) one or more employers;

(b) one or more registered employers’ organisations; or

{c) one or more employers and one or more registered employers’ organisations;

“Commission” means the Commission for Employment Equity, established by

section 28;

“Constitution” means the Constitution of the Republic of South Africa, 1996 (Act

No. 108 of 1996);

“designated employer” means—

(a) an employer who employs 50 or more employees;

(b} an employer who employs fewer that 50 employees, but has a total annual
turnover that is equal to or above the applicable annual turnover of a small
business in terms of Schedule 4 to this Act;

(c) a municipality, as referred to in Chapter 7 of the Constitution;

(d) an organ of state as defined in section 239 of the Constitution, but excluding
local spheres of government, the National Defence Force, the National
Intelligence Agency and the South African Secret Service; and

(¢) an employer bound by a collective agreement in terms of section 23 or 31 of
the Labour Relations Act, which appoints it as a designated employer in terms
of this Act, to the extent provided for in the agreement;

“designated groups” means black people, women and people with disabilities;

“Director-General’’ means the Director-General of the Department of Labour;

“dismissal” has the meaning assigned to it in section 186 of the Labour Relations

Act;

“dispute” includes an alleged dispute;

“employee” means any person other than an independent contractor who—

(a) works for another person or for the State and who receives, or is entitled to
receive, any remuneration; and

(b) in any manner assists in carrying on or conducting the business of an
employer,

and “employed” and “employment’ have corresponding meanings;

“employment law”’ means any provision of this Act or any of the following Acts:

(a) The Unemployment Insurance Act, 1966 (Act No. 30 of 1966);

(b) the Guidance and Placement Act, 1981 (Act No. 62 of 1981);

(c) the Manpower Training Act, 1981 (Act No. 56 of 1981);

(d) the Occupational Health and Safety Act, 1993 (Act No. 85 of 1993);

(e) the Compensation for Occupational Injuries and Diseases Act, 1993 (Act No.
130 of 1993);

(f) the Labour Relations Act, 1995 (Act No. 66 of 1995);

(g) the Basic Conditions of Employment Act, 1997 (Act No. 75 of 1997);

(h) any other Act, whose administration has been assigned to the Minister.
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“ntwanano wa nhlengelo/xintlawa’ swi vula ntwanano lowu endliweke hi ku tsala
kunene mayelana na milawu na swiboho swa vuthori kumbe mhaka yihi ni yihi
leyi nga ya ntwanano leyi bohiweke hi nhlangano wun’we kumbe yo tala leyi
rijistariweke hi tlhelo rihi kumbe rihi—

(a) muthori un’we kumbe vo tala;

(b) muthori un'we kumbe vo tala lava nga rijistariwa tani hi minhlangano ya
vathori; kumbe

(c) muthori un’we kumbe vo tala na nhlangano wun’we wa vathori lowu nga
rijistariwa kumbe yo tala;

“Khomixini” swi vula Khomixini ya Ndzingano eka Ntirho/Vuthori leyi nga

tumbuluxiwa hi ku ya hi xiyenge xa 28;

“Vumbiwa” swi vula Vumbiwa ra Riphabliki ra Afrika Dzonga 1996 (Nawu wa

No.108 wa 1996);

“muthori loyi a hlawuriweke” swi vula—

{a) muthori loyi a tholaka 50 wa vatirhi kumbe ku tlula kwalaho;

(b) muthori loyi a tholaka ehansi ka nhlayo ya 50 wa vatirhi, kambe a ri na
ntsengo wa vuyelo lowu hi lembe wu ringanaka ni kumbe ku va ehenhla ka
vuyelo lebyi nga ri ki ehansi ka ntsengo lowu amukelekaka lembe ni lembe
eka bindzu lerintsongo hi ku ya hi Xitandzhaku xa 4 xa Nawu lowu;

(c) masipala tani hi laha ri kongomisiweke ha kona eka Kavanyisa ka 7 eka
Vumbiwa; na

(d) xirho xa mfumo tani hi laha swi hlamuseriweke ha kona eka xiyenge xa 239
eka Vumbiwa, kambe ku nga katsiwi mavandla man’wana ya xikaya eka
mfumo, Vuthu ra Vusirhelelo ra Rixaka, Vandla ra Vuhlori ra Rixaka na
Ntirho wa swa Swihundla wa Afrika Dzonga.

(e) muthori loyi a bohiwaka hi xikatsa xa mimpfumelelano ku ya hi xiyenge xa
23 kumbe xa 31 xa Nawu wa Vuxaka bya le Mintirhweni, lowu wu n'wi
tholaka tani hi muthori loyi a hlawuriweke hi ku landza Nawu lowu, ku fika
eka mpimo lowu wu kunguhatiweke eka mpfumelelano;

“mintlawa ya vahlawuriwa™ swi vula vanhu va vantima, vavasati na vanhu lava

va nga vapfumari ni vutsoniwa;

“Mulawuri-Jenerala” swi vula Mulawuri-Jenerala wa Ndzawulo ya Mintirho,

“ku hlongoriwa” swi katsa mpumbo wo kanetana;

“nkanetano’ wu katsa mpumbo lowu pumbiweke;

“muthoriwa’ swi vula munhu un’wana ni un’wana handle ka loyi a ti endlelaka

kontraka kumbe ntwanano hi ndlela yo ti yimela hi yexe—

(a) a tirhaka ehansi ka wun’wana munhu kumbe eka Mfumo naswona a ri loyi
a kumaka, kumbe a ri loyi a nga faneriwa hi ku amukela, hakelo yihi na yihi;
kumbe

(b) apfuna hi tlhelo rihi na rihi eka ku yisa emahlweni kumbe ku fambisa bindzu
ra muthori, naswona a “thoriwile” naswona “vuthori/ntitho™ wu ri na
tinhlamuselo leti yelanaka;

“nawu wa vuthori/ntirho” wu vula leswaku makungu waha ni waha ya Nawu

lowu kumbe man’wana ni man’wana ya Nawun lowu kumbe eka yin’wana ya

Milawu leyi landzelaka:

(a) Nawu wa Ndzindzakhombo wo Pfumaleka ka Mintirho, 1966 (Nawu wa No.
30 wa 1966);

(b) Nawu wa Vuleteri ni Vutshamiseki, 1981 (Nawu wa No. 62 wa 1981);

{c} Nawu wa Ndzetelo eka Mintirho (Manpower), 1981 (Nawu wa No. 56 wa
1981);

(d) Nawu wa Ntirho wa Rihanyu ni Vuhlayiseki, 1993 (Nawu wa No. 85 wa
1993);

(e) Ndziriso wo Vaviseka Entirhweni ni Mavabyi, 1993 (Nawu wa No. 130 wa
1993);

(f) Nawu wa Vuxaka bya le Mintirhweni, 1995 (Nawu wa No. 66 wa 1995);

(g) Nawu wa Masungulo ya Swiboho swa Ntirho/Vuthori, 1997 (Nawu wa No.
75 wa 1997)

(h} Nawu wihi ni wihi, lowu malawulele ya wona ma nga nyiketiwa eka
Holobye.
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“employment policy or practice” includes, but is not limited to—

(a) recruitment procedures, advertising and selection criteria;

(b) appointments and the appointment process;

(c) job classification and grading;

(d) remuneration, employment benefits and terms and conditions of employment; 5
(e} job assignments;

(f) the working environment and facilities;

(g) training and development;

(h) performance evaluation systems;

(i) promotion; 10
(j) transfer;

(k) demotion;

(1) disciplinary measures other than dismissal; and

(m) dismissal. ;

“family responsibility” means the responsibility of employees in relation to their 15
spouse or partner, their dependent children or other members of their immediate
family who need their care or support;

“HIV” means the Human Immunodeficiency Virus;

“labour inspector” means a person appointed in terms of section 65 of the Basic
Conditions of Employment Act; 20
“Labour Relations Act” means the Labour Relations Act, 1995 (Act No. 66 of
1995);

“medical testing” includes any test, question, inquiry or other means designed to
ascertain, or which has the effect of enabling the employer to ascertain, whether an
employee has any medical condition; 25
“Minister” means the Minister of Labour;

“NEDLAC” means the National Economic, Development and Labour Council
established by section 2 of the National Economic, Development and Labour
Council Act, 1994 (Act No. 35 of 1994);

“organ of state” means an organ of state as defined in section 239 of the 30
Constitution;

“people with disabilities” means people who have a long-term or recurring
physical or mental impairment which substantially limits their prospects of entry
into, or advancement in, employment;

“pregnancy” includes intended pregnancy, termination of pregnancy and any 35
medical circumstances related to pregnancy;

“prescribed” means prescribed by a regulation made under section 55;

“public service” means the public service referred to in section 1(1) of the Public
Service Act, 1994 (promulgated by Proclamation No. 103 of 1994), and includes

any organisational component contemplated in section 7(4) of that Act and 40
specified in the first column of Schedule 2 to that Act, but excluding—

(a) the National Defence Force;

(b) the National Intelligence Agency; and

(c} the South African Secret Service.

“reasonable accommodation” means any modification or adjustment to a job orto 45
the working environment that will enable a person from a designated group to have
access to or participate or advance in employment;

“registered employers’ organisation’ means an employers’ organisation as defined

in section 213 of the Labour Relations Act and registered in terms of section 96 of
that Act; 50
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“nawu wa maendlele eka swa matholele kumbe tirhele”; swi katsa ntsena, loko ku

nga ri na xipimelo xa—

(a) tindlela ta magalachele, swinavetisi na ndlela ya mahlawulele;

(b) matholele na ku landzelela endlele ra matholele;

(c) ku avanyisiwa ka mintirho na mikhetekanyo;

(d) tihakelo/miholo; swipfuno swa le ntithweni kumbe mimpindzulo ni mint-
wanano kun’we ni swiboho entirhweni kumbe eka vuthori;

(e) mintirho leyi nyikiwaka eka mintirho;

(f)  mbango kumbe ndhawu yo tirhela eka yona ni swno]ov131

(g) ndzetelo ni nhluvuko;

(h) tisisiteme ta mpimanyiso wa tirhele (performance evaluation systems);

(i) ku tlakusiwa;

(/) ku hundziseriwa kun’wana;

(k) ku chichiwa;

(I) magoza lama tekiwaka eka vuyingiseri handle ko hlongola; na

(m) ku hlongoriwa.

“vutihlamuleri bya ndyangu” swi vula vutihlamuleri bya vatirhi mayelana na

munghana kumbe phatinara, vana va vona kumbe swirho swin’wana swa le

ndyangwini leswi swi nga ni vuxaka lebyi nga kusuhi swinene ni va ndyangu laha

swirho leswi swi fanelaka ku va swi hlayisiwa hi vona na seketeriwa;

“HIV™ swi vula vhayirasi leyi vangaka vuvabyi bya Eyidzi;

“xipikitere xa le ntirhweni”’ swi vula munhu loyi a nga thoriwa hi ku ya hi xiyenge

xa 65 xa Nawu wa Masungulo ya Swiboho swa Ntirho/Vuthori;

“Nawu wa Vuxaka bya le Mintirhweni” swi vula Nawu wa Vuxaka bya le

Mintirhweni, 1995 (Nawu wa No. 66 wa 1995);

“ku kamberiwa eka vutshunguri” ku katsiwa ku kambela kun’wana ni kun’wana,

xivutiso, xilavisiso kumbe maendlele manwana lama nga Iulamisiwa hi ndlela yo

kota ku kumisisa, kumbe lama kotaka ku endla leswaku muthori a kota ku tiyisisa,

loko kuri hi leswaku hakunene muthoriwa v na xiboho xihi na xihi mayelana na

swa vutshunguri;

“Holobye™ swi vula Holobye wa Mintirho;

(“HIRNM"") swi vula Huvo ya Ikhonomi ya Rixaka, Nhluvuko ni Mintirho

(“NEDLAC™) yi timbuluxiwile hi xiyenge xa 2 xa Nawu wa Huvo ya Ikhonomi

ya Rixaka, Nhluvuko na Mintirho, 1994 (Nawu wa No. 35 wa 1994);

“xirho xa mfumo” swi vula xirho xa mfumo tani hi laha swi hlamuseriweke ha

kona eka xiyenge xa 239 xa Vumbiwa;

“vanhu lava va nga vatsoniwa” swi vula vanhu lava xanisekeke nkarhi wo leha

kumbe nkarhi na nkarhi emirini kumbe vutsoniwa ebyongweni yi ri mhaka leyi yi

va vangelaka kuva va va na swipimelo leswi va sivelaka ku kota ku amukeleka

eka, kumbe ku nghena entirhweni eka ndhawu ya ntitho kumbe vuthori;

“Ntirho wa mfumo” swi vula ntirho wa mfumo lowu kongomisiweke eka xiyenge

xa 1(i) xa Nawu wa Ntirho wa Mfumo, 1994 (lowu tivisiweke ximfumo hi

Xitiviso xa No. 103 xa 1994), naswona ku Katsiwa na nhlangano wun’wana ni

wun’wana; lowu hlamuseriweke eka xiyenge xa 7(4) xa Nawu wolowo no

hlamuseriwa eka rixaxa ro sungula ra Xitandzhaku xa 2 eka Nawu wolowo,

kambe ku nga ka tsiwi—

(a) WVuthu ra Vusirheleri bya Rlxaka

(b) Nhlangano wa Vuhlori bya Rixaka; na

(c¢) Ntirho wo Hlayisa Swihundla wa Afrika Dzonga.

“ku biha emirini kumbe ku tika™ swi katsa ku biha emirini loku kungeriweke, ku

humesa khwiri na matshamelo waha ni waha ya swa vutshunguri lebyi yelanaka

no biha emirini;

“leswi hlamuseriweke” swi vula leswaku swi hlamuseriweke ku ya hi xinawana

lexi endliweke ehansi ka xiyenge xa 55;

“vurhurhelo lebyi amukelekaka™ swi vola hundzuluko wihi ni wihi kumbe

vutshamiseki eka ntirho kumbe eka ndhawu ya ntirho leswi nga ta endla leswaku

munhu wo huma eka ntlawa lowu kombisiweke a kota ku va a ya emahlweni no

ti katsa kumbe a fikelela eka ku va a thoriwa eka ntirho;

“nhlangano wo yimela vatirhi lowu nga rijistariwa” swi vula nhlangano wa

vathori tani hi laha swi hlamuseriweke ha kona eka xiyenge xa 213 xa Nawu wa

Vuxaka bya le Mintirhweni no va wu rijistariwile ku ya hi xiyenge xa 96 xa Nawu

wolowo;
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“registered trade union” means a trade union as defined in section 213 of the

Labour Relations Act and registered in terms of section 96 of that Act;

“remuneration’’ means any payment in money or in kind, or both in money and in

kind, made or owing to any person in return for that person working for any other

person, including the State;

“representative trade union” means a registered trade union, or two or more

registered trade unions acting jointly, that are sufficiently representative of the

employees employed by an employer in a workplace;

“Republic” means the Republic of South Africa as defined in the Constitution;

“serve” or “submit”, in relation to any communication, means either—

(a) to send it in writing delivered by hand or registered post; or

(b) totransmitit using any electronic mechanism as a result of which the recipient
is capable of printing the communication;

“suitably qualified person” means a person contemplated in sections 20(3) and (4);

“this Act” includes any regulations made under section 55, but excludes any

footnote;

“trade union representative” means a member of a registered trade union who is

elected to represent employees in a workplace;

“workplace forum” means a workplace forum established in terms of Chapter V of

the Labour Relations Act.

Purpose of this Act

2. The purpose of this Act is to achieve equity in the workplace by—
(a) promoting equal opportunity and fair treatment in employment through the
elimination of unfair discrimination; and
(b) implementing affirmative action measures to redress the disadvantages in
employment experienced by designated groups, in order to ensure their
equitable representation in all occupational categories and levels in the
workforce.

Interpretation of this Act

3. This Act must be interpreted—

(a) in compliance with the Constitution;

(b} so as to give effect to its purpose;

(c) taking into account any relevant code of good practice issued in terms of this
Act or any other employment law; and

(d) in compliance with the international law obligations of the Republic, in
particular those contained in the International Labour Organisation Conven-
tion (No. 111) concerning Discrimination in Respect of Employment and
Occupation.
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“nhlangano wo yimela vatirhi lowu rijistariweke” swi vula nhlangano wo yimela

vatirhi tani hi laha swi hlamuseriweke ha kona eka xiyenge xa 213 xa mayelana

na Nawu wa Vuxaka bya le Mintirhweni no va wu rijistariwile kumbe ku tsarisiwa

hi ku ya hi xiyenge xa 96 xa Nawu wolowo;,

“muholo/hakelo™ swi vula hakelo ya hi mali kumbe hi tlhelo ra swihanano,

kumbe ku 1i hi matlhelo hinkwawo hi mali ni hi swihanano/hi ku hanana, laha ku

endliwaka hakelo kumbe hi tlhelo ro va munhu wihi ni wihi a ta fanela ku va a

hakeriwa hi tlahelo ro va a tirhile ntirho wa munhu wun’wana, ku katsa no tirha

ehansi ka Hulumende;

“nhlangano wo yimela vatirhi lowu nga na vuyimeri” swi vula nhlangano wo

yimela vatirhi lowu nga rijistariwa, kumbe yi ri minhlangano yimbirhi kumbe yo

tlula kwalaho leyi tirhisanaka swin’'we, no va yi tsarisiwile, leyi yi nga na

vuyimeri byo ringana kahle hi tlhelo ra vathoriwa lava nga thola hi muthori eka

ndhawu ya ntirho;

“Riphabliki” swi vula Riphabliki ra Afrika Dzonga tani hi laha swi hlamuseri-

weke ha kona eka Vumbiwa;

“ku tirha”” kumbe ku “rhumela” hi mayelana na xihlanganiso xihi na xihi, swi

vula leswaku swi nga ha va kumbe swi—

(a) rhumeriwa hi ku tsala kunene no rhumela hi ku yisa kunene hi xiviri kumbe
hi voko kumbe hi papila leri ri nga rijistariwa kunene eposweni; kumbe

(b) ku rhumela hi tlhelo ro tirhisa muchini wihi ni wihi wa xielekitironiki leswi
nga ta endla leswaku muamukeri wa marungula a va loyi a kotaka ku tsala
marungula hi muchini; _

“munhu loyi a nga xhwasa kahle” swi vula munhu loyi a nga hlamuseriwa eka

swiyenge swa 20(3) na (4);

“Nawu lowu” wu katsa swinawana swin’wana na swin’wana leswi nga endliwa

ehansi ka xiyenge xa 55, kambe a swi Katsi marito waha na waha lama nga le

hansi-hansi ka pheji;

“yuyimeri bya nhlangano wo yimela vatirhi” swi vula xirho xa nhlangano wo

yimela vatirhi lowu nga rijistariwa lowu nga hlawuriwa ku yimela vathoriwa/-

vatirhi eka ndhawu ya ntirho;

“huvo ya ndhawu ya le ntirhweni”” kumbe foramu ya le ka ndhawu ya ntirho swi

vula huvo ya le ka ndhawu ya ntirho leyi nga tumbuluxiwa hi ku ya hi Kavanyisa

ka V ka Nawu wa Vuxaka bya le Mintirhweni.

Xikongomelo xa Nawu lowu

2. Xikongomelo xa Nawu lowu i ku fikelela ndzingano eka ndhawu ya ntirho hi
tlhelo ro—

(a) tlakusa xiyimo xo ringanana na makhomele lamanene eka vuthori/ntirho hi
tlhelo ro herisa xihlawu-hlawu lexi nga ri ki kahle; na

(b) ku tirhisa endlele ro lulamisa leswi khale a swi hombolokile (affirmative
action) hi tlhelo ro endlela ku lulamisa leswi a swi nga ri kahle eka matholele
tani hi laha swi veke xiswona xikarhi ka mintlawa leyi a yi hlawuleriwela
etlhelo, leswaku sweswi ku ta vonisisiwa leswaku ku va na ndzingano wa
vuyimeri eka mikhetekanyo hinkwayo ya mintirho na swiyimo eka ntlawa wa
vatirhi.

Nhlamuselo ya Nawa lown

3. Nawu lowu wu fanela ku hlamuseriwa—

(a) hi tlhelo ro va ku landzeleriwa leswi nga ka Vumbiwa;

(b) ku endlela ku nyika matimba ya xikongomelo xa wona;

(¢) ku lemukiwa tirhisele rihi ni rihi lerinene tani hi laha swi tivisiweke ha kona
ku ya hi Nawu lowu kumbe ku ya hi nawu wihi ni wihi wa vuthori/ntirho; na

(d) hi tlhelo ro landzelela nawu wa tinxaka wa Xitshembhiso xa Riphabliki,
ngopfu-ngopfu leti kumekaka eka ntwanano wa Nhlangano wa Mintirho ya
Tinxaka (No. 111) mayelana na Xihlawu-hlawu eka Mayelana na Vuthori na
Ntirho
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Application of this Act

4. (1) Chapter 1I of this Act applies to all employees and employers.

(2) Except where Chapter II provides otherwise, Chapter III of this Act applies only
to designated employers and people from designated groups.

(3) This Act does not apply to members of the National Defence Force, the National
Intelligence Agency, or the South African Secret Service?.

CHAPTER 11
PROHIBITION OF UNFAIR DISCRIMINATION
Elimination of unfair discrimination

5. Every employer must take steps to promote equal opportunity in the workplace by
eliminating unfair discrimination in any employment policy or practice.

Prohibition of unfair discrimination

6. (1) No person may unfairly discriminate, directly or indirectly, against an
employee, in any employment policy or practice, on one or more grounds, including
race, gender, sex, pregnancy, marital status, family responsibility, ethnic or social origin,
colour, sexual orientation, age, disability, religion, HIV status, conscience, belief,
political opinion, culture, language and birth,

(2) It is not unfair discrimination to—

(a) take affirmative action measures consistent with the purpose of this Act; or
(b) distinguish, exclude or prefer any person on the basis of an inherent
requirement of a job.

(3) Harassment of an employee is a form of unfair discrimination and is prohibited on
any one, or a combination of grounds of unfair discrimination listed in subsection (1).

Medical testing

7. (1) Medical testing of an employee is prohibited, unless—
(a) legislation permits or requires the testing; or
(b) it is justifiable in the light of medical facts, employment conditions, social
policy, the fair distribution of employee benefits or the inherent requirements
of a job.
(2) Testing of an employee to determine that employee’s HIV status is prohibited
unless such testing is determined to be justifiable by the Labour Court in terms of section
50(4) of this Act.

L. These persons are not defined as “employees” under the Labour Relations Act. However, they could
bring unfair discrimination matters before the Constitutional Court, or lodge complaints with the
Human Rights Commission.
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Matirhisele ya Nawu lowu

4. (1) Kavanyisa ka II eka Nawu lowu ku khumba vathoriwa/vatirhi hinkwavo na
vanyiki va mintirho. '

(2) Handle ka laha Kavanyisa ka III ku nga ha va ko hlamuseriwile hi ndlela
yin'wana, Kavanyisa ka III ka Nawu lowu ku khumba vathori lava hlawuriweke na
vanhu lava humaka hi le ka mintlawa leyi nga hlawuriwa. ;

(3) Nawu lowu a wu khumbi lava nga swirho swa Vuthu ra Vusirhelelo bya Rixaka,
Nhlangano wa Vuhlori bya Rixaka, kumbe Ntirho wa Swihundla eAfrika Dzonga!l.

KAVANYISA KA 1T
KU SIVELA XTHLAWU-HLAWU LEXI NGA RI KI KAHLE
Ku herisa xihlawu-hlawu lexi nga ri ki kahle

5. Muthori wun’wana ni wun’'wana u fanela ku va a teka magoza yo hluvukisa
mhaka yo va ku va ni minkarhi ya timfanelo to ringanana eka ndhawu ya ntirho hi
tlhelo ro herisa xihlawu-hlawu lexi nga ri ki kahle eka endlele ra nawu wa mafambisele
waha ni waha ya ndhawu ya ntitho kumbe eka ntirho.

Ku sivela xihlawu-hlawu lexi nga ri ki kahle

6. (1) Ku hava munhu loyi a nga ha endlaka xihlawu-hlawu, hi endlele leri
kongomeke kumbe hi ndlela yin’ wana eka muthoriwa, eka endlele rihi ni rihi ra vuthori
kumbe ntirho, hikwalaho ka xikongomelo xin'we kumbe swo tala, ku katsa mhaka ya
rixaka, rembewu, xinuna kumbe xisati, ku biha emirini, ku teka no tekiwa ni ku va u
nga vi eka swa vukati, vutihlamuleri bya ndyangu, ntlawa wa rixaka kumbe ku
tumbuluka eka vanhu va mahanyele yo karhi, muhlovo wa nhonge, ku voyamela eka
tlhelo rin’we ra rimbewu, vukhale, vutsoniwa, vukhongeri, xiyimo xa HIV, ripfalo,
vutshembheri, maehleketelele eka swa tipolitiki, mfuwo, ririmi no velekiwa.

(2) A hi mkaka ya xihlawu-hlawu xo biha eka ku—

(a) kuteka magoza yo lulamisa leswi khale a swi hombolokile leswi yelanaka na
xikongome lo xa Nawu lowu; kumbe

(b) ku hlawula, ku khira kumbe ku tsakela munhu wihi na wihi hikwalaho ka
leswi swi nga swilaveko leswi ti simekeke tani hi swilaveko swa ntirho.

(3) Ku dunga-dunga (Harassment) mutirhi i xiyimo xa xihlawu-hlawu lexi nga ri ki
kahle naswona i mhaka leyi aleriwaka ku va yi endliwa eka mani na mani, kumbe eka
ku katsa mhaka ya xihlawu-hlawu lexi nga ri ki kahle tani hi laha swi xaxametiweke
ha kona eka xiyengenyana xa (1).

Swikambelo swa Vutshunguri

7. (1) Ku kamberiwa hi ndlela ya vutshunguri eka muthoriwa swa aleriwa/a swi
pfumeleriwi handle ka loko—
(a) nawu wa mfumo wo pfumelela kumbe wu koxa leswaku ku kamberiwa;
kumbe
(b) swiri leswi nyikiweke mfanelo yo endla tano hikwalaho ka xikongomelo xa
ntiyiso lowu lavekaka eka swa vutshunguri, swiboho swa vuthori/ntirho,
nawu wa mafambisele xikarhi ka vanhu, ku averiwa no phakeriwa hi ndlela
leyinene leswi pfunaka eka vatirhi kumbe swilaveko leswi tikombaka ku va
swi 1i kona eka ntirho.
(2) ku kambela mutirhi ku endlela ku tiva xiyimo xa HIV xa mutirhi a ku
pfumeleriwi handle ka loko ku kambela koloko ku voniwa ku fanerile hi Khoto ya ta
Mintirho hi ku landza Xiyenge xa 50(4) xa Nawu lowu.

1. Vanhu lava a va hlamuseriwi tani hi tlhelo ro va va ri “vathoriwa” ehansi ka Nawu wa Vuxaka bya
le Mintithweni. Hambiswiritano, va nga swi kota ku yisa timhaka ta xihlawu-hlawu lexi nga ri ki
lexinene eka Khoto ya Vumbiwa, kumbe va nghenisa kumbe ku yisa swivilelo eka Khomixini ya
Timfanelo ta Vanhu.
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Psychological testing and other similar assessments

8. Psychological testing and other similar assessments of an employee are prohibited
unless the test or assessment being used—
(a) has been scientifically shown to be valid and reliable;
(b) can be applied fairly to all employees; and
(c) 1is not biased against any employee or group.

Applicants

9. For purposes of sections 6, 7 and 8, “employee” includes an applicant for
employment.

Disputes concerning this Chapter

10. (1) In this section, the word “dispute” excludes a dispute about an unfair
dismissal, which must be referred to the appropriate body for conciliation and arbitration
or adjudication in terms of Chapter VIII of the Labour Relations Act.

(2) Any party to a dispute concerning this Chapter may refer the dispute in writing to
the CCMA within six months after the act or omission that allegedly constitutes unfair
discrimination.

(3) The CCMA may at any time permit a party that shows good cause to refer a
dispute after the relevant time limit set out in subsection (2).

(4) The party that refers a dispute must satisfy the CCMA that—

(a) acopy of the referral has been served on every other party to the dispute; and
(b) the referring party has made a reasonable attempt to resolve the dispute.

(5) The CCMA must attempt to resolve the dispute through conciliation.

(6) If the dispute remains unresolved after conciliation—

(a) any party to the dispute may refer it to the Labour Court for adjudication; or
(b) all the parties to the dispute may consent to arbitration of the dispute.

(7) The relevant provisions of Parts C and D of Chapter VII of the Labour Relations
Act, with the changes required by context, apply in respect of a dispute in terms of this
Chapter.

Burden of proof

11. Whenever unfair discrimination? is alleged in terms of this Act, the employer
against whom the allegation is made must establish that it is fair.

2. Section 6(1) lists the following as prohibited grounds of discrimination:
“race, gender, sex, pregnancy, marital status, family responsibility, ethnic or social origin, colour,
sexual orientation, age, disability, religion, HIV status, conscience, belief, political opinion, culture,
language and birth™.
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Vukamberi bya ntivo-miehleketo na mimpimanyiso yin’wana yo fana

8. Vukamberi bya ntivo-miehleketo na mimpimanyiso yin’wana yo fana ya mutirhi
a byi pfameleriwi handle ka loko vukamberi kumbe ku pimanyisa loku tirhisiwaka—
(a) ku kombisiwile hi ndlela ya xisayense ku va byi ri lebyi tirhisekaka no
tshembeka;
(b) ku nga endliwaka hi ndlela leyinene eka vatirhi hinkwavo; na
{c) aku nga voyameli eka mutirhi kumbe ntlawa wihi na wihi wo karhi.

Vakomberi va mintirho

9, Hikwalaho ka swikongomelo swa swiyenge swa 6,7 na 8 “‘muthoriwa” swi katsa
mukomberi wa ntirho eka vuthori/entirhweni.

Minkanetano/Madzolonga mayelana na Kavanyisa loku

10. (1) Eka xiyenge lexi, rito leri ra “nkanetano” ri veka etlhelo ku kanetana
mayelana no hlongoriwa hi ndlela leyi nga fanelangiki, laha swi fanelaka ku va swi
kongomisiwa eka huvo leyi nga kongomana kahle ni mhaka leyi laha yi tirhanaka na
ku twananisa no lamula kumbe ku ahlula hi ku ya hi Kavanyisa ka VIII ka Nawu wa
Vuxaka bya le Mintirthweni.

(2) Ntlawa wihi na wihi lowu nga eka nkaneto mayelana na kavanyisa loku, ku nga
ha kongomisiwa nkanetano wa kona hi ku tsala kunene eka CCMA/KLHA. Ku nga si
hundza ntsevu wa tinhweti endzhaku ka loko ka ha ku humelela mhaka yo tano kumbe
Joko ka ha ku va ku nga endliwanga leswi nga va xivangelo xa mpumbo wa
xihlawu-hlawu lexi nga fanelangiki.

(3) Khomixini yo Lamula, ku Hlanganisa no Ahlula (CCMA/KLHA) yi nga swi kota
ku va eka nkarhi wihi ni wihi yi pfumelela ntlawa lowu kombaka ku va yi ri mhaka leyi
faneleke kahle ku kongomisa mholovo endzhaku ka loko nkarhi lowu faneleke lowu
nga na xipimelo tani hi laha swi kombisiweke ha kona eka xiyengenyana xa (2).

(4) Ntlawa lowu kongomisaka mholovo/nkanetano wu fanela ku va wu enetisa
Khomixini yo Lamula, ku Hlanganisa no Ahlula (CCMA/KLHA) leswaku—

(a) kopi ya papila ra murhumeri ri yisiwile eka un’wana ni un’wana loyi a
khumbekaka hi nkanetano; ni

(b) leswaku loyi a endlaka ku kongomisa ka papila ra kona a sungurile a ringeta
ku herisa nkanetano/mholovo. -

(5) CCMA/KLHA kumbe Khomixini yo Lamula, ku Hlanganisa no Ahlula yi fanela
ku va yi ringeta ku herisa nkanetano/mholovo hi ndlela yo lamulela.

(6) Loko mholovo/nkanetano wo ka wu nga herisiwi endzhaku ka ku lamula—

(a) ntlawa wihi na wihi lowu khumbekaka eka nkanetano wu nga ha kongomisa
mhaka leyi eka Khoto ya Mintirho leswaku mhaka yi ahluriwa; kumbe

(b) mintlawa hinkwayo eka mholovo/nkanetano yi nga ha nyika mpfumelelo eka
ku va mhaka yi ololoxiwa hi ndlela yo ahlula kunene.

(7) Makungu lama yelanaka ya Xiphemu xa 5 C na D na xa Kavanyisa ka VII xa
nawu wa Vuxaka bya le Mintirhweni, ni mihundzuluxo leyi lavekaka eka nhlamuselo,
ya tirhisiwa mayelana na mhaka ya mikanetano/timholovo hi ku ya hi Kavanyisa loku.

Mpingu wa xikombiso xa ntiyiso

11. Loko nkarhi wihi na wihi ku va na xihlawu-hlawu lexi nga fanelangiki? lexi ku
pumbiwaka xona hi ku ya hi Nawu lowu, muthori loyi ku endliwaka mpumbo eka yena
u fanela ku vonisisa leswaku swi endliwe hi ndlela leyi faneleke kahle.

2. Xiyenge xa 6 (1) xi longoloxa leswi landzelaka tani hi loko swi ri swikongomelo swa xihlawu-hlawu:
“rixaka, rimbewu, Xinuna na xisati, ku biha emirini kumbe ku tika, ku teka no tekiwa, vutihlamuleri
endyangwini ku tumbuluka eka rixaka ni vanhu vo karhi, muhlovo wa nhlonge, mavoyamele eka
rimbewu ro karhi, vukhale, ripfalo, vutshemberi, maehlcketelele ya swa tipolitiki, mfuwo, ririmi na
ku velekiwa™
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CHAPTER II
AFFIRMATIVE ACTION
Application of this Chapter

12. Except where otherwise provided, this Chapter applies only to designated
employers.

Duties of designated employers

13. (1) Every designated employer must, in order to achieve employment equity,
implement affirmative action measures for people from designated groups in terms of
this Act.

(2) A designated employer must—

(a) consult with its employees as required by section 16;

(b) conduct an analysis as required by section 19;

{¢) prepare an employment equity plan as required by section 20; and

(d) report to the Director-General on progress made in implementing its
employment equity plan, as required by section 21.

Voluntary compliance with this Chapter

14. An employer that is not a designated employer may notify the Director-General
that it intends to comply with this Chapter as if it were a designated employer.

Affirmative action measures

15. (1) Affirmative action measures are measures designed to ensure that suitably
qualified people from designated groups have equal employment opportunities and are
equitably represented in all occupational categories and levels in the workforce of a
designated employer. -

(2) Affirmative action measures implemented by a designated employer must
include—

(a) measures to identify and eliminate employment barriers, including unfair
discrimination, which adversely affect people from designated groups;

(b) measures designed to further diversity in the workplace based on equal dignity
and respect of all people;

(c) making reasonable accommodation for people from designated groups in
order to ensure that they enjoy equal opportunities and are equitably
represented in the workforce of a designated employer;

(d} subject to subsection (3), measures to—

(1) ensure the equitable representation of suitably qualified people from
designated groups in all occupational categories and levels in the
workforce; and

(ii) retain and develop people from designated groups and to implement
appropriate training measures, including measures in terms of an Act of
Parliament providing for skills development.
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KAVANYISA KA III

- KU LULAMISA LESWI KHALE A SWI HOMBOLOKILE

i Tlrhlsele ra Kavanyisa loku
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12. Hanclle ka laha swi endhwekefnymweke Kavanylsa loku ku tuhana na valhorl
lava hlawuriweke ntsena. :

Mintirho ya vathori lava hlawuriweke

13. (1) Muthori un’wana ni un’wana loyi a hlawuriweke, u fanela kuva loko a lava
ku fikelela eka ndzingano wa vuthori, a tirhisa endlele leri ro lulamisa leswi khale a swi
homboloklle eka vanhu lava humaka eka mintlawa 1ey1 hlawuriweke hi ku ya hi Nawu
lowu. -

(2) Muthori loyi a hlawuriweke u fanela ku va a—

(a) tsundzuxana na vathoriwa/vatirhi va yena tani hi- laha swi lavekaka ha kona
_eka xiyenge xa 16; :
(b) endla ntlhantlho wa vuxopaxopi tani hi laha swi- lavekaka ha kona eka
xiyenge xa 19;
(¢} lulamisa rhengu ra ndzingano wa vuthori tani hi laha SWi lavekalca ha kona
: eka xiyenge xa 20; no .
(d) vika eka Mulawuri-Jenerala hi mayelana na nhluvuko lowu enclhweke eka
- matirhisele ya pulani ya ndzingano wa vuthori, tani hi laha swi lavekaka ha
kona eka xiyenge xa 21.

Ku tinyiketa eka ku landzelela Kavanyisa loku

14. Muthori loyi a nga hlawuriwangiki a nga ha tivisa Mulawuri-Jenerala leswaku

_ yena u anakanya ku va a landzelela lesw1 nga ka Kannylsa loku wonge hi Toko a ri
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muthori loyi a nga hlawuriwa. .
Magoza yo lulamlsa leswi khalé a swi hombolokile .

15. (1) Magozé yo lﬁlamisa leswi khale a swi hombolokile i magoza lama nga
endliwa ehenhla ko endlela ku vonisisa leswaku vanhu lava va nga fanela kahle eka

swilaveko swa vona lava humaka hi le ka mintlawa leyi hlawuriweke na vona va va na
_nkarhl na timfanelo to ringanana eka vuthori ni leswaku na vona va vekiwa eka xiyimo

X0 ringanana. cka mikhetekanyo hinkwayo ya mintitho na swiyelo hinkwaswo eka .
ntlawa wa vatirhi lava nga hansi ka muthori loyi a hlawuriweke.

(2) Magoza ya endlelo ro lulamisa leswi khale a swi hombololqle lama tirhisiwaka
hi muthori loyi a hlawuriweke ya fanela ku katsa—

(a) magoza yo kombisa no herisa mindzilikana ya vuthon, ku katsa xihlawu-
hlawu lexi nga fanelangiki, lexi khumbaka vanhu vo huma hi le ka mintlawa
leyi nga hlawuriwa hi ndlela leyi nga amukelekiki;

(b) magoza lama nga endliwa hi tlhelo ro vonisisa leswaku ku yiwa emahlweni
ni ku va na ku hambana-hambana eka ndhawu ya ntirho swi endliwa hi ndlela
ya masungulo yo va na ndzingano eka ku xiximana na xichavo eka vanhu
hinkwavo;

(¢) ku endla vurhurhelo lebyi amukelekaka bya vanhu lava humaka eka

' mintlawa leyi nga hlawuriwa hi tlhelo ro endlela ku vonisisa leswaku na vona
va ta kota ku va va tiphina hi ndzingano wa swiyimo leswi nga kona no va
ni vuyimeri lebyi ringanaka eka ntlawa wa vatirhi ehan51 ka muthori loyl a
nga hlawuriwa;

(d) hi ku ya hi xiyengenyana xa (3) magoza yo—

(i) vonisisa leswaku ku va na vuyimeri lebyi nga na ndzingano bya vanhu
lava nga na swilaveko leswinene xikarhi ka vanhu lava humaka hi le ka
mintlawa leyi nga hlawuriwa eka mikhetekanyo hinkwayo ya mintirho
na swiyelo eka ntlawa wa vatirhi; na

(ii) ku hlayisa no hluvukisa vanhu lava humaka eka mintlawa leyi nga

' nhlawuriwa no tirhisa tindlela letinene ta ndzetelo, ku katsa na
maendlele hi ku ya hi Nawu wa Palamende eka ku nylka tmdyondzo to
hluvukisa vutivi bya ntirho. ;
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(3) The measures referred to in subsection (2)(d) include preferential treatment and
numerical goals, but exclude quotas.

(4) Subject to section 42, nothing in this section requires a designated employer to
take any decision concerning an employment policy or practice that would establish an
absolute barrier to the prospective or continued employment or advancement of people
who are not from designated groups.

Consultation with employees

16. (1) A designated employer must take reasonable steps to consult and attempt to
reach agreement on the matters referred to in section 17—

(a) with a representative trade union representing members at the workplace and
its employees or representatives nominated by them; or

(b) if no representative trade union represents members at the workplace, with its
employees or representatives nominated by them.

(2) The employees or their nominated representatives with whom an employer
consults in terms of subsection (1)(«) and (b), taken as a whole, must reflect the interests
of—

(a) employees from across all occupational categories and levels of the
employer’s workforce;

(b) employees from designated groups; and

fc) employees who are not from designated groups.

(3) This section does not affect the obligation of any designated employer in terms of
section 86 of the Labour Relations Act to consult and reach consensus with a workplace
forum on any of the matters referred to in section 17 of this Act.

Matters for consultation

17. A designated employer must consult the parties referred to in section 16
concerning—
(a) the conduct of the analysis referred to in section 19;
(b) the preparation and implementation of the employment equity plan referred to
in section 20; and
(c) areport referred to in section 21.

Disclosure of information

18. (1) When a designated employer engages in consultation in terms of this Chapter,
that employer must disclose to the consulting parties all relevant information that will
allow those parties to consult effectively.

(2) Unless this Act provides otherwise, the provisions of section 163 of the Labour
Relations Act, with the changes required by context, apply to disclosure of information.

Analysis

19. (1) A designated employer must collect information and conduct an analysis, as
prescribed, of its employment policies, practices, procedures and the working

3. Section 16 of the Labour Relations Act contains detailed provisions about disclosure of information,
and disputes concerning disclosure. Regulations concerning the conduct of an analysis may, under
section 55, read with section 19, be made. However, the employment policies and practices defined in
section 1 are an indication of the potential areas of both direct and indirect discrimination that should
be subject to analysis.
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(3) Magoza lama nga kongomisiwa eka xiyengenyana xa (2)(d) ma katsa ku pfuneta
hi tlhelo ra vutihlawuleri ni swikongomelo swa nyumeresi, kambe a swi katsi mhaka
ya swa mimpimo (quotas).

(4) Hi ku ya hi xiyenge xa 42, ku hava nchumu eka xiyenge lexi, lexi lavaka muthori
loyi a nga hlawuriwa ku va a teka xiboho xihi na xihi mayelana na nawu wa
mafambisele ya swa vuthori kumbe endlele ra ntirho leri nga ta vanga ku tumbuluxiwa
ka ndzilikana wa xiviri eka vuthori lebyi fanelaka ku va kona kumbe ku ya emahlweni
ka vanhu lava nga humiki hi le ka mintlawa leyi nga hlawuriwa.

Ku tihlanganisa no tsundzuxana na vathoriwa

16. (1) Muthori loyi a nga hlawuriwa u fanela ku teka magoza lamanene a
tihlanganisa no tsundzuxana no ringeta ku fikelela eka twanano eka timhaka leti
kongomisiweke eka xiyenge xa 17—

(a) laha ku nga na vayimeri va nhlangano wa vatirhi laha wu yimelaka vatirhi va
ndhawu ya ntirtho ni vatithi kumbe vayimeri lava hlawuriweke hi vona;
kumbe

(b) loko ku ri hava nhlangano wo yimela vatirhi eka ndhawu ya ntirho ni
vathoriwa va kona kumbe vayimeri lava nga hlawuriwa hi vona.

(2) Vathoriwa/Vatirhi kumbe vayimeri lava hlawuriweke hi vatirhi laha muthori a
vaka ni ku tihlanganisa no tsundzuxana na vona hi ku ya hi xiyengenyana xa (1)(a) na
(b), lexi tekiwaka xikan'we xisweswo, swi fanela ku kombisa leswi tsakeriwaka no
tsundzuxana—

(a) vathori/vathoriwa lava humaka eka matlhelo hinkwawo ya mikhetekanyo ya
mintirho ni swiyelo swa ntlawa wa vathori;

(b) vatirhi/vathoriwa lava humaka eka mintlawa leyi nga hlawuriwa; na

(¢) vatirhi/vathoriwa lava nga humiki hi le ka mintlawa leyi nga hlawuriwa.

(3) Xiyenge lexi a xi khumbi mfanelo ya muthori wihi na wihi loyi a nga hlawuriwa
hi ku ya hi xiyenge xa 86 xa Nawu wa Vuxaka bya le Mintirhweni eka ku tsundzuxana
no fikelela eka ntwanano na foramu ya le ka ndhawu ya ntirho eka timhaka tihi na tihi
leti kongomisiweke eka xiyenge xa 17 xa Nawu lowu.

Timhaka leti fanelaka ku va ni vutihlanganisi no tsundzuxana

17. Muthori loyi a hlawuriweke u fanele ku tihlanganisa no tsundzuxana na mintlawa
leyi kongomisiweke eka xiyenge xa 16 mayelana na—
{a) xiyimo xa ntlhantlho lowu kongomisiweke eka xiyenge xa 19;
(b) ndzulamiso na matirhisele ya ndzingano wa pulani ya ndzingano wa
vuthori/ntirho lowu kongomisiweke eka xiyenge xa 20; na
(c) xiviko lexi kongomisiweke eka xiyenge xa 21.

Ku paluxa marungula

18. (1) Loko muthori loyi a nga hlawuriwa a ti nyiketa eka ku tsundzuxa no va ni
vutihlanganisi hi ku ya hi Kavanyisa loku, leswaku muthori u fanela ku paluxa eka
mintlawa leyi ku endliwaka vutihlanganisi na yona mayelana na marungula lama
yelanaka kahle eka ku endlela leswaku mintlawa yi kota ku endla vutihlanganisi no
tsundzuxana hi endlele leri ri nga ra nkoka.

(2) Handle ka loko nawu lowu wo vula swin’wana, makungu ya xiyenge xa 163 xa
Nawu wa Vuxaka bya le Mintirhweni, ni mihundzuluxo leyi lavekaka eka vundzeni bya
hlamuselo, swa tirhisiwa eka ku endlela ku paluxa marungula.

Ntthantlho

19. (1) Muthori loyi a nga hlawuriwa u fanela ku hlengeleta marungula a tlhela a
endla ntlhantlho, tani hi laha swi hlamuseriweke ha kona, mayelana na nawu wa

3. Xiyenge xa 16 xa Nawu wa Vuxaka bya le Mintithweni xi na vuxokoxoko bya makungu mayelana
na ku paluxiwa ka marungula, na minkanetano ya mayelana na ku paluxa. Swinawana mayelana na
maendlele ya ntlhantlho swi nga ha hlayiwa swin'we na xiyenge xa 55 na xiyenge xa 19.
Hambiswiritano, milawu ya mafambisele ya vuthori na tirhele leswi nga hlamuseriwa eka xiyenge xa
L i mhaka leyi kombaka tindhawu leti nga na xihlawu-hlawa xa xiviri ni lexi xi nga kongomiki hi
xiviri lexi fanelaka ku va xi ntlhantlhiwa kumbe ku xopaxopiwa.
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environment, in order to identify employment barriers which adversely affect people
from designated groups.

(2) An analysis conducted in terms of subsection (1) must include a profile, as
prescribed, of the designated employer’s workforce within each occupational category
and level in order to determine the degree of underrepresentation of people from
designated groups in various occupational categories and levels in that employer’s
workforce.

Employment equity plan

20. (1) A designated employer must prepare and implement an employment equity
plan which will achieve reasonable progress towards employment equity in that
employer’s workforce.

(2) An employment equity plan prepared in terms of subsection (1) must state—

(a) the objectives to be achieved for each year of the plan;

(b) the affirmative action measures to be implemented as required by section
15(2);

(c) where underrepresentation of people from designated groups has been
identified by the analysis, the numerical goals to achieve the equitable
representation of suitably qualified people from designated groups within
each occupational category and level in the workforce, the timetable within
which this is to be achieved, and the strategies intended to achieve those goals;

(d) the timetable for each year of the plan for the achievement of goals and
objectives other than numerical goals;

(e) the duration of the plan, which may not be shorter than one year or longer than
five years;

(f) the procedures that will be used to monitor and evaluate the implementation of
the plan and whether reasonable progress is being made towards implement-
ing employment equity;

(g) the internal procedures to resolve any dispute about the interpretation or
implementation of the plan;

(h) the persons in the workforce, including senior managers, responsible for
monitoring and implementing the plan; and

(i) any other prescribed matter.

(3) For purposes of this Act, a person may be suitably qualified for a job as a result of
any one of, or any combination of that person’s—

(a) formal qualifications;

(b} prior learning;

(c) relevant experience; or

(d) capacity to acquire, within a reasonable time, the ability to do the job.

4. Guidelines regarding the factors to be taken into account in determining numerical goals will be
included in a Code of Good Practice. However, the factors listed in section 42(a) (Assessment of
compliance) are relevant to setting numerical goals in each organisation.
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