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Case type2 Application 
Result Directives requested by applicants are granted
Flynote3 Civil Procedure – Tribunal’s discretion in terms of Tribunal Rule

28(1) – when invoking Tribunal Rule 28(1) to address a lacuna in
the  Tribunal  Rules,  the  Tribunal  may  adopt  a  purposive
interpretation

Legislation  and
International Instruments4

● Tribunal Rule 28(1)

● Uniform Rule 49(2)

● Section 8(7) of  the Special  Investigating Units and Special

Tribunals Act (SIU Act)
Cases cited as authority5

● Myeni  v  Organisation  Outdoing  Tax  Abuse  NPC [2021]

ZAGPHPHC 56 (15 February 2021)
Facts6 The applicants sought to review and set aside a decision taken to

certain items from the respondent, LNG Scientific (Pty) Ltd (LNG)
(the  Main Application). LNG sought to oppose and requested
the applicants to file a record of the impugned decision in terms of
Uniform Rule 53(1), which the applicants refused. Following LNG’s
application to compel, the Special Tribunal ordered the applicants
to discover the records in terms of the Tribunal Rule 17(4) instead
(the June Judgement). When LNG applied for leave to appeal the
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June Judgement, this was dismissed by the Special Tribunal as LNG
enjoyed  an  automatic  right  to  appeal  (the  September
Judgement).  LNG  then  filed  its  notice  to  appeal  the  June
Judgement, which was filed out of time. The applicants requested
directives  for  the  further  conduct  of  the  Main  Application  and
submitted that, due to LNG’s failure to obtain condonation for its
late filing of its notice of appeal, no proper appeal existed. 

Summary7 Although the applicants  argued that  LNG’s  notice of  appeal  was
filed out of time in terms of Uniform Rule 49(2) (as invoked by the
Special Tribunal in terms of Tribunal Rule 28(1), LNG argued that
the 20-day appeal period provided by the Uniform Rule were not
applicable as it enjoyed an automatic right to an appeal. 

The Special Tribunal was asked to consider the Special Tribunal’s
discretion  in  terms  of  Tribunal  Rule  28(1)  in  the  present
circumstances.

Decision/ Judgment8 The  Special  Tribunal  granted  the  directives  requested  by  the
applicants  and  confirmed  that  it  was  proper  in  the  present
circumstances  to  invoke  Tribunal  Rule  28(1)  to  render  Uniform
Rule 49(2) applicable.  The Special  Tribunal found that no proper
appeal was pending before the full court. 

Basis of the decision9 The Special Tribunal found LNG’s argument untenable as it was not
in the interest of justice to permit a party to have an open-ended
period within which to appeal. To do so would frustrate the SIU
Act’s objective to have matters resolved expeditiously. 

Due to the lacuna in the Tribunal Rules on the appeal procedures
applicable  in  the  present  case,  the  Special  Tribunal  adopted  a
purposive interpretation and found that Uniform Rule 49(2) would
best address this lacuna. LNG ought to then have filed its notice to
appeal within 20 days of the September Judgement or to provide a
full  explanation for its  delay  and show it  had good prospects  of
success  on  appeal.  Neither  of  these  requirements  was  met.  In
addition, the appeal would have no practical effect as the record
sought  by  LNG  had  since  been  provided,  and  LNG  had  not
indicated that the record was inadequate. 
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As the notice to appeal was found to have been filed out of time,
the  Special  Tribunal  found  that  no  proper  appeal  was  pending
before the Full Court. 
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