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A comparative 
approach to evidence 
between our different 

jurisdictions when 
difficulties arose 

would not only light 
the way forward and 
lighten our load but 

also inspire us to adapt 
original sources to 

our respective local 
circumstances.

Preface

In my role as a trial judge in Seychelles, one of the difficulties 

I encountered was resolving challenges to the admissibility 

of evidence as quickly as they arose. This was important 

to ensure that trials proceeded efficiently yet fairly. Pre-trial 

hearings help ensure compliance with rules of discovery 

and reduce the risk of challenges to evidence adduced by 

parties at trial. However, I always wished for a quick ‘go to’ 

manual to speedily resolve issues that could not be foreseen 

and arose during the trial. 

I discussed this issue with other judges both in Seychelles 

and other common-law jurisdictions in Africa whom I met 

in my work with the Judicial Institute for Africa (JIFA) at the 

University of Cape Town. Our countries share the same 

inherited laws of procedure from the United Kingdom – 

yet, most of our jurisdictions were mixed, incorporating 

common law, civil law (French or Roman-Dutch), Islamic 

law and customary law. We had developed our own rules 

of procedure through enactments and through our own 

respective case law especially after independence. A 

comparative approach to evidence between our different 

jurisdictions when difficulties arose would not only light the 

way forward and lighten our load but also inspire us to adapt 

original sources to our respective local circumstances. 

Vanja Karth, JIFA’s director, was enthused by the idea and 

spurred Joelle Barnes and myself to start writing. Professor 

Jocelyn Hackett at Cornell Law School, New York engaged 

her band of students to carry out research on specific 

evidentiary issues we had identified in a questionnaire for 

thirteen countries in southern and eastern Africa. She put 

huge effort into supervising and editing their work. Michelle 

Ebrahim joined Joelle and myself in Seychelles, assisting us 

with the writing of the generic chapters and with the editing, 

especially when our energy flagged.

This manual spans the common-law origins of evidence law, 

its development and its applications in thirteen southern and 

east African countries in Africa: Botswana, Eswatini, Kenya, 

Lesotho, Malawi, Mauritius, Namibia, Seychelles, South 

Africa, Tanzania, Uganda, Zamiba and Zimbabwe. All these 
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countries share a colonial history which involved the introduction of British common-law 

principles of evidence law through cases, and colonial Evidence Acts or Criminal Procedure 

Codes. These laws came along with a fundamental underlying jurisprudential approach to 

evidence law which manifests in how a judicial officer thinks about the evidence before 

their court (for example, in a ‘gut feel’ resistance to hearsay evidence, and a commitment 

to requiring proof beyond a reasonable doubt). Many elements of common-law evidence 

law and its jurisprudence survived through savings provisions when the countries adopted 

new laws and modern constitutional systems. As you will see, there is much overlap in the 

content of the law as well as the development of the common law across the jurisdictions.

The first part of each chapter is a general discussion of the common-law principles related 

to that topic. We track the law as it has evolved and how it currently stands, to show 

the development of the common-law principles even after the countries gained their 

independence. We have also drawn on the law in other common-law countries to illustrate 

the core principles. 

In the final section of each chapter, we provide a brief overview of the same area of law as 

it stands in each country we researched. Each country has developed its autochthonous 

approach to the application of the common-law principles which is itself fodder for a rich 

comparative discussion in future research. In this manual we have simply stated the sources 

of law without further comparative discussion. 

Where a country still uses a jury trial (for example in Mauritius and Seychelles) we have 

discussed the warning to jurors which are an important part of ensuring a fair trial. To the 

extent that they might be irrelevant in a country with assessors or where a judicial officer 

determines the facts and the law, the discussion on the warning is a useful reminder to a 

judicial officer to keep in mind the inherent danger in assessing evidence in that area of law.

This manual is inevitably incomplete. Each of the jurisdictions involved in the manual has 

its own full body of evidence law which could fill its own manual. What we have tried to do 

here is to provide enough information for it to be useful in traversing the jurisprudence of 

each country, and the starting point of key legislation and case law. 

This has been an amazing journey of discovery for all of us. Doing research across such a 

wide number of jurisdictions has its difficulties particularly in African jurisdictions which do 

not always have a good history of publishing legislation and case law. The AfricanLii and Lii 

projects around the globe have helped so much in improving this situation. We know from 

our experience and work with judicial officers across the region, that many judiciaries do 

not have access to paid legal databases and we have sought to cite freely available online 

sources as often as possible to ensure that our readers will be able to easily access our 

sources. The idea is that this manual will be a starting point for cross jurisdictional research. 

We hope our readers – especially the judicial officers for whom this manual was written – 

will find it useful.

DR. MATHILDA TWOMEY

Adjunct Professor, University of Cape Town, Justice of Appeal, Seychelles



34

6th January 2023

Acknowledgements
Our special thanks go to USAID, JIFA’s project funder. Editing a manual of this size is a team 

effort and we are grateful to Ricky Ronsch and Deidre du Preez for their eagle eyes in finding 

and correcting our errors. 

We are so grateful to the team at Cornell University, especially Professor Hackett and the 

following student contributors: 

BOTSWANA

Student Writers: Salma Bencherif (LL.M. ’21)

Student Editors: María Barraza (LL.M. ’21), 
Diarmuid O’Leary (LL.M. ’22), Ratu Kica Pertiwi 
(LL.M. ’21), Siobhan Zeiler (LL.M. ’21)

ESWATINI

Student Writers: Diarmuid O’Leary (LL.M. ’22), 
Ratu Kica Pertiwi (LL.M. ’21), Zhongyu Liu  
(LL.M. ’21)

Student Editors: Diarmuid O’Leary (LL.M. ’22)

KENYA 

Student Writers: Ratu Kica Pertiwi (LL.M. ’21)

Student Editors: Irene Xu (J.D. ’22), Ziwei Lin 
(LL.M. ’21)

LESOTHO

Student Writers: Siobhan Zeiler (LLM ’21)

MALAWI

Student Writers: María Barraza (LL.M. ’21)

MAURITIUS

Student Writers: Irene Xu (J.D. ’22), Salma 
Bencherif (LL.M. ’21), Ziwei Lin (LL.M. ’21)

Student Editors: Claire Kamau (J.D. ’24), 
Diarmuid O’Leary (LL.M. ’21), Laurence 
Greenberg (J.D. ’24), Zoe-Pascale de Saxe Roux 
(J.D. ’24)

NAMIBIA

Student Writers: Anushna Das (LL.M. ’21),  
Irene Xu (J.D. ’22)

Student Editors: María Barraza (LL.M. ’21), 
Kyle Burrus (J.D. ’23), Sofia Ferrara (LL.M. ’21), 
Nicolle Robles (LL.M. ’21)

SOUTH AFRICA

Student Writers: Siobhan Zeiler (LL.M. ’21)

Student Editors: Diarmuid O’Leary (LL.M. ’21), 
Irene Xu (J.D. ’22)

TANZANIA

Student Writers: Salma Bencherif (LL.M. ’21), 
Driston Galvao (J.D. ’23), Siobhan Zeiler (LL.M. ’21)

Student Editors: María Barraza (LL.M. ’21)

UGANDA

Student Writers: Ratu Kica Pertiwi (LL.M. ’21), 
Yanbin Xu (LL.M. ’21)

Student Editors: Salma Bencherif (LL.M. ’21), 
Siobhan Zeiler (LL.M. ’21), Yichao Zhang (J.D. ’22)

ZAMBIA

Student Writers: María Barraza (LL.M. ’21), 
Zhongyu Liu (LL.M. ’21)

Student Editors: Diarmuid O’Leary (LL.M. ’21)

ZIMBABWE 

Student Writers: Anushna Das (LL.M. ’21), Sofia 
Ferrara (LL.M. ’21), Diarmuid O’Leary (LL.M. ’22), 
Nicolle Robles (LL.M. ’21)

A
 P

R
A

C
T

IC
A

L 
A

P
P

R
O

A
C

H
 T

O
 E

V
ID

E
N

C
E

 F
O

R
 J

U
D

IC
IA

L 
O

F
F

IC
E

R
S



01
Preliminaries

A  Definitions and types of evidence  01–02

B  Sources of Evidence Law 01–05

C  Reasoning and analysis –  
deductive, inductive, analogical,  
inferential reasoning 01–06

D  The roles of the judge and jury  01–07

E  Assessing probative value 01–07

F  Gap between legality, fairness  
and justice 01–08

 Country-specific discussions on: 
sources of evidence law in  
each jurisdiction 01–09

Ra
co

ol
_s

tu
di

o 
by

 F
re

ep
ik



01-02

A  Definitions and types of evidence 

The word evidence is from the Latin evidere, meaning to show clearly, to discover, to 

ascertain or to prove. Evidence is a means of proof. It is the material placed before a court 

to prove a fact for the purpose of assisting a judge to reach a decision in the matter before 

the court. A commonly cited definition of evidence is ‘any matter of fact, the effect, tendency 

or design of which is to produce in the mind a persuasion, affirmative or disaffirmative, of 

the existence of some other matter of fact.’1 

The law of evidence forms part of procedural law and concerns the proof of facts in any 

legal proceedings. Judges’ decisions are based on and limited to the evidence placed 

before them. Further, the admission of evidence before the judge is subject to rules. Rules 

of evidence are located in legislation, and in case law.

There are three main types of evidence to prove one’s case: 

1. Oral 

2. Documentary

3. Real

There are rules regarding admissibility for each type of evidence.

1. Oral Evidence
A witness providing oral evidence will give evidence of circumstances and events they 

perceived with their own senses: ‘I heard, I saw, I felt’ (as opposed to recounting someone 

else’s version of events, (second-hand) commonly referred to as ‘hearsay’). It is the oldest 

type of evidence and was available at a time when most witnesses were illiterate and 

documentary evidence difficult to obtain. 

The value of oral evidence is highlighted by the rule against hearsay. Unrehearsed 

evidence on oath by a person who has actually perceived the events in issue and who is 

subsequently subjected to cross-examination in court will withstand scrutiny much more 

than a witness testifying to a hearsay statement not made before the court and whose 

maker does not testify, and cannot be cross-examined nor their demeanour be observed 

or their credibility tested. 

However, it is equally important to note that there is no general rule of evidence to the effect 

that a witness may not testify as to the words spoken by a person who is not produced as a 

witness. The rule against hearsay only specifies that such words are inadmissible to prove 

the truth of the facts, which they assert. If the witness testifies that the person spoke the 

words, the statement is admissible if it is only sought to show that the person could speak 

or that the words were spoken.

1. WM Best, A Treatise on the Principles of the Law of Evidence (1849) (8th edn, JM Lely 1893). 
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The rule against hearsay is generally not defined in any statute. Professor Sir Rupert Cross, 

in his textbook on the law of evidence, defines the rule as follows: ‘[A] statement other 

than one made by a person while giving oral evidence in the proceedings is inadmissible 

as evidence of any fact stated’.2 Phipson states: ‘Former oral or written statements by any 

person, whether or not he is a witness in the proceedings, may not be given in evidence if 

the purpose is to tender them as evidence of the truth of the matters asserted.’3 

The law on hearsay together with exceptions will be discussed fully in Chapter 6.

2.  Documentary evidence
This is evidence contained in a ‘document’ as defined by the legislation in the jurisdiction 

(books, photos, computer records, maps, contracts, letters, record of information etc.). 

There are also rules in each jurisdiction relating to what is a document and when they can 

be produced. Documentary evidence is produced by a witness giving oral testimony.

3.  Real evidence 
This is the ‘thing’ or ‘item’ that proves the existence of a fact. Real evidence can include 

any tangible thing that may be observed by the court that has been seized as exhibits by 

the police that was involved in the commission of a crime (the knife used to kill someone, 

the drugs in possession of the accused, the fish on a vessel accused of illegal fishing, the 

shirt an accused person was wearing, which was identified by a witness). Real evidence is 

led by the testimony of a witness. 

These three types of evidence may further be categorised as either direct or circumstantial. 

Direct evidence is any evidence that proves or disproves a fact in issue. Such evidence is 

generally appreciable by the senses (oral evidence) or contained in a document when it 

points to a fact in issue before the court.

Using the example of maritime piracy, a person who witnesses the act of piracy and 

provides oral evidence to the effect of what they saw is giving direct evidence. A person in 

a helicopter who lands on a vessel with the crew tied up and sees another vessel speeding 

away can provide direct evidence of the vessel speeding away, but only circumstantial 

evidence that the vessel was speeding away from the other vessel because they were 

involved in the piracy,

Circumstantial evidence is indirect evidence that goes towards proving a fact in issue, 

but does not of itself prove or disprove the fact. It requires that a judge and/or jury make 

an indirect judgment, or inference, about what happened. The circumstantial evidence is 

evidence that tends to prove a fact by proving other events or circumstances that afford 

a basis for a reasonable inference of the occurrence of the fact at issue. Normally this 

inference can be made only by combining a number of pieces of evidence.

2. R Cross, On Evidence (4th edn, Butterworths 1974) 6.
3. JH Buzzard, R May and MN Howard, Phipson on Evidence (12th edn, Sweet and Maxwell 1976) para 625.
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Where a person has not witnessed the commission of a crime and cannot make direct 

assertions with regard to the facts in issue, he can nevertheless provide information that 

can allow a court to draw inferences or make a conclusion. As such circumstantial evidence 

provides an indirect proof. For example, it can be helpful in a murder case that a witness 

who has not witnessed the accused killing the deceased can testify that he/she saw the 

accused coming from the deceased’s house holding a bloodied knife. 

4. Relevance and admissibility 
Evidence will not be admitted before a court unless it is relevant to the matter the court has to 

decide. As a rule, any evidence that is relevant to the case is admissible unless there is some 

other rule of evidence that excludes it. The reason why evidence is tendered is to persuade 

the court of the truth of the facts upon which the success of a case depends. Therefore, 

relevance is a threshold requirement that must be met before the court can consider whether 

the evidence tendered has any value with regard to the case. Any proof of facts that has no 

bearing on a case before the court cannot assist or help the court in deciding the matter, 

hence such evidence is regarded as irrelevant and therefore inadmissible. 

The issue of whether a fact is relevant and /or admissible is a question of law to be decided 

solely by the judge. The reason evidence may not be admissible is usually because of fair 

trial considerations: for example, inadmissible character evidence ensures that an altered 

impression of the accused person may not have any bearing on the actual matter before the 

court; excluding hearsay evidence ensures that as far practicable the truth is ascertained 

and unreliable evidence excluded; excluding other evidence may also be for the protection 

of solicitor-client confidentiality or for ensuring legality of procedures so that evidence 

obtained under illegal methods (e.g. search without a warrant is not admitted).

There are four categories of relevance and any evidence, which falls outside these 

categories, must be excluded. 

FACTS IN ISSUE: these are the facts that one or other of the parties must prove or disprove 

in order to succeed in their case. The facts in issue are ascertained by written pleadings or 

criminal complaint. 

For example, in a prosecution for murder, the issue will be whether an accused unlawfully 

and intentionally killed the deceased as can be ascertained from the indictment. Facts to 

be tendered that tend to prove or disprove the charge are the facts in issue. The substantive 

law determines the facts in issue that must be proven in any given case. 

EVIDENCE RELEVANT TO A FACT IN ISSUE: these are facts, which though not directly in issue are 

relevant because they help to prove or disprove the facts in issue. The way to establish 

whether these facts are relevant is to look at them logically and to look to common experience.

EVIDENCE OF THE FACTS RELEVANT TO CREDIBILITY: these are facts, which are intended to 

persuade the court whether to believe or disbelieve a particular witness. For example, any 

evidence that shows that a witness should not be believed because he is related to one of 

the parties, has a faulty memory or was away from the scene of the incident he describes 

is relevant to the issue as to whether the witness can be trusted or relied on by the court. A
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EVIDENCE OF FACTS RELEVANT TO ADMISSIBILITY: these are facts, 

which may be relevant, but due to the rules of evidence, are 

inadmissible. This simply means that the fact that evidence 

is relevant does not mean that it is admissible. For example, 

hearsay evidence, statements forming part of a lawyer/

client relationship, testimony of a wife against a husband in 

certain cases are generally inadmissible. 

Further, a judge may also exclude evidence, which may 

be relevant, but which the probative value is substantially 

outweighed by the danger of unfair prejudice to a party. 

For example, the evidence excluded may be confusing, 

misleading, would cause undue delay or perhaps simply 

because it is repetitive and adds nothing to the case. 

Fair trial considerations dictate admissibility in these 

circumstances. 

5. Admissibility of evidence 
The evidence that passes the relevance test is said to 

be admissible evidence unless it is excluded by rules of 

evidence regardless of whether they are facts in issue, 

evidence of facts relevant to facts in issue, evidence of 

facts relevant to admissibility and/or credibility. 

6. Weight of evidence
Admissible evidence still has to be scrutinized by the 

judge or jury to assess its probity. The weight of evidence 

as distinct from its relevance or admissibility is a matter of 

fact rather than a matter of law. The trier of fact therefore 

determines the weight to attach to any particular piece 

of evidence. So, in a jury trial, the jurors must determine 

the weight to ascribe to particular evidence. This is of 

importance with regard to possible appeals – a judge 

cannot direct a jury as to what weight to attach to a 

particular piece of evidence. 

A good summary of all these elements of evidence law is 

contained in the statement by Lord Simon of Glaisdale in 

Director of Public Prosecutions v Kilbourne4: Evidence is 

relevant if it is logically probative or disprobative of some 

matter which requires proof … relevant (i.e. logically 

probative or disprobative) evidence is evidence which makes 

the matter which requires proof more or less probable.5

4. [1973] AC 729.
5. Ibid, 756.

B  Sources of 
Evidence Law

The law of evidence is derived from 

multiple different sources including: 

1. THE COMMON LAW/CASE 

LAW: Many of these rules 

established by judges in 

case law may have been 

incorporated in statutes 

but some rules, such as the 

hearsay rule or the rule relating 

to admission of the accused’s 

character, still exist. 

2. THE CONSTITUTION: Most 

democratic constitutions 

contain fair trial provisions in 

their chapters relating to Bills 

or Charters of Rights and these 

have a direct bearing on the 

laws of evidence in requiring 

fair procedures to be followed 

at trials. 

3. LEGISLATION: Creates evidence 

law or specific aspects of the 

body of evidence law.

… the fact that evidence 
is relevant does not mean 
that it is admissible.
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C  Reasoning and analysis – deductive, inductive, 
analogical, inferential reasoning

In order to decide which party or claim is legally correct, a judge has to make a decision by 

a method of reasoning and analysis. As pointed out by Lord Neuberger, ‘[d]ecisions without 

reasons are certainly not justice: indeed they are scarcely decisions at all.’6 

In Pakistan v Secretary of State for the Home Department7 McCloskey J stated:

The duty to give reasons is a function of due process and therefore justice, both at 

common law and under Art. 6 of the ECHR. Justice will not be done if it is not apparent 

to the parties why one has lost and the other has won. Fairness requires that the parties, 

especially the losing party, should be left in no doubt why they have won or lost.8 

Similarly, Bosielo JA in S v Mokela9 stated: 

I find it necessary to emphasise the importance of judicial officers giving reasons for their 

decisions. This is important and critical in engendering and maintaining the confidence of 

the public in the judicial system. People need to know the courts do not act arbitrarily, but 

base their decisions on rational grounds. Of even greater significance is that it is only fair 

to every accused person to know the reasons why a court has taken a particular decision, 

particularly where such a decision has adverse consequences for such an accused 

person. The giving of reasons becomes even more critical, if not obligatory, where one 

judicial officer interferes with an order or ruling made by another judicial officer.10

Legal reasoning involves a process of fact-finding and the drawing of inferences so as to 

arrive at a decision. 

1. DEDUCTIVE ANALYSIS: This is a syllogistic process and involves passing from true 

premises to those that seem to logically follow from them. In this analysis if one accepts 

the premise, one must also accept the conclusion, which is logically compelling. In 

these circumstances, the reasoning applied is conclusive, as the conclusion arrived 

at is supported by the premises. Another way of putting it is that the judge accepts 

an argument on a major premise, which outweighs minor ones, in order to reach a 

conclusion. In practice it means that a judge looks to a specific set of facts, then looks at 

the law that applies to these facts and reaches a verdict. For example, if Mary goes into 

a shop and takes two beers without paying and there is a law that says you must pay for 

goods, then Mary is guilty. But the law may not always be clear-cut. Mary may insist that 

she had a credit note with the shop and the judge will be left with competing arguments. 

2. INDUCTIVE ANALYSIS: Inductive reasoning involves drawing conclusions from facts, using 

logic. Conclusions can be drawn by generalisations, statistical or sample inferences, or 

simply casual inferences (men generally have short hair, the person who passed me by 

had short hair, and therefore he must be a man). However, in circumstances where the 

premises may support but do not compel a conclusion – the reasoning is inconclusive 

and could be wrong. 

6. Lord Neuberger, ‘No judgment – No justice’ (First Annual BAILII Lecture, London, 20 November 2012) https://www.bailii.org/bailii/
lecture/01.html accessed 2 December 2022.

7. [2013] UKUT 00641 (IAC).
8. Ibid, paragraph 7 citing Henry LJ in Flannery v Halifax Estate Agencies [2000] 1 All ER 373, 377.
9. 2012 (1) SACR 431 (SCA).
10. Ibid, para 12.A
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3. ANALOGICAL REASONING (CASE-BASED REASONING): While deductive reasoning is superior 

to inductive reasoning it may not always be correct, as pointed out above. It is best 

therefore, to test reasoning by comparisons – which may distinguish or assimilate the 

case under consideration to the rule. So, as established by the doctrine of precedent: 

first, a similarity is established between the case under consideration and a previous 

case; secondly, the rule established by the previous case is expressed; thirdly, the 

rule is applied to the case under consideration. On the other hand, if dissimilarities are 

established between the two cases, the case under consideration is distinguished from 

the previous case. Cardozo likened such reasoning as ‘match[ing] the colors of the case 

at hand against the colors of many sample cases spread out upon [a] desk. The sample 

nearest in shade supplies the applicable rule.’11

D  The roles of the judge and jury 
The general rule in a criminal trial is that questions of law are decided by the judge and 

questions of fact by the jury, if the country has a jury. In many countries which have moved 

away from the jury system, the role of the jury is played by assessors of fact, who are often 

lay persons. If a question of law needs to be considered it is generally done in the absence 

of the jury in a voire dire, often referred to as a trial within a trial. In relation to the judge’s 

direction to the jury, they must direct the jury on the law of evidence in the case. A judge 

may, when summing up, comment on the strength or weakness of certain evidence but 

may not conclusively tell the jury what weight to attach to them. The judge must direct them 

as to the burden of proof in a case and explain terms and must bring evidential rules to their 

attention so that they might reach a verdict on the case under consideration. Where there 

is no jury, the judge is the arbiter of both law and fact. 

E  Assessing probative value

Probative value is defined in the dictionary as ‘the extent to which the evidence could 

rationally affect the assessment of the probability of the existence of a fact in issue.’12 

Probative value is therefore closely associated with the issue of relevant evidence but would 

also concern the exclusion of evidence that is prejudicial to a party.

In general, evidence is said to have probative value if it tends to prove an issue. The 

probative value of the evidence is also linked to its admissibility. Rules of evidence generally 

provide that relevant evidence, which tends to prove or disprove an alleged fact, may be 

excluded if its probative value is substantially outweighed by the danger of unfair prejudice. 

A judge must use his discretion and carry out a test to make this determination, according 

to specified rules of evidence. 

11. Benjamin N Cardozo, The Nature of the Judicial Process (Yale University Press 1949) 20.
12. ‘Probative value’ Oxford Reference. accessed on 18 January 2023 at https://www.oxfordreference.com/view/10.1093/oi/

authority.20110803100347266. 

https://www.oxfordreference.com/view/10.1093/oi/authority.20110803100347266
https://www.oxfordreference.com/view/10.1093/oi/authority.20110803100347266


01-08

A
 P

R
A

C
T

IC
A

L 
A

P
P

R
O

A
C

H
 T

O
 E

V
ID

E
N

C
E

 F
O

R
 J

U
D

IC
IA

L 
O

F
F

IC
E

R
S

F  Gap between legality, fairness 
and justice

The terms legality, fairness and justice are not synonymous. 

The question of what is lawful or not is the primary concern of 

the court. This is an exercise where bright lines must be drawn 

about whether a party (the state or a private litigant) has met the 

standards and burdens required of them to prove their case, 

even when this seems to cause an unjust outcome because one 

party cannot produce enough evidence to make its case. 

Fairness primarily concerns the procedure of a trial. The trial 

must seek to ensure the fairness to the parties, allowing both 

sides to be heard and to present their case to the best of their 

ability. Unfairness in a trial may result in a mistrial or an acquittal 

even where there is sufficient evidence in the case to result in 

a verdict. It is particularly important that criminal trials uphold 

a strict standard of fairness, which is imposed by criminal 

procedural rules and constitutional fair trial rights. 

Justice on the other hand is a more nebulous concept. It might 

be believed that justice is the ultimate objective of the judicial 

process, however, courts often fall short of being able to ‘do 

justice’ in the cases before them due to the way that cases are 

presented, the shortcomings in the evidence or the procedure 

followed, and other constraints that they face. Judges may find 

themselves frustrated that in the strict confines of the law, and 

the application of fair procedure, they are unable to do justice 

in a particular case. 

Think of, for example, a criminal trial of a juvenile, the judge 

may know that imposing a custodial sentence as required by 

the strict application of the law is not going to serve the child’s 

best interests in the long run, however, to impose a lower 

sentence might be against the strict application of the law, and 

be unfair for other similarly aged children already sentenced 

with custodial sentences for the same offence. In another 

situation, a judge may be required to exclude evidence which 

was unconstitutionally obtained through an illegal search, even 

though it would have conclusively proven the quilt of an accused 

person. In these scenarios, you can see the tension between 

these notions of justice, legality and fairness.

While, generally, legality and justice are seen as adherence to 

rules and principles of law, fairness is more concerned with the 

evaluation of an individual’s behaviour or application of the law in 

terms of the individual’s conduct according to moral principles. 

The latter therefore is more subject to variability. 

It is particularly 
important that 

criminal trials uphold 
a strict standard of 

fairness, which is 
imposed by criminal 
procedural rules and 

constitutional fair 
trial rights.
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COUNTRY-SPECIFIC DISCUSSIONS ON:
SOURCES OF EVIDENCE LAW IN EACH JURISDICTION

BOTSWANA
The main sources of evidence law are the Constitution,13 the Criminal Procedure and Evidence 

Act,14 Evidence in Civil Proceedings Act,15 and Rules of the High Court.16 Evidentiary rules 

for specific cases are found in the Proceeds and Instruments of Crime Act,17 Electronic 

Communications and Transactions Act,18 Electronic Records (Evidence) Act,19 Electoral 

Act,20 Forensic Procedures Act21 and Regulations,22 Income Tax Act,23 National Security 

Act,24 Stock Theft Act,25 Customary Law Act,26 and the Customary Courts Act.27 

CUSTOMARY LAW
Every Kgosi (chief) may request that the Minister recognise, establish, abolish, or vary the 
jurisdiction of customary courts within the Kgosi’s area.28 The Minister may establish or 
recognise such customary courts ‘as he thinks fit’, as well as determine their jurisdiction,29 
which can include civil and criminal matters.30 However, customary courts may not have 
jurisdiction over certain cases, including treason, those involving death, bigamy, bribery, 
rape, non-customary law divorce, and witchcraft, inter alia.31 The customary court system 
is organized by lower courts, higher courts, and customary courts of appeal.32 For further 
appeals, matters of customary law are brought to the High Court.33 

Additionally, the Customary Law Act requires non-customary courts to apply customary 
law in certain civil cases and proceedings between people of the same tribe, within the 
limits of their jurisdiction, unless the parties agree to have their matter governed by the 
common law.34

By an order published in the Gazette, the President may declare that any statement 
of customary law is admissible prima facie evidence of a customary law to the extent 
stated in the order.35 In custody cases, the paramount consideration is the best interests 
of the child.36

13. Constitution of Botswana (1966) (as amended through 2016).
14. Criminal Procedure and Evidence Act (Cap 08:02) (No. 14 of 2005).
15. Evidence in Civil Proceedings (Cap 10:02) (No. 26 of 1977).
16. High Court Act (Cap 04:02); Rules of the High Court Statutory Instrument No. 1 of 2011 (hereafter ‘Rules of the High Court’).
17. The Proceeds and Instruments of Crime Act 2014.
18. Electronic Communications and Transactions Act No. 14 of 2014.
19. Electronic Records (Evidence) Act 2014.
20. Electoral Act (Cap 02:09) (No. 38 of 1968) (as amended 2004).
21. Forensic Procedures Act No. 31 of 2014.
22. Forensic Procedures Regulations Statutory Instrument No. 96 of 2015.
23. Income Tax Act (Cap 52:01) (No. 18 of 2006).
24. National Security Act (Cap 23:01) (No. 14 of 2005).
25. Stock Theft Act (Cap 09:01) (No. 7 of 2019).
26. Customary Law Act (Cap 16:01) (No. 51 of 1969).
27. Customary Courts Act (Cap 04:05) (No. 22 of 2013); Customary Courts (Amendment) Act 2013.
28. Customary Courts Act 1969, s 7(1).
29. Ibid, s 7(2).
30. Ibid, ss 11–12.
31. Ibid, s 13.
32. Ibid, ss 2(1), 41.
33. Ibid, s 42(3); also see Charles Manga Fombad, ‘Customary Courts and Traditional Justice in Botswana: Present Challenged  

and Future Perspectives’ (2004) 15 Stellenbosch L Rev 166, 179.
34. Customary Law Act 1969, ss 3–4.
35. Ibid, s 12.
36. Ibid, s 6.



01-10

ESWATINI 
Eswatini, which is governed by a King according to Swazi tradition as outlined in the 

Constitution,37 has a mixed legal system that follows the Roman-Dutch common law 

and Swazi customary law.38 Its primary sources of evidence law are the Constitution, 

Criminal Procedure and Evidence Act (‘CPEA’),39 the High Court Rules (subsidiary 

legislation of the High Court Act).40 However, in specific matters, the CPEA allows 

courts to apply the practice and procedural rules of the Supreme Court of Judicature 

in England.41 

CUSTOMARY LAW
The Constitution incorporates customary law, subject to the Constitution, other 
laws, and general repugnancy to justice.42 The Swazi National Courts Act43 created 
the Swazi lower, appellate, and higher courts, which have jurisdiction to apply 
Swazi custom to minor criminal offences and civil disputes.44 Customary courts 
do not allow parties to be represented by legal counsel.45 If a party has exhausted 
the customary law system, they may appeal to the Judicial Commissioner and 
then the High Court.46 

In customary land matters, neither customary nor common law courts have 
jurisdiction, which is instead vested in King Mswati III and his subordinate chiefs, who 
administer his powers in this regard according to the Native Administration Act.47 

The Supreme Court has affirmed the customary courts’ jurisdiction over 
customary marriages.48 Nevertheless, a recent Supreme Court case has been 
regarded as an 

unprecedented […] intervention into Swazi Customary Law’.49 The Court 
intervened ‘in the interests of justice’50 to protect a widow against violations 
of her constitutional rights to property and dignity after her brother-in-
law, the Chief, seized her property.51 In general, however, the courts 
have maintained that the customary system should regulate and resolve 
customary law disputes because ‘to do otherwise would bring chaos into 
the judicial system.52

37. Constitution of the Kingdom of Swaziland Act 2005.
38. Ibid, art 252. 
39. Criminal Procedure and Evidence Act No. 67 of 1938.
40. High Court Act No. 20 of 1954; High Court Rules 1969 (as amended 1997) 3.
41. E.g. Criminal Procedure and Evidence Act 1938, ss 223–224, 229. 
42. Constitution 2005, art 252(2).
43. Swazi National Courts Act No. 80 of 1950. 
44. International Commission of Jurists, ‘Swaziland: Court Structure’ <https://www.icj.org/cijlcountryprofiles/swaziland/

swaziland-introduction/swaziland-court-structure/> accessed 17 November 2022; Eswatini Investment Promotion 
Authority, ‘Legal and Regulatory Framework’ <https://investeswatini.org.sz/legal-and-regulatory-framework/>  
accessed 17 November 2022; FP van R Whelpton, ‘Swazi Law and Custom in the Kingdom of Swaziland’ (1997) 20(3)  
S Afr J Ethnol 145 (https://journals.co.za/doi/pdf/10.10520/AJA02580144_34). 

45. International Commission of Jurists (n 44); Whelpton (n 44) 146.
46. Shongwe and Another v Jele and Another [2014] SZHC 204 para 8.
47. Native Administration Act 79 of 1950; Simphiwe Stewart, ‘Eswatini Court Upholds a Widow’s Rights to Customary Land 

Use – A Beacon of Hope?’ (Oxford Human Rights Hub, 24 December 2019) <https://ohrh.law.ox.ac.uk/eswatini-court-
upholds-a-widows-rights-to-customary-land-use-a-beacon-of-hope/> accessed 17 November 2022. 

48. Dlamini v Dlamini [2017] SZSC 58 para 40.
49. Stewart (n 47).
50. Dlamini v Prince Chief Gasawa Ngwane [2019] ZWSC 40 para 19.
51. Ibid at paras 4–5, 30, 32–33 (citing Constitution arts 18–19).
52. Shongwe (n 46) para 8. A
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https://investeswatini.org.sz/legal-and-regulatory-framework/
https://journals.co.za/doi/pdf/10.10520/AJA02580144_34
https://ohrh.law.ox.ac.uk/eswatini-court-upholds-a-widows-rights-to-customary-land-use-a-beacon-of-hope/
https://ohrh.law.ox.ac.uk/eswatini-court-upholds-a-widows-rights-to-customary-land-use-a-beacon-of-hope/
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When a party relies 
on unwritten or non-
notorious customary 
law, that party must 
prove it in court.

KENYA
The main sources of evidence rules are the Constitution,53 

Evidence Act,54 Civil Procedure Act,55 Criminal Procedure 

Code,56 and Penal Code.57 Rules for specific cases can be found 

in the Anti-Corruption and Economic Crimes Act,58 Kadhis’ 

Courts Act,59 Proceeds of Crime and Anti-Money Laundering 

Act,60 Sexual Offences Act,61 Tax Procedures Act,62 Tax 

Appeals Tribunal Act,63 and Victim Protection Act.64 Subordinate 

legislation includes the Civil Procedure Rules65 and Evidence 

(Out of Court Confessions) Rules.66 Case law interpreting and 

developing evidence rules are cited here as well.

CUSTOMARY LAW
Courts may use customary law67 and traditional dispute 
resolution mechanisms68 subject to the Bill of Rights, the 
Constitution, and other written laws, if they do not result 
in outcomes repugnant to justice and morality.69 When a 
party relies on unwritten or non-notorious customary law, 
that party must prove it in court.70 

Kadhis’ Courts adjudicate questions of Muslim Law related to 
religious marriages, divorce, and inheritance, 71 while the High 
Court decides appeals.72 Muslim rules of evidence apply, 
provided that (i) all witnesses be heard without discrimination, 
including based on gender or religion, (ii) findings are based 
on the credibility of all evidence, not number of witnesses, 
and (iii) findings may not be reversed or altered on appeal 
based on the court’s use of the High Court rules of evidence, 
unless that use caused a failure of justice.73

53. Constitution of Kenya 2010.
54. Evidence Act Chapter 80 (Rev edn of 2014) [1989]. 
55. Civil Procedure Act Chapter 21 (Rev edn of 2020) [1985]. 
56. Criminal Procedure Code Chapter 75 (Rev edn of 2018) [2012]. 
57. Penal Code Chapter 63 (Rev edn of 2018) [1986]. 
58. Anti-Corruption and Economic Crimes Act No. 3 of 2003. 
59. Kadhis’ Courts Act Chapter 11 (No. 10 of 1997). 
60. Proceeds of Crime and Anti-Money Laundering Act No. 9 of 2009.
61. Sexual Offences Act No. 3 of 2006. 
62. Tax Procedures Act No. 29 of 2015. 
63. Tax Appeals Tribunal Act No. 40 of 2013.
64. Victim Protection Act No. 17 of 2014. 
65. Civil Procedure Rules 2010. 
66. Evidence (Out of Court Confessions) Rules (2009). 
67. Judicature Act 1967 s 3(2) (requiring all courts to ‘be guided’ by customary law in civil 

cases when a party is affected by or subject to it); Magistrates’ Courts Act 1967 s 7(3) 
(allowing magistrates courts to exercise jurisdiction over civil customary law matters in 
certain cases).

68. Constitution 2010, arts 67 (2) (f) (related to land conflicts), 159(2)(c)–(3).
69. Ibid, art 159(2) (c)–(3).
70. E.g. Atemo v Imujaro Court of Appeal, Civil Appeal No 274 of 2001, p 3 [2003] (citing 

Ernest Kinyanjui Kimani v Muiru Gikanga and Another [1965] EA 735). 
71. Constitution 2010, art 170; Kadhis’ Courts Act 1997, s 5. 
72. Judiciary of Kenya, ‘Overview, Kadhis Courts’ <https://www.judiciary.go.ke/courts/> 

accessed 17 November 2022.
73. Kadhis’ Courts Act 1997, s 6.

https://www.judiciary.go.ke/courts/


01-12

LESOTHO
The Constitution of Lesotho is the primary source of law.74 The following statutes are 

sources of evidence law: Criminal Procedure and Evidence Act75 (‘CPE Act’) (which 

codified the English law position); Criminal Procedure and Evidence (Amendment) 

Act;76 High Court Rules;77 High Court (Amendment) Rules;78 Subordinate Court 

Rules;79 and Court of Appeal Rules.80 Evidentiary rules for specific types of cases can 

be found in the Labour Court Rules;81 Land Act;82 Legal Practitioners Act;83 Money 

Laundering and Proceeds of Crime Act;84 Oaths and Declarations Regulations;85 

Sexual Offences Act;86 Sales Tax Act;87 and Value Added Tax Act.88 Other sources 

include the Roman Dutch common law, judicial precedent, authoritative textbooks, 

other subordinate statutes, international law, and customary law.89 

CUSTOMARY LAW
The rules of the Basotho, codified in the Laws of Lerotholi, are the customary laws 
of Lesotho.90 Local (customary) courts apply these rules.91 The local courts were 
created to administer customary law matters, and their jurisdiction extends only to 
customary law matters involving members of the Basotho nation.92 Local courts 
do not permit legal representation.93 In Lilesetla v Matsoso, the court stated that 
the Proclamation empowers local courts to deal with customary law only, not the 
common law or Roman Dutch Law.94 In terms of the Central and Local Courts 
Proclamation, local courts are only authorised to administer Sesotho law with a 
limited range of statutory provisions.95 Moreover, if a plaintiff institutes proceedings 
in a local court, he has elected Sesotho law to govern his case, and he cannot 
protest if he discovers that he would been in a more favourable position had he 
instituted the matter in terms of common law in a subordinate court.96

74. The Constitution of Lesotho 1993. 
75. The Criminal Procedure and Evidence Act No. 9 of 1981. 
76. Criminal Procedure and Evidence (Amendment) Act No. 10 of 1998. 
77. High Court Rules 1981.
78. High Court (Amendment) Rules 2000.
79. Subordinate Court Rules 1996.
80. Court of Appeal Rules No. 182 of 2006. 
81. Labour Court Rules 1994; also, see, Labour Code Order No. 24 of 1992; Labour Code (Amendment) Act No. 3 of 2000; 

Labour Appeal Court Rules 2002. 
82. Land Act No. 8 of 2010. Part XII establishes Land Courts, which have their own 2012 Rules (e.g. Motumi v Shale  

(C of A (CIV) 32 of 2017) [2018] LSCA 12, paras 10–15 (07 December 2018); Mapetla v Mapetla LSHC Land  
Court Division). 

83. Legal Practitioners Act No. 11 of 1983. 
84. Money Laundering and Proceeds of Crime Act No. 4 of 2008. 
85. Oaths and Declarations Regulations No. 80 of 1964.
86. Sexual Offences Act No. 3 of 2003. 
87. Sales Tax Act No. 14 of 1995.
88. Value Added Tax Act No. 9 of 2001.
89. Ntohla Constantinus Sehloho, ‘Police Training College Lecture Notes on Law of Evidence’ (2018) 2  

<https://www.researchgate.net/publication/319243871_LAW_OF_EVIDENCE_SEHLOHO_NC/
link/6076a143299bf1f56d565c8b/download>. 

90. Buhle Angelo Dube, The Law and Legal Research in Lesotho (NYU GlobaLex 2008); United Nations FAO,  
‘Lesotho, Customary norms, religious beliefs and social practices that influence gender-differentiated land rights’  
<http://www.fao.org/gender-landrights-database/country-profiles/countries-list/customary-law/en/?country_iso3=LSO> 
accessed 17 November 2022.

91. Ibid. 
92. Dube (n 90). 
93. Ibid.
94. Lilesetla v Matsoso [2001] LSCA 74, pp 9–10.
95. Ibid, p 8 (citing Central and Local Courts Proclamation No. 62 of 1938, s 9).
96. Ibid, p 10 (citing Sebastian M Poulter, Legal Dualism in Lesotho (Morija Sesuto Book Depot 1979) 18. 
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https://www.researchgate.net/publication/319243871_LAW_OF_EVIDENCE_SEHLOHO_NC/link/6076a143299bf1f56d565c8b/download
http://www.fao.org/gender-landrights-database/country-profiles/countries-list/customary-law/en/?country_iso3=LSO
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MALAWI
The Republic of Malawi is a mixed legal system (common law and customary law). Malawi’s rules of 

evidence derive from the Constitution,97 the Criminal Procedure and Evidence Code (‘CPE Code’),98 

the Penal Code,99 the Courts (High Court) (Civil Procedure) Rules (‘CPR’),100 the Courts Act,101 

common law, and English law.102 It is important to highlight that section 11(1)(c) of the Constitution 

also allows courts of law to apply ‘current norms of public international law and comparable foreign 

case law’103 in interpreting constitutional provisions, such as the presumption of innocence.

CUSTOMARY LAW
The Constitution recognises the existence of traditional and local courts, whose jurisdiction is 
‘limited exclusively to civil cases at customary law and such minor common law and statutory 
civil cases as prescribed by an Act of Parliament’.104 Additional legislation on these courts 
include the Traditional Courts Act105 and the Local Courts Act.106 Procedure rules of traditional 
courts are established in the Courts Act.107

MAURITIUS
The legal system in Mauritius is derived from both the French Civil Code and the English 

common law, as well as certain Islamic legal principles.108 The primary source of law is the 

Constitution,109 which provides safeguards to secure protection of law, including basic 

evidence-related rights, such as the presumption of innocence110 and the prohibition 

of compelling a criminal defendant to give evidence.111 However, constitutional issues, 

among others, may be appealed to the Judicial Committee of the Privy Council, the 

highest court of appeals for some Commonwealth countries.112 Further, the Courts 

Act113 provides that the default legal standard for evidence rules is the English common 

law in all courts of Mauritius, unless domestic law provides otherwise.114

Other main sources 
of evidence law are: 
• Courts (Civil 

Procedure) Act.115 
• Criminal 

Procedure Act.116 
• Criminal Code.117

• Code Civil.118

97. Constitution of Malawi 2010. Among the relevant constitutional provisions are the right to access to justice (art 41) and the right to a 
fair trial (art 42). In particular, arts 42(2)(f)(iii) and (iv) establish the presumption of innocence principle and the right of every accused to 
‘adduce and challenge, and not to be a compellable witness against himself or herself’. 

98. Criminal Procedure and Evidence Code of Malawi 2010. 
99. Penal Code of Malawi 1969. 
100. Courts (High Court) (Civil Procedure) Rules 2017. 
101. Courts Act of Malawi 2010. 
102. Penal Code of Malawi 1969, s 3: ‘This Code shall be interpreted in accordance with the principles of legal interpretation obtaining in 

England, and expressions used in it shall be presumed, so far as is consistent with their context, and except as may be otherwise expressly 
provided, to be used with the meaning attaching to them in English criminal law and shall be construed in accordance therewith.’

103. Constitution of Malawi 2010, art 11(1)(c).
104. Ibid, art 110(3).
105. Traditional Courts (Amendment) Act of Malawi 1970.
106. Local Courts (Amendment) Act of Malawi 1996.
107. Courts Act: Traditional Courts (Appeals to High Court) Rules; See https://www.researchgate.net/publication/314259924_Access_v_

Justice_Customary_Courts_and_Political_Oppression_Lessons_from_Malawi%27s_Local_Courts_Act. 
108. Cedric Tuyau, ‘Overview of the Forced Heirship Rules Under the Code Civil Mauricien’ (23 May 2020) p 1 < https://www.researchgate.

net/publication/342134389_OVERVIEW_OF_THE_FORCED_HEIRSHIP_RULES_UNDER_THE_CODE_CIVIL_MAURICIEN> accessed 
17 November 2022; A H Angelo, ‘Mauritius: The Basis of the Legal System’ (July 1970) 3(2) The Comparative and International Law 
Journal of Southern Africa 238, available at: https://www.jstor.org/stable/23240787.

109. Constitution of the Republic of Mauritius 2016, Art 2. 
110. Ibid, art 10(2) (a).
111. Ibid, art 10(7).
112. Courts Act Cap 168 s 81 (1945); John W Bridge, ‘Judicial review in Mauritius and the continuing influence of English law’ (1997) 46 

International and Comparative Law Quarterly 788–89; Parvèz Dookhy and   Riyad Dookhy, ‘Le Constitutionnalisme Mauricien’ (1998) 52(3) 
Revue juridique et politique: indépendance et coopération 4 available at: http://lafrique.free.fr/a/pdf/prdookhy_const.pdf. 

113. Courts Act Cap 168 (1945). 
114. Ibid, s 162. 
115. Courts (Civil Procedure) Act Cap 192 (1856).  
116. Criminal Procedure Act Cap 169 (1853). 
117. Criminal Code Cap 195 (1838). 
118. Code Civil Mauricien (Rev Edn 1974).

https://malawilii.org/mw/consolidated_legislation/null
https://malawilii.org/mw/consolidated_legislation/801
https://malawilii.org/system/files/consolidatedlegislation/701/penal_code_pdf_14611.pdf
http://hccd.mw/assets/docs/court%20rules.pdf
https://malawilii.org/mw/consolidated_legislation/302
https://malawilii.org/mw/legislation/act/1970/38
https://malawilii.org/mw/legislation/act/1966/56
https://malawilii.org/mw/consolidated_legislation/302
https://www.researchgate.net/publication/314259924_Access_v_Justice_Customary_Courts_and_Political_Oppression_Lessons_from_Malawi%27s_Local_Courts_Act
https://www.researchgate.net/publication/314259924_Access_v_Justice_Customary_Courts_and_Political_Oppression_Lessons_from_Malawi%27s_Local_Courts_Act
https://www.researchgate.net/publication/342134389_OVERVIEW_OF_THE_FORCED_HEIRSHIP_RULES_UNDER_THE_CODE_CIVIL_MAURICIEN
https://www.researchgate.net/publication/342134389_OVERVIEW_OF_THE_FORCED_HEIRSHIP_RULES_UNDER_THE_CODE_CIVIL_MAURICIEN
https://www.jstor.org/stable/23240787
http://lafrique.free.fr/a/pdf/prdookhy_const.pdf
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NAMIBIA 
Namibia has a hybrid legal system that combines customary laws and post-

Independence state laws with elements of Roman-Dutch common law, English common 

law, and South African law.119 The Constitution,120 acts of Parliament, international law, 

case law, common law, and customary law are the six formal sources of Namibian law.121 

Doctrinal writings have persuasive authority.122 The main sources of evidence rules are 

the Civil Proceedings Evidence Act,123 the Criminal Procedure Act,124 and the Electronic 

Transactions Act.125 

CUSTOMARY LAW
Traditional courts follow customary law in effect on the date of independence as long 
as it does not violate the Constitution or any other specific statute.126 Community 
courts have jurisdiction over cases involving customary law in the traditional community 
of the court’s jurisdiction.127 As in common law court proceedings, witnesses must 
testify under oath or affirmation,128 and the court may summon any person to testify.129 
Community court decisions may be appealed to the magistrate court, which will be 
assisted by two assessors.130 In contrast to some customary courts in other countries, 
parties may be represented by ‘any person of [their] choice’.131

SEYCHELLES
Seychelles is a mixed jurisdiction (common law and French civil law). Generally, the law 

of evidence in Seychelles is the English law of evidence. But in civil law there are some 

exceptions. This stems from section 12 of the Evidence Ordinance 1962 which provides: 

Except where it is otherwise provided in this Act or by special laws now in force in 

Seychelles or hereafter enacted, the English law of evidence for the time being shall prevail.

Seychelles gained its independence from Britain in 1976 and there has been much 

debate as to whether the expression ‘time being’ should be interpreted to mean the 

English law of evidence as in force in 1962 , 1976 or from time to time. The matter was 

settled in the case of Kimkoon & Co. Ltd v R132 in which the Court of Appeal stated:

We have no doubt that it is not competent for the Seychelles Legislature to delegate the 

power to legislate, and that so far as section 12 of the Evidence [Act] … may purport 

to Seychelles future amendments of the English law of evidence, it is inoperative. In 

our judgment the effect of the section is to apply to Seychelles the law of evidence as 

it stood on the 15th October 1962, the date of enactment of the [Act].133

119. Dunia P Zongwe, Researching Namibian Law and the Namibian Legal System (NYU GlobaLex 2020) para 4.5.2. 
120. Namibian Constitution 2010, art 12.
121. Zongwe (n 119) para 3.
122. Ibid.
123. Civil Proceedings Evidence Act 1965.
124. Criminal Procedure Act 1977.
125. Electronic Transactions Act 2019.
126. Namibian Constitution 2010, art 66. 
127. Community Courts Act 10 of 2003, ss 12–13; Traditional Authorities Act 25 of 2002, s 3.
128. Community Courts Act 2003, s 19.
129. Ibid, s 20.
130. Ibid, ss 26–27.
131. Ibid, s 16.
132. (1969) SCAR 60.
133. Ibid, p 64. See also the cases of Mémé v Attorney-General (1974) SLR 279 and Vel v Tirant (1978) SLR 7.A
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Although there has been no judicial pronouncement on the matter, Sauzier J is of 

the view that the limitation of the application of the English law of evidence as at 15 

October 1962 only applies to statute and not case law. He does appreciate that ‘the 

introduction of an entirely new concept of evidence as opposed to the reversal of 

an existing concept in the common law’ might also be excluded by the limitation.134

Although there are a number of matters of evidence in civil law, which are governed 

by French provisions, Gardette v R135 made it clear that it is only the English law 

of evidence that obtains in criminal trials. Sauzier J however, notes that even then 

where there are special laws that apply in relation to criminal cases, these supersede 

section 12 of the Evidence Act notwithstanding their provenance.136

The regime relating to civil evidence is entirely different. While English common law 

rules generally apply in civil cases, for example in relation to the burden of proof and 

standard of proof, there are a number of areas where the rules of evidence are of 

French provenance. 

There are also rules of evidence in the Penal Code, Criminal Procedure Code, 

Seychelles Code of Civil Procedure and the Civil Code.

With regard to fair trial procedures, Article 19 of the Constitution provides extensively 

for the right to a fair and public hearing. 

CUSTOMARY LAW
Seychelles does not specifically provide for customary law, however it will 
recognise customary law to the extent that it is not inconsistent with the 
Constitution or the laws of Seychelles. In the case of Majah v Majah,137 a Muslim 
woman petitioned the court for a divorce. The respondent husband contested 
the petition, averring that the court had no jurisdiction to dissolve any Islamic 
marriage and grant a divorce. The Court held relevantly: 

At this juncture, it is pertinent to observe that the Supreme Court of 
Seychelles has unlimited original jurisdiction in all civil matters in terms of 
Article 125(1)(b) of the Constitution. Obviously, no other law or any practice, 
whether customary or religious in this country can take away that jurisdiction 
conferred on this Court by the Constitution. No attempt by anyone to 
whittle it down in the name of religion, culture, tradition or custom can be 
entertained by this Court.138

134. André Sauzier, Introduction to the Law of Evidence in Seychelles (2nd edn, City Print 2011).
135. (1959) SLR 179.
136. See, e.g., specifically s 24(5) of The Road Transport Act 1936 as amended in relation to conviction on the evidence of a 

single witness.
137. (2010) SLR 327.
138. Ibid, 332.
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SOUTH AFRICA
The Constitution139 is the supreme law of the Republic; as such the acquisition and 

presentation of evidence must comply with the constitutional rights of the accused.140 Rules 

of evidence are further defined in the Criminal Procedure Act,141 Civil Proceedings Evidence 

Act,142 the Law of Evidence Amendment Act,143 Electoral Act,144 Electronic Communications 

and Transactions Act,145 Income Tax Act,146 Prevention of Organised Crime Act,147 Uniform 

Rules of Court (High Court),148 Magistrates’ Courts Rules,149 common law, and case law. 

Procedure in customary courts remains unwritten, being continuously developed and 

applied;150 however, the National Assembly is currently debating and investigating the 

constitutionality of the Traditional Courts Bill, aimed at regulating traditional courts applying 

customary law.151 

CUSTOMARY LAW
Traditional leaders resolve community disputes through traditional courts.152 A traditional 
leader and his councillors hear the evidence and resolve disputes according to the 
community’s cultural practices and customs, which do not strictly adhere to any 
prescribed or written set of rules.153 Instead, the traditional leaders use the culture and 
tradition of their community to decide matters.154

Traditional courts have faced constitutional criticism. Generally, legal representation is 
prohibited, which arguably violates the Constitution, which provides that every accused 
person has a right to a fair trial, including the right to a legal practitioner, and to be 
informed of this right promptly.155 In addition, in many traditional courts, women are not 
allowed to preside over or to participate in proceedings except as litigants assisted by 
men, which is arguably a violation of constitutional prohibitions on sex discrimination.156 
The Traditional Courts Bill seeks to remedy these concerns and ensure that customary 
courts operate within the bounds of the Constitution.157

139. The Constitution of the Republic of South Africa 1996.
140. Ibid, arts 2, 36 (the Bill of Rights protects fundamental rights and applies to all law. In respect to the Law of Evidence, of specific 

importance is the right to human dignity (s 10), freedom and security of the person (s 12), privacy (s 14), rights of arrested, 
detained, and accused persons (s 35) and limitation of rights (s 36). In particular, s 35(5) states that evidence obtained in a manner 
that violates any right in the Bill of Rights must be excluded if its admission would render the trial unfair or would be otherwise 
detrimental to the administration of justice. These rights may only be limited under s 36 if it is reasonable and justifiable in an open 
and democratic society based on human dignity, equality, and freedom).

141. Criminal Procedure Act 1977. 
142. Civil Proceedings Evidence Act 1965. 
143. Law of Evidence Amendment Act 1997.
144. Electoral Act 1998.
145. Electronic Communications and Transactions Act 2002.
146. Income Tax Act 1962.
147. Prevention of Organised Crime Act 1998.
148. Uniform Rules of Court (High Court) 2020 (note: the heading of these Rules is ‘Supreme Court Act’, but the definitions in art 1 

specify that, in these Rules, the ‘Act’ means the Superior Courts Act 2013).
149. Rules Regulating the Conduct of the Proceedings of the Magistrates’ Courts of South Africa (hereafter ‘Magistrates’ Courts  

Rules’) 2020. 
150. Justice and Constitutional Development Department: Republic of South Africa, ‘Policy Framework on the Traditional Justice System 

under the Constitution’ (Justice and Constitutional Development Department, 2008) p 7.
151. Traditional Courts Bill [B 1B–2017] and Traditional Courts Bill [B 15–2008].
152. Justice and Constitutional Development Department: Republic of South Africa (n 147) p 6.
153. Ibid.
154. Ibid, p 7.
155. Ibid, p 36; Constitution 1996, art 35(3) (f).
156. Justice and Constitutional Development Department: Republic of South Africa (n 147) p 24; Constitution 1996, arts 9, 174. 
157. Traditional Courts Bill [B 1B–2017], e.g. ss 3 and 5(1) and Traditional Courts Bill [B 15–2008].
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TANZANIA
The main sources of evidence law include the Constitution,158 Evidence Act,159 Criminal 

Procedure Act,160 Civil Procedure Code,161 Magistrates’ Courts Act,162 and Ward Tribunals 

Act.163 Additional rules are derived from customary and Islamic law, case law, subsidiary 

legislation, and orders or circulars.164 Tanzania has two constitutions: the Constitution of 

Tanzania, which applies to the mainland (Tanganyika) and Zanzibar, and the Constitution 

of Zanzibar, which only applies to Zanzibar.165 The Evidence Act does not apply to Ward 

Tribunals or Primary Courts,166 which are the lowest adjudicative bodies in the court system.167 

Ward Tribunals, the purpose of which is ‘to secure peace and harmony … by mediating 

and endeavouring to obtain just and amicable settlement of disputes’,168 are ‘not ... bound 

by any rules of evidence or procedure applicable to any court’169 and, instead, regulate 

their own procedure.170 Primary Courts apply simplified rules of evidence prescribed by the 

Primary Courts (Evidence) Regulations, the Primary Courts (Civil Procedure) Rules,171 and 

the Primary Courts Criminal Procedure Code.172

CUSTOMARY LAW
All courts are competent and authorised to apply customary law where appropriate173 in 
any civil matter.174 Magistrates may sit with assessors to give their opinions on customary 
or Islamic law.175

Statutory law pre-empts customary law if they conflict.176 In relation to members of a 
community that follows Islamic law, rules of customary law may not preclude a court 
from applying Islamic law ‘in matters of marriage, divorce, guardianship, inheritance, 
wakf and similar matters.’177

The court system in Zanzibar is similar to the mainland, except that Zanzibar also has 
Islamic courts, called Kadhi’s courts. Kadhi’s courts deal with all Islamic family matters 
such as divorce, distribution of matrimonial assets, custody of children, and inheritance, 
where all parties are Muslim.178 Notably, the rules of evidence in Kadhis’ courts are those 
determined by Tanzanian law; Kadhis’ courts do not apply the typical rules of evidence 
prescribed by Islamic law. Kadhis’ courts decisions may be appealed to the Chief Kadhi’s 
Court. Chief Kadhi’s Court decisions are appealed to the High Court of Zanzibar.179

158. Constitution of Tanzania Cap 2, 2005 (s 13(6) recognises the right to a fair trial and the presumption of innocence). 
159. Evidence Act Cap 6, 2016. 
160. Criminal Procedure Act Cap 20, 2019. 
161. Civil Procedure Code Cap 33, 2019. 
162. Magistrates’ Courts Act Cap 11,1984. 
163. Ward Tribunals Act ,1985. 
164. Christabel Manning and Seka Kasera, Update: Tanzanian Legal System and Legal Research (NYU GlobaLex 2020) s 2. 
165. Constitution of Zanzibar (Rev edn 2006). 
166. Evidence Act 1967 Cap 6 (GN No. 4 2016) s 2, a. 
167. Manning and Kasera (n 164) s 3.3.1 
168. Ward Tribunals Act 1985, s 8 (1). 
169. Ibid, s 15(1). 
170. Ibid, s 15(2). 
171. Ronald J Allen, Timothy Fry, Jessica Notebaert and Jeff VanDam, ‘Reforming the Law of Evidence of Tanzania (Part One): The 

Social and Legal Challenges’ (2015) BU Int’l LJ 31, 234, (citing Primary Courts (Evidence) Regulations 1964 GN 22 1964; Primary 
Courts (Civil Procedure) Rules GN 310 1964. 

172. Magistrates’ Courts Act Cap 11, 1984, Sch 3: The Primary Courts Criminal Procedure Code. 
173. For specific case/subject matter requirements for the application of customary law, see Judicature and Application of Laws Act, 

Cap 358 (1920) s 11.
174. Judicature and Application of Laws Act Cap 358 (1920) s 11(1). 
175. Magistrates’ Courts Act Cap 11 (1984) s 7(3) (2019). 
176. Judicature and Application of Laws Act Cap 358 (1920) ss 11(1) (i), (11)(3). 
177. Ibid, s 11(1) (ii). 
178. Manning and Kasera (n 164) s 3.3.2.
179. Ibid.

https://www.tanzania.go.tz/egov_uploads/documents/EVIDENCE%20ACT.pdf
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UGANDA 
Uganda is a common law system that recognises customary law within the bounds of 

the Constitution,180 which is the primary source of law. The main sources of evidence 

rules are the Evidence Act,181 Civil Procedure Act,182 Criminal Procedure Code Act,183 Civil 

Procedure Rules,184 Magistrates Courts Act,185 and Penal Code.186 The following contain 

rules for specific cases: Anti-Corruption Act,187 Anti-Money Laundering Act,188 Electronic 

Transactions Act,189 Identification of Offenders Act,190 Income Tax Act,191 Judicature Act,192 

Local Council Courts Act,193 Narcotic Drugs and Psychotropic Substances (Control) Act,194 

Parliamentary195 and Presidential196 Elections Acts, Tax Appeals Tribunals Act,197 and Trial 

on Indictments Act.198

CUSTOMARY LAW
The Constitution allows Parliament to establish subordinate courts, including qadhis’ 
courts for Islamic marriage, divorce, inheritance of property, and guardianship.199 In 2006, 
the Local Council Courts Act was enacted to establish local council courts in every village, 
parish, town, division, and sub-county level.200 Local council courts have jurisdiction to 
hear cases governed by customary law, including (i) disputes concerning land held under 
customary tenure; (ii) certain disputes concerning marriage, marital status, separation, 
divorce, or the parentage of children; (iii) disputes relating to the identity of a customary 
heir; and (iv) customary bailment.201 While parties may not be represented by counsel,202 
proceedings must adhere to ‘principles of natural justice’, including the right to be heard, 
give evidence, and call witnesses before an impartial arbiter.203

According to the Civil Procedure Act, courts have the power to call competent assessors 
to assist with questions related to customary law.204 The High Court may observe, enforce, 
or allow a person to benefit from a custom,205 but not if it is repugnant to natural justice, 
equity, and good conscience, or incompatible with any written law.206 Furthermore, no 
party is entitled to claim the benefit of any custom if it appears from express contract or 
from the nature of the transaction that the party agreed to be regulated exclusively by 
non-customary law.207

180. Constitution of the Republic of Uganda 1995. 
181. Evidence Act Chapter 6 (1909).
182. Civil Procedure Act Chapter 71 (1929). 
183. Criminal Procedure Code Act Chapter 116 (1950). 
184. Civil Procedure Act, Statutory Instrument 71–1: Civil Procedure Rules. 
185. Magistrates Courts Act Chapter 16 (1971). 
186. Penal Code Chapter 120 (1950). 
187. Anti-Corruption Act No. 6 of 2009. 
188. Anti-Money Laundering Act No. 12 of 2013. 
189. Electronic Transactions Act No. 8 of 2011. 
190. Identification of Offenders Act Chapter 119 (1960). 
191. Income Tax Act Chapter 340 (1997). 
192. Judicature Act Chapter 13 (1996). 
193. Local Council Courts Act No. 13 of 2006. 
194. Narcotic Drugs and Psychotropic Substances (Control) Act No. 3 of 2016. 
195. Parliamentary Elections Act No. 17 of 2005. 
196. Presidential Elections Act No. 16 of 2005. 
197. Tax Appeals Tribunals Act Chapter 345 (1998). 
198. Trial on Indictments Act Chapter 23 (1971). 
199. Constitution 1995, Art 129(1) (d).
200. Local Council Courts Act 2006, s 3. 
201. Ibid, s 10, Schedules 2–3.
202. Ibid, s 16(2). 
203. Ibid, s 24. 
204. Civil Procedure Act (1929), s 89(1). 
205. Judicature Act (1996), s 15(1).
206. Ibid.
207. Ibid, s 15(2).
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ZAMBIA
The Republic of Zambia’s main sources of evidentiary law are the Constitution,208 the Criminal 

Procedure Code Act (‘CPC’),209 the Evidence Act,210 the Supreme Court of Zambia Act,211 the 

Constitutional Court Act,212 the High Court Act,213 the Subordinate Courts Act,214 the Local Courts 

Act,215 the English law,216 common law,217 and customary law.218 

English law remains influential in Zambia. Pursuant to the English Law (Extent of Application) 

(Amendment) Act,219 courts continue to apply English law (common law, doctrines of equity, 

statutes, and the Supreme Court Practice Rules).220 The Supreme Court Act allows courts to 

apply practice and procedural rules according to (i) the law and practice observed in the Court of 

Criminal Appeal in England in criminal cases and (ii) the law and practice observed by the Court 

of Appeal in England, in civil cases.221

Furthermore, in relation to civil procedure rules, courts have expressed that the English law ‘is 

now part of Zambian law and is … be resorted to only where the High Court Act or any other 

civil laws are deficient … The entire provisions of … the White Book, 1999 edition including the 

decided cases, are now Zambian law by statute and as such binding on the Zambian courts.’222 

Parties also rely heavily on English case law.223 

CUSTOMARY LAW
Local Courts administer the African customary law unless such law is contrary to natural justice 
or morality or incompatible with any written law.224 According to the Local Court Rules, the 
jurisdiction of local courts to administer customary law is limited to (i) matrimonial and inheritance 
claims based on customary law and (ii) civil claims based on customary law that do not exceed 
a certain amount.225 

In matters pertaining to customary law that arise in the appellate courts, the Constitutional Court 
can appoint a ‘chief or person’ with special knowledge of Zambian customary law to assist the 
court as an assessor.226 The Court is not bound by the opinion of the assessor.227 The High Court 
is entitled to appoint assessors also, if the presiding judge deems it necessary.228

208. Constitution of Zambia 2016. 
209. Criminal Procedure Code Act Chapter 88 2005.
210. Evidence Act 1968.
211. Supreme Court of Zambia (Amendment) Act 2003.
212. Constitutional Court Act 2016. 
213. High Court Act 1960.
214. Subordinate Courts (Amendment) Act 1998.
215. Local Courts (Amendment) Act 2003.
216. See English Law (Extent of Application) (Amendment) Act 2002, which extends the application of English Law (the Supreme Court Practice 

Rules of England) in Zambia. This Act also extends the application of the Civil Court Practice 1999 (The Green Book) of England to 
matrimonial causes. Furthermore, according to the High Court Act 1960 s 11 (1), and the jurisdiction of the High Court, matrimonial, divorce, 
and probate matters shall be exercised in conformity with the English law. In addition, Zambian Courts apply other sources of English law, 
such as Halsbury’s Laws of England. 

217. In particular, Zambian courts rely on English common law. For example, s 3 of the Penal Code Act establishes that it shall be interpreted 
according to England’s principles of legal interpretation.

218. Local courts apply ‘African customary law […] in so far as such law is not repugnant to natural justice or morality or incompatible with the 
provisions of any written law’. See Local Courts (Amendment) Act 2003, s 12(1)(a).

219. English Law (Extent of Application) (Amendment) Act 2002.
220. Ibid, s 2. 
221. Supreme Court of Zambia (Amendment) Act, ss 8 (i)-(ii).
222. OTK Ltd. v Amanita Zambiana Ltd. and Others [2011] ZMHC 23 p 9.
223. See, e.g., Bank of Zambia v Access Financial Services Limited and Another [2016] ZMSC 21 pp 13, 14 and 18. One attorney cited more than five 

English cases to support his motion to reject the existence of legal privilege over client-attorney communications because of fraud and iniquity. 
224. Local Courts (Amendment) Act 2003, s 12 (1) (a).
225. Local Courts Rules, s 4 (a).
226. Constitutional Court Act 2016, Part III, art 19; High Court Act 1960, Part VII, s 34 (provides that the High Court can also appoint an assessor 

to assist with Zambian customary law). 
227. Constitutional Court Act 2016, Part III, art 19(2).
228. High Court Act (1960), art 5, 34.

https://constituteproject.org/constitution/Zambia_2016.pdf?lang=en
http://zambialii.org/node/7862
https://old.zambialii.org/node/7822
https://zambialii.org/node/7804
https://www.judiciaryzambia.com/wp-content/uploads/2020/10/The-Constitutional-Court-Act-1.pdf
https://zambialii.org/node/7806
https://zambialii.org/node/7807
https://zambialii.org/node/7808
https://zambialii.org/node/7793
https://zambialii.org/node/7806
https://www.lawsociety.sk.ca/useful-resources/first-edition-of-halsburys-laws-of-england-digitized/
https://old.zambialii.org/node/7861
https://zambialii.org/node/7808
https://zambialii.org/node/7793
https://zambialii.org/node/7804
https://zambialii.org/zm/judgment/high-court-zambia/2011/23
file:///C:\Users\jjh283\Box\DGRU%20Work\Evidence%20Manual\Zambia\Bank%20of%20Zambia%20v%20Access%20Financial%20Services%20Limited%20and%20Another%20(Appeal%20No.%20104\2013)%20%5b2016%5d%20ZMSC%2021,%20pages%2013,%2014%20and%2018%20(3%20February%202016)
https://zambialii.org/node/7808
https://www.judiciaryzambia.com/wp-content/uploads/2020/10/The-Constitutional-Court-Act-1.pdf
https://zambialii.org/node/7806
https://www.judiciaryzambia.com/wp-content/uploads/2020/10/The-Constitutional-Court-Act-1.pdf
https://zambialii.org/node/7806
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ZIMBABWE
Sources of evidence law include the Constitution, legislation, common law, customary law, 

and other authoritative sources.229 The Constitution is the supreme law of the land230 and 

contains explicit protections for the right to a fair trial231 and the right to be presumed 

innocent,232 inter alia.233 The two primary legislative sources are the Civil Evidence Act234 

and the Criminal Procedure and Evidence Act.235 English law often applies in situations not 

covered by legislation.236 The Customary Law and Local Courts Act provides that rules of 

evidence in local courts are distinct from ‘the general law of Zimbabwe’.237 The Criminal 

Law (Codification and Reform) Act,238 Customs and Excise Act,239 Deed Registries Act,240 

Electoral Act,241 High Court Act,242 High Court Rules,243 Income Tax Act,244 Magistrates 

Court Act,245 Magistrates Court (Civil) Rules,246 Money Laundering and Proceeds of Crime 

Act,247 and Value Added Tax Act248 contain evidentiary rules in various contexts. 

CUSTOMARY LAW
Customary law courts have jurisdiction in customary law cases, subject to the 
Constitution.249 The Customary Law and Local Courts Act provides for Primary Courts 
and Community Courts, where the rules of evidence are ‘regulated by customary law 
and not by the general law of Zimbabwe […] in as simple and informal a manner as is 
reasonably possible [and] best fitted to do substantial justice.’250 Parties to local court 
actions are not entitled to legal representation.251 The person presiding has the same 
jurisdiction and powers as a court, but between two and five assessors must assist 
with trials.252 Assessors’ role is strictly advisory and non-voting.253 Community courts 
adjudicate appeals from the primary courts,254 and then further to the local magistrate.255 
The appellate magistrate may summon the assistance of two or more assessors in an 
advisory capacity.256 Parties may appeal the magistrate’s decision to the High Court, 
which will treat it as a civil appeal and apply the law relating to such appeals.257

229. Lovemore Madhuku, An Introduction to Zimbabwean Law (Weaver Press, 2010); Jimcall Pfumorodze and Emma Chitsove, The Law 
in Zimbabwe (NYU Globalex, 2021) (‘authoritative sources’ refers to treatises and scholarly articles, which have persuasive value in 
Zimbabwean courts). 

230. Constitution of Zimbabwe 2018, art 2 (2018). 
231. Ibid, art 69.
232. Ibid, art 70.
233. The Constitution also grants a right to legal aid (art 31), a right to administrative justice (art 68) and elaborates on what constitutes 

an independent and impartial court (art 165).
234. Civil Evidence Act Chapter 8:01 (2016).
235. Criminal Procedure and Evidence Act Chapter 9:07 (2016).
236. Ibid, ss 317–318; Civil Evidence Act 2016, s 56.
237. Customary Law and Local Courts Act 1992[Chapter 7:05] s 20.
238. Criminal Law (Codification and Reform) Act 2004, Chapter 9:23 s 161.
239. Customs and Excise Act Chapter 23:02 (2016).
240. Deed Registries Act Chapter 20:05 (2016).
241. Electoral Act Chapter 2:13 (2016). 
242. High Court Act Chapter 7:06 (2017). 
243. High Court Rules (Statutory Instrument 202 of 2021).
244. Income Tax Act Chapter 23:06 (1967).
245. Magistrates Court Act Chapter 7:10 (2016). 
246. Magistrates Court (Civil) Rules 1980. 
247. Money Laundering and Proceeds of Crime Act Chapter 9:24 (2013 as amended).
248. Value Added Tax Act Chapter 23:12 (2016).
249. Constitution of Zimbabwe 2013 arts 162(g), 174 (‘An Act of Parliament may provide for the establishment, composition and 

jurisdiction of – […] (b) customary law courts whose jurisdiction consists primarily in the application of customary law […]’); 
Customary Law and Courts Act, 1992 as amended s 16.

250. Ibid, ss 11, 20.
251. Ibid, s 20(2).
252. Ibid, s 12.
253. Ibid, s 12(2).
254. Ibid, s 23.
255. Ibid, s 24.
256. Ibid, ss 24(3)–(4), 25(1).
257. Ibid, ss 24(6), 25(5).
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Bearing the burden 
is not merely about 

bringing an abundance 
of evidence to court, 
but rather it is about 

bringing the most 
relevant evidence to 

prove the facts relied on. 

Introduction
One way of looking at the role of a judicial officer in a hearing 

is to say that s/he is required to apportion responsibility 

for actions based on the evidence put before her court.1 In 

many instances the version of events put before the court 

may paint a picture of the facts that is anything but clear 

and yet the judicial officer is required to choose one version 

over another, which might be a very difficult choice. In these 

circumstances, the common law developed two rules to 

assist the judicial officer in its role. These rules determine 

who bears the legal responsibility to prove a fact that is 

averred (the ‘burden of proof’ which can also be called the 

risk of non-persuasion) and the degree of certainty required 

of the evidence to prove the fact (the ‘standard of proof’). It 

is for the judicial officer trying the case to determine whether 

the parties have discharged their burdens. Where a party 

bears a burden, it is with regard to the specific facts that 

are relevant to making that party’s case. Bearing the burden 

is not merely about bringing an abundance of evidence 

to court, but rather it is about bringing the most relevant 

evidence to prove the facts relied on. 

Moreover, evidence of a fact is not yet proof of that fact – the 

court must still determine whether it accepts the evidence 

through a process of evaluation of the evidence produced. 

Only once accepted by the court, can the fact be taken 

as proved.2 If the party bearing the burden of proof brings 

enough probative3 evidence to meet the required standard 

of proof, that party is said to have ‘discharged’ its burden. 

These rules are different in civil and criminal trials. 

1. See generally, Alex Stein Foundations of Evidence Law (Oxford University Press 2005). 
2. P Schwikkard, Principles of Evidence (4 edn, JUTA 2016) ch 2.5.
3. ‘Probative’ evidence is that which has the quality or function of proving or demonstrating the 

truth or factfulness of something. Probative evidence must be both relevant and admissible. 
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A  Burden of proof vs evidential burden

The burden of proof is a legal burden on a party to persuade the impartial judge 

of a version. It can be distinguished from an evidential burden. Where the former 

is a burden to bring proof to a sufficient standard before the court, the latter is a 

burden to bring evidence to show that the court should be seized with the matter 

in the first place. 

The evidential burden is the obligation ‘to show, if called upon to do so, that there is 

sufficient evidence to raise an issue as to the existence or non-existence of a fact in 

issue, due regard being had to the standard of proof demanded of the party under 

such obligation.’4 Sometimes it is said that the evidential burden is the burden to 

bring prima facie evidence, but it is not a burden of proof, because there is no set 

standard of proof required from an evidential burden. An evidential burden may rest 

on either party depending on the circumstances of the case. 

Evidential burdens most commonly arise when an accused person in a criminal 

trial seeks to raise a defence (e.g., self-defence, non-insane automatism, duress, 

loss of control, etc.). The accused person has a burden to introduce some evidence 

suggesting the facts that give rise to that defence. This is not a legal burden of 

proof and it does not have to meet any particular standard of proof. For example, 

an accused person raising self-defence only bears an evidential burden, and so it 

would be sufficient to ‘raise the defence’ in the cross- examination of a state witness 

by putting it to the witness that the accused may have acted in self-defence. Once 

that evidence of self-defence is raised, it becomes a matter of fact to be determined 

in the case.

Once the evidential burden has been met by the defence, the prosecutor, who 

bears the legal burden of proof in criminal cases, must disprove the evidence to the 

standard of proof required in a criminal case, which is beyond reasonable doubt. In 

other words, the prosecutor has to bring evidence to show, beyond a reasonable 

doubt, that the accused person was not acting in self-defence.

An evidential burden can also exist in civil and constitutional cases. For example, in 

the Seychellois constitution, Article 46(8) provides that a person alleging that there 

has been a contravention of one of their human rights bears an evidential burden to 

‘establish a prima facie case’ and the ‘burden of proving that there has not been a 

contravention or risk of contravention shall, where the allegation is against the State, 

be on the State.’

4. Collin Tapper, Cross & Tapper on Evidence (11 edn, Oxford University Press 2010) 132.
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In civil cases the 
burden of proof rests 

on the person averring 
the facts on which they 
rely, and this gives rise 

to the saying ‘he who 
avers, must prove’.

B  Civil cases

In civil cases the burden of proof rests on the person averring 

the facts on which they rely, and this gives rise to the saying 

‘he who avers, must prove’. This starts with the rule that the 

party who brings the case must also adduce to the court 

sufficient evidence to prove the case. If the defendant or 

respondent opposes the case by raising a defence or a 

counterclaim, they bear the burden of bringing sufficient 

evidence to prove their case.

The standard of proof in a civil trial is ordinarily on the 

balance of probabilities. This means that the evidence relied 

on by the party shows that it is more probable than not that 

the situation happened as the evidence suggests.5

If insufficient evidence is brought, or if any material facts 

are not proven, the case may be dismissed for providing ‘no 

case to answer’ – that is, failure to discharge the burden or 

the standard of proof, even before the defendant/respondent 

brings any evidence in response. 

Moreover, even if the claimant/applicant has brought 

sufficient evidence of the facts relied on, the defendant 

or respondent may attack the relevance, admissibility 

or probity of that evidence or bring counter-evidence to 

support a fact pattern, which rebuts the version of facts 

brought by the claimant/applicant. In such a circumstance, 

the judicial officer is required to determine whose version is 

more probable – in whose favour the balance of probabilities 

shifts. In order to win the case, the claimant/applicant must 

bring evidence to show that their version of the facts is more 

probable than that suggested by the defendant/ respondent. 

If there is a deadlock, where both parties have brought 

evidence which presents an equally probable version of the 

event, then the party bearing the burden of proof has failed 

to reach the required standard of proof to show that their 

version is more probable than the other party’s evidence.

It is possible for legislation to impose a higher standard of 

proof in civil cases, although this would need to be clearly 

identified in the legislative language.

5. Miller v Minister of Pensions [1947] 2 All ER 372, 374.
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1. Prima facie evidence
Prima facie evidence is evidence which, if it remains uncontroverted is capable of becoming 

conclusive proof of a fact. A prima facie case exists when one party has brought evidence 

about each essential element of the case and upon which, after evaluation, the judicial 

officer could find in favour of that party. A prima facie case puts the other party in the 

position to respond to the case made against them, but it does not become conclusive 

merely if the other party does not respond. The court must still evaluate the evidence and 

determine whether it can be accepted as conclusive evidence of the facts averred.

2. Civil contempt of court
In some circumstances, where a civil court is seized with a case of civil contempt of court, 

the court may seek to impose criminal sanctions (such as a fine, or imprisonment) against 

the party that committed the contempt. In such cases the standard of proof to be met 

is that of criminal cases, beyond a reasonable doubt. However, if the enforcement of a 

contempt of court order is sought without criminal sanction, proof of the contempt may be 

established on a balance of probabilities. 

C  Criminal

In criminal cases, the burden of proof rests on the prosecution (or state) who brings the case 

against the accused/defendant on behalf of the state. The prosecution has to establish the 

facts giving rise to each element of the crime. If the accused person (or defendant) is going 

to bring a defence to the charges against him, he bears the evidential burden to introduce 

that evidence to the court. 

The standard of proof in criminal cases is that the state must prove each element of the 

crime and the absence of any defence raised by the accused beyond a reasonable doubt.6 

This is a much higher standard than in civil cases but it does not require absolute certainty. 

This standard denotes a very high level of probability, such that any other explanation is only 

remotely possible. In other words, it requires that the trier of fact is sure that the accused 

person is guilty of the crime.7 This high standard of proof is imposed on the state for two 

main policy reasons: first, the assumption that the state has more resources to gather 

evidence and investigate crimes than the accused/defendant does to defend the charges. 

Secondly, and most importantly, this standard of proof is higher than the civil standard as a 

protection against the wrongful prosecution and conviction of accused persons.8

In most circumstances, and where nothing to the contrary is stated in the law, where an 

accused person/defendant raises a defence to a criminal charge he merely needs to bring 

evidence to court to raise doubt about the evidence provided by the prosecution/state. This 

is an evidential burden to introduce evidence that might suggest a defence. The state must 

6. This was called ’the golden thread’ running throughout English criminal law by Lord Sankey in Woolmington v DPP [1935] AC 462.
7. This terminology was adopted in the English courts after R v Summers (1952) 36 Cr App R 14, 15. See also Sir Anthony Hooper LJ, 

‘Fair trial: “one golden thread’’’ in L Blom-Cooper, B Dickson and G Drewry (eds), The Judicial House of Lords 1976–2009 (Oxford 
University Press 2009) 618–19.

8. In S v Baloyi 2000 (1) SACR 81 (CC) Sachs J also said at [15]: ‘The requirement that the State must prove guilt beyond a 
reasonable doubt has been called the golden thread running through the criminal law, and a prime instrument for reducing the risk 
of convictions based on factual error.’
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then disprove the evidence brought by the accused person and show, beyond a reasonable 

doubt, that the facts that would prove the defence do not exist (i.e., that the accused person 

did not act in self-defence). 

In certain offences, the law may require that an accused person bear a legal burden of proof 

to prove some element of the defence that he wishes to raise, in such cases the standard 

of proof is still on a balance of probabilities. This is called a reverse onus. Thus, in these 

cases it is the prosecution’s role to show that the elements of the crime are proven beyond 

a reasonable doubt and for the accused person to prove the elements of the defence on 

a balance of probabilities. In the inherited English common law, the common law defence 

of insanity carries a reverse onus.9 In most situations a reverse onus only arises where 

statutory language, whether explicit or implicit, exists creating the reverse onus.

1. Shifting burdens of proof and presumptions
In criminal cases, the offence may be drafted in such a way as to require an accused to 

carry an evidential or even a legal burden (or both). Where the burden of proof is shifted to 

an accused person, the standard of proof on the accused person is still on a balance of 

probabilities even if it is a criminal trial. 

In the English case of R v DPP; Ex parte Kebilene10 Lord Hope in the House of Lords 

explained what it means when the legal burden of proof is placed on an accused, and what 

it means when an evidential burden is placed on the accused:

A ‘persuasive’ [legal] burden of proof requires the accused to prove, on a balance of 

probabilities, a fact which is essential to the determination of his guilt or innocence. It 

reverses the burden of proof by removing it from the prosecution and transferring it to the 

accused. An ‘evidential’ burden requires only that the accused must adduce sufficient 

evidence to raise an issue before it has to be determined as one of the facts in the case. 

The prosecution does not need to lead any evidence about it, so the accused needs to do 

this if he wishes to put the point in issue. But if it is put in issue, the burden of proof remains 

with the prosecution. The accused need only raise a reasonable doubt about his guilt.11

A burden of proof may be placed on a party that does not usually bear the burden of proof 

through the use of a ‘presumption’ (see more below). A presumption is created by using 

wording in the legislation to the effect that a matter exists (or is presumed to exist) unless 

the contrary is proved. The burden will rest on the party with the obligation to disprove the 

presumed facts. Presumptions are usually used where the information required to prove 

that matter would be particularly difficult for the state or the prosecution (or the averring 

party in civil matters) to procure and the mere existence of the other facts of the case 

make it probable that such a factual situation exists. For example, in the case of a defence 

of insanity, the accused’s legal team is much better suited to proving the individual’s 

mental state than the state would be. Reverse onuses and presumptions are often used 

in legislation relating to financial and drug crimes, but can also be found in constitutional 

provisions and election petitions. 

9. M’Naghten’s Case (1843) 10 Cl. & F. 200 HL, which held that an accused would need to prove the elements of his insanity to rebut 
the presumption that all men are sane and possess a sufficient degree of reason to be held responsible for their actions.

10. [2000] 2 AC 326.
11. Ibid, 378–79.A
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D  Matters not requiring proof

Certain matters do not need to be proven by either party to the case but can be accepted 

as proven by the judge without the presentation of evidence.

1. Facts formally admitted
Where one party has formally admitted a fact it need not be proved at trial and may be 

accepted as fact by the judge. This may occur in a formal document, in the pleadings, by 

the party or their counsel as part of case management, or in preparatory hearings by the 

parties agreeing that those facts are not in issue and can be taken as fact by the court. The 

formal admission is taken as conclusive proof of the fact. Formal admissions save the court 

and the parties’ time and expenses by dispensing with the need to bring evidence to prove 

those facts.12

A formal admission is distinguishable from an informal admission. An informal admission is 

usually made out of court and is merely an item of evidence which may be explained away 

or contradicted by the maker of the admission. The judge can decide how much probative 

weight to give to an informal admission.13 A formal admission, on the other hand, is taken 

as conclusive proof of the fact and as a result must always have been intentionally made. 

The admission usually cannot be withdrawn by their makers without satisfying legal 

requirements. Whilst an informal admission often serves to complicate the case, formal 

admissions tend to simplify the issues at trial.14

2. Facts on judicial notice 
Some facts that can be easily and accurately ascertained or which are of general knowledge 

may be noted without any judicial inquiry, such as the days in the calendar, or the state of 

the country being at war, the state of the economy, historical facts that are widely known to 

be true. Some facts can be judicially noted after some inquiry by the judicial officer to public 

and official works of reference – such as the usual definition of a word in the dictionary, 

or the reported weather on a particular date. Once the fact is judicially noted it is taken as 

binding for future cases.15 However, a judge may not bring his or her personal knowledge 

about a case to the bench and allow that to interfere with the evaluation of the evidence 

brought in the case. A judge with private knowledge about any facts in a case before her 

should recuse herself in order to ensure the integrity of the judicial process and the fairness 

of the system.

The rationale for permitting facts to be proved by judicial notice is because they are so 

widely known or easily ascertainable that to require proof of them would be absurd and 

waste the court’s time.16 

12. See in this regard Adrian Keane and Paul McKeown, The Modern Law of Evidence (9 edn, Oxford University Press 2007) 676 which 
suggests that lawyers owe a duty to their clients to consider whether formal admissions can be made.

13. Schwikkard (n 2) ch 26.2.1.
14. Ibid.
15. Nicola Monaghan, Law of Evidence (Cambridge University Press 2015) 65.
16. Tapper (n 4) 84.
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Taking judicial notice of facts means that no evidence is produced to prove the fact. This 

prevents the parties from cross-examining on those facts and so courts should be cautious 

in applying judicial notice. For example, the day following the 28th of February is usually the 1st 

of March, a fact of which the court might be tempted to take judicial notice, however, to do so 

would deny a party from arguing that the year in question was a leap year.

Keane notes that judicial notice of a fact often occurs tacitly or implicitly by a judge without 

being stated when a judge takes implicit notice of a fact of general knowledge.17 Judicial officers 

should be careful to ensure that personal unconscious bias does not result in taking judicial 

notice of facts unless they are so widely known and easily, and accurately ascertainable.

Some examples of facts of which judicial notice may be taken include: the days of the week; 

the content of domestic case law and legislation and the rules of international law18; that dogs 

are domesticated animals; the sovereignty of foreign states and the ongoing existence of wars; 

and statistics that are attributed to a reputable source and widely accepted as uncontroversial.

3. Findings of previous court cases 
In certain jurisdictions, rules of evidence may permit previous convictions to be adduced in 

future civil cases as evidence that the defendant in the civil case was convicted of a crime in a 

previous case. In such countries, the previous conviction may create a rebuttable presumption 

that the defendant committed the offence.19 As a matter of convenience, judicial review may 

be taken of the outcome of decided cases. However, an acquittal in a criminal case cannot be 

taken as proof of non-liability in a subsequent civil case.20 

4. Presumptions of fact and law 
A presumption is ‘a conclusion which may or must be drawn in the absence of contrary evidence.’21 

A helpful way of looking at presumptions was provided by Dickson CJC in R v Bakes:22 

Presumptions can be classified in two general categories: Presumptions without basic facts 

and presumptions with basic facts. A presumption without a basic fact is simply a conclusion 

which is to be drawn until the contrary is proved. A presumption with a basic fact entails a 

conclusion to be drawn upon proof of the basic fact …

The law provides some presumptions that can be applied to factual situations and do not 

require proof by evidence. 

Some are presumptions arising simply as an inference that can reliably be drawn from other 

evidence which is produced in the trial. Such as that a person intends the natural consequences 

of his actions, e.g., a person throwing an object at a person intends to hit the person at whom 

the object was thrown, and that a person handling stolen goods has guilty knowledge. 

17. Keane (n 12) 707.
18. Foreign law, on the other hand, must be distinguished from international law. International law is binding on the domestic state and is 

taken to be part of that state’s law. It therefore does not require proof. Foreign law will always require expert evidence to be provided by 
an expert in that foreign law unless a domestic Evidence Act permits judicial notice to be taken of the foreign law.

19. For example, s 11–13 of the English Civil Evidence Act 1968.
20. Tapper (n 4) 116.
21. S Phipson and D Elliot, Elliot and Phipson Manual of the Law of Evidence (12 edn, Oxford University Press 1987) 77.
22. 1986 26 DLR (4th) 200 cited in Schwikkard (n 2), ch 28 p 537. A
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Furthermore, where evidence is brought of a marriage ceremony being performed, there is a 

presumption that the marriage is valid. Therefore, no evidence needs to be brought to show 

that the marriage was valid, and it will be treated as such unless a party brings evidence to 

show that it is not valid. This presumption therefore affects the burden of proof as follows: 

a person seeking to rely on the validity of the marriage needs only bring evidence of its 

ceremony being conducted, which once produced will be sufficient for the court to presume 

that the marriage is valid. The burden of proof is placed on the party seeking to disprove the 

presumption to bring evidence as to the invalidity of the marriage. 

Some presumptions arise as a result of substantive legal rules and principles, such as the 

presumption that an accused person is innocent, the presumption that persons are sane, the 

presumption that persons under certain ages cannot commit crimes (doli incapax), and the 

presumption of the death of a person in the instance of other legally prescribed facts (such as 

that the person has been missing for a specific amount of time). 

Presumptions can be rebuttable, which is ‘an assumption which is demanded by law, [and] 

must be accepted in the absence of evidence or proof to the contrary’23, or presumptions can 

be ‘irrebuttable’, that is unable to be refuted with the production of evidence or proof.

Schwikkard describes the effect of presumptions on the burden of proof by contrasting the 

effect of presumptions which do not require the proof of any basic fact and those which do 

require the proof of a basic fact.24

Presumptions which operate without the requirement of proof of any basic facts include the 

presumption of innocence and the presumption of sanity. In both cases no evidence is required 

for the presumption to arise. Schwikkard states that these sorts of presumptions can be viewed 

as substantive legal rules stating the burden of proof. She explains that, when viewed as such, 

the presumption of innocence is a rule which places the burden of proof on the State by requiring 

it to prove the guilt of the accused beyond a reasonable doubt; and the presumption of sanity is 

a rule which requires a person alleging insanity to provide proof on a balance of probabilities.25 

However, the situation is a little bit more complicated when dealing with presumptions that 

require proof of a basic fact. These are helpfully classified and discussed by the Supreme 

Court of Canada, discussed in R v Downey:26

1. PERMISSIVE INFERENCES: Where the trier of fact is entitled to infer a presumed fact from 

the proof of the basic fact, but is not obliged to do so. This results in a tactical burden 

whereby the accused may wish to call evidence in rebuttal, but is not required to do so.

2. EVIDENTIAL BURDENS: Where the trier of fact is required to draw the conclusion from proof 

of the basic fact in the absence of evidence to the contrary. This mandatory conclusion 

results in an evidential burden whereby the accused will need to call evidence, unless 

there is already evidence to the contrary in the Crown’s case.

3. LEGAL BURDENS: Similar to the burden in (b) except that the presumed fact must be 

disproved on a balance of probabilities instead of by the mere raising of evidence to the 

contrary. These are also referred to as ‘reverse onus clauses’.

23. Schwikkard (n 2) ch 2 p 17.
24. Ibid, ch 28.4 p 540.
25. Ibid.
26. [1992] 2 SCR 10.
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Identified as such, permissive inferences, which are permissive presumptions of fact, do not 

affect the burden of proof but offer the accused person a tactical opportunity to adduce 

evidence to rebut the presumption being relied on by the prosecutor. However, the judge 

is not obliged to infer the presumed fact. These can be distinguished from presumptions 

requiring mandatory conclusions in the absence of evidence to the contrary – this is the case 

in the categories (b) and (c) in the Downey analysis. Both (b) and (c) cast a burden on the 

accused person. However, (b) is merely an evidentiary burden, and (c) is a presumption which 

creates a full legal burden on a party – the accused person must bring contradicting evidence 

to the standard of the balance of probabilities.

The language of the presumption is essential.27 Statute may state that ‘X has happened unless 

the contrary has been proved (or other words to that effect)’; this places a legal burden on 

the party who has the task of rebutting the presumption.28 The language ‘has been proved’ is 

taken as requiring proof on the ordinary standards, therefore balance of probabilities. In other 

instances, it may be stated that some factual evidence ‘constitutes “prima facie proof of”, or 

some fact is “prima facie evidence of” another fact’, or that ‘in the absence of evidence to the 

contrary’ and this is said to create only an evidentiary burden.29

E  
Reverse onuses, presumptions and concerns 
about the right against self-incrimination

When a reverse onus is on an accused person or a presumption exists, there may be concerns 

regarding the accused person’s fair trial rights, including the right against self-incrimination, 

the right to remain silent and the presumption of innocence. This matter has been considered 

widely. In such circumstances constitutional courts may be required to consider whether the 

reverse onus or the presumption creates a permissible limitation on the accused person’s 

rights. It should be borne in mind that the infringement of one right may not necessarily be a 

violation of the other rights. 

Many countries accept that an evidential burden does not affect the presumption of innocence. 

One example of rationale for this was explained in the UK case of R v DPP; Ex parte Kebilene, 

which held that requiring an accused person to ‘do no more than raise a reasonable doubt 

on the matter’ does not breach the presumption of innocence.30 Here the accused person is 

not presumed guilty, but rather, may choose to raise mere evidence of a defence which the 

prosecution is required to disprove beyond a reasonable doubt.

However, where a legal burden is placed on the accused a court may have to consider whether 

this affects the rights of the accused, specifically their right to remain silent and their right to 

be presumed innocent. 

The presumption of innocence would be infringed whenever there is the possibility of a conviction 

despite the existence of a reasonable doubt. This includes situations where a statutory presumption 

may require an accused to prove or disprove an element of an offence or excuse to the standards 

27. Schwikkard (n 2) ch 28.4, p 541.
28. Ibid at 541 citing D Zeffertt, A Paizes and A St Q Skeen, The South African Law of Evidence (Lexisnexis Butterworths 2003) 214.
29. Ibid, 541, citing South African case law.
30. R v DPP; Ex parte Kebilene [2000] 2 AC 326, 379. See also Ian Dennis, ‘Reverse Onuses and the Presumption of Innocence: In Search 

of Principle’ 2005 Criminal Law Review 901, 904.
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Constitutional 
democracies should 
exercise caution 
in relying on law 
emanating from 
a parliamentary 
supremacy in 
questions relating 
this matter.

of ‘a balance of probabilities’ as opposed to merely imposing an 

evidential burden. Such a presumption would create the possibility 

of conviction despite the existence of a reasonable doubt. 

The right to remain silent may also be affected by presumptions 

of fact where an individual faces possible conviction in the 

absence of bringing proof of a factual situation. 

Infringement of rights may nonetheless be justifiable limitations 

under the constitutional provisions of the country and the court 

may be required to balance the infringement of the right against 

the objective sought to be addressed by the legislation. 

In English cases, the court when considering the reverse 

onus, acknowledged the reluctance of the courts to sanction a 

departure from the ‘golden rule’ that the prosecution should bear 

the legal burden, but held that where Parliament chose to impose 

a reverse onus, it must do so in clear language.31 Constitutional 

democracies should exercise caution in relying on law emanating 

from a parliamentary supremacy in questions relating this matter. 

The reasoning of the English courts is not necessarily analogous 

in a constitutional democracy which no longer has parliamentary 

supremacy, but constitutional supremacy. Reasoning should be 

based on the constitutional jurisprudence of the country with 

guidance from appropriate similar systems.

In determining the issues of whether a reverse onus placed on 

an accused person is a violation of the accused person’s human 

rights, the court may have to consider whether such violation is 

justifiable in a rights-based society, taking into account:

• The nature of the wording of the presumption;

• How the existence of the presumption affects the rights of 

the accused to a fair trial, particularly the right to remain 

silent and the right against self-incrimination;

• The opportunity given to the accused to rebut a presumption;

• The difficulty that the prosecution may face in the absence 

of a presumption;

• The nature and seriousness of the crime (although it should 

be remembered that conviction on the basis of even a minor 

crime will have serious impacts on the accused person);

• Flexibility in the application of the presumption;

• The ability of the court to still evaluate / consider the 

evidence (the ‘bindingness’ of the presumption);

• The rationality of the relationship between the fact proved 

and those presumed as a result of those proved; 

• Whether the limitation on the accused person’s rights is 

rationally related to a legitimate government purpose.

31. R v. Lambert; R v. Ali; R v. Jordan [2000] EWCA Crim 3542 per Woolf CJ para [8]–[16].

F  Directions 
to juries

In jurisdictions with jury 

trials, the judge will have to 

address the jury at the end 

of the trial with regard to the 

allocation of the burden of 

the proof and the standard 

of proof required to be met. 

A misdirection, or failure to 

give direction, to the jury is 

likely to result in a conviction 

being quashed. As such, 

judges in such jurisdictions 

should take care in crafting 

their directions in order to 

appropriately address these 

matters. 
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In criminal cases, 
defendants are 

presumed innocent 
until proven guilty and 

cannot be compelled to 
provide any evidence.

 

COUNTRY-SPECIFIC 
DISCUSSIONS OF:
STANDARDS AND BURDENS  
OF PROOF

BOTSWANA
In civil cases, the burden of proof lies upon the claimant.32 The 

standard of proof is the balance of probabilities.33 In criminal 

cases, defendants are presumed innocent until proven 

guilty and cannot be compelled to provide any evidence.34 

The prosecution bears the burden to prove its case beyond 

a reasonable doubt.35 With respect to alibi defences, the 

burden remains on the prosecution to establish that an alibi 

is false.36 

However, some laws allow reverse burdens of proof in certain 

cases. For example, in some national security prosecutions, 

the accused must prove certain facts.37 Additionally, in 

prosecutions for violations of laws requiring licences, if the 

defendant carries on an occupation or business, performs 

an act, or possesses any article that requires a licence, 

permit, permission, or other authorisation, the defendant is 

deemed not to have this authorisation unless he proves the 

contrary.38 Similarly, when a person is charged with a failure 

to pay taxes, he is deemed to have failed to pay that tax 

unless he proves otherwise.39

The constitutionality of reverse burdens of proof was first 

discussed in Attorney General V Otlhomile.40 In this case, 

the appellant was charged with livestock theft in violation 

of the Stock Theft Act, which provides that if the accused is 

found in possession of the stolen cattle, the accused is liable 

32. High Court Act (Cap 04:02), Rules of the High Court (Statutory Instrument No. 1 of 
2011) Order 45 

33. Eg, Kgoadi v Stanbic Bank Botswana Limited (CACLB 034–06) [2007] BWHC 18, 
paras 7–13 (26 January 2007) (the court confirmed that this standard also applies to 
a civil case involving fraud); Balopi v Mototech Botswana (Pty Ltd) [2007] BWHC 291, 
para 31; Chicole and Others v The Attorney General of the Republic of Botswana and 
Another [1996] BWCA 10, [1996] BLR 763 (CA) p 8. 

34. Constitution of Botswana (1966) (as amended through 2016) arts 10(2)(a), (10)(7). 
35. E.g., Lesolame v The State BWCA 11 p 9 (1997).
36. E.g., Bosch v The State [2001] BWCA 4; [2001] 1 BLR 71 (CA) p 78. 
37. E.g., National Security Act (Cap 23:01) (No. 14 of 2005) s 10.
38. Criminal Procedure and Evidence Act (Cap 08:02) (No. 14 of 2005) s 272. 
39. Ibid, s 275.
40. Rowland JV Cole, ‘Determining the Constitutionality of Reverse Onus Clauses in 

Botswana’, (2008) 16 Afr J Int’l & Comp L 236, 241; see also, Nchindo and Others 
v Attorney-General of Botswana and Another [2010] BWCA 49, para 51 (both citing 
Attorney General v Otlhomile [2004] 1 BLR 21). 

file:///C:\Users\Joelle\Downloads\Balopi%20v%20Mototech%20Botswana%20(Pty%20Ltd)%20(F812%20of%202002)%20%5b2007%5d%20BWHC%20291,%20para%2031%20(17%20October%202007)
file:///C:\Users\Joelle\Downloads\Balopi%20v%20Mototech%20Botswana%20(Pty%20Ltd)%20(F812%20of%202002)%20%5b2007%5d%20BWHC%20291,%20para%2031%20(17%20October%202007)
http://www.botswanalii.org/cgi-bin/disp.pl/bw/cases/BWCA/1996/10.html?stem=0&synonyms=0&query=civil%20case%20standard%20of%20proof
http://www.botswanalii.org/cgi-bin/disp.pl/bw/cases/BWCA/1996/10.html?stem=0&synonyms=0&query=civil%20case%20standard%20of%20proof
file:///C:\Users\jjh283\Box\DGRU%20Work\Evidence%20Manual\Botswana\Lesolame%20v.%20The%20State%20(1997)%20BWCA%2011,%20page%209
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/61337/92022/F805974928/BWA61337.pdf
http://www.botswanalii.org/cgi-bin/disp.pl/bw/cases/BWCA/2010/49.html?stem=0&synonyms=0&query=%22reverse%20onus%22
http://www.botswanalii.org/cgi-bin/disp.pl/bw/cases/BWCA/2010/49.html?stem=0&synonyms=0&query=%22reverse%20onus%22
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unless he proves his innocence.41 In this case, the issue was that the Act created a reverse 

onus clause that could be contrary to the accused’s right to presumption of innocence.42 

The Court decided that reverse burdens of proof must be analysed with scrutiny and may 

only be applied reasonably. Otherwise, they violate the accused’s constitutional right to be 

presumed innocent. The Court identified three situations in which a reverse onus of proof 

is reasonable and justified: 

• an accused is required to prove certain facts to which he has easy access and which 

would be unreasonable to expect the prosecution to prove;

• when a presumption is necessary to effectively prosecute certain offences; 

• when it is reasonably and demonstrably justified in a free and democratic society 

under the limitation clause (§3) of the Constitution.43

In finding the reverse onus constitutional, the Otlhomile Court used the South African 

Constitutional Court’s proportionality test to balance the accused’s right to the presumption 

of innocence and the necessity of limiting that presumption in order to protect the rights 

and freedom of others and the public interest.44 

ESWATINI
The party who alleges, usually but not exclusively the plaintiff, bears the burden of proving 

their allegations on the balance of probabilities.45 The standard of proof in criminal cases 

is proof beyond reasonable doubt, the burden of which is upon the State.46 The accused is 

presumed innocent until proven guilty.47 If, after the prosecutor presents its case, the Court 

finds that there is no evidence that the accused committed the charged offence, the Court 

may acquit and discharge him.48

The Supreme Court has affirmed that a reverse onus may be constitutional subject to 

the limitation clause, which requires that any contravention of a constitutional right be 

reasonable, justified, and ‘confined to deal with a habitual crime which has become a source 

of national concern.’49 In this case, however, the prosecution charged the accused solely 

based on the CPEA’s reverse onus provision; there was no evidence linking the accused to 

the commission of the corruption crimes charged.50 Thus, the Court acquitted the accused 

and rejected the prosecution’s use of reverse onus.

41. Stock Theft Act (Cap 09:01) (No. 7 of 2019) s 4; Cole (n 40) 242; Nchindo and Others ibid, para 51.
42. Ibid. 
43. Cole (n 40) 245. 
44. Ibid, 246.
45. E.g., Yende v The Swaziland Government and Another [2021] SZSC 12; Inter Agencies (Pty) Ltd v Dlamini [2016] SZSC 51 paras 27, 

30; Ncongwane v Swaziland Water Services Corporation [2012] SZSC 65, paras 34–35.
46. E.g., Nsibande v Director of Public Prosecutions [2017] SZSC 73, para 19 (citing R v Ndhlovu 1945 AD 369, p 386 (South Africa), 

Mabuza and Another v Rex (218 of 2021) [2021] SZHC 130, para 23 (06 August 2021); R v Gamedze [2007] SZHC 2, paras 18, 29 
(16 October 2007)); R v Tilli Zwakele Shiba, Criminal Case No. 72/01, High Court of Swaziland, p 2 (2004). 

47. Constitution 2005, art 21(2) (a). 
48. Criminal Procedure and Evidence Act 1938, Rule 174(4). 
49. Nsibande (n 46) paras 18, 33 (citing Constitution 2005, art 21(13) (a)).
50. Ibid at paras 33–34 (discussing Criminal Procedure and Evidence Act 1938, s 338(1)).
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KENYA
The civil standard of proof is the balance of probability.51 However, in elections cases, the 

burden of proof is higher than the balance of probabilities, but lower than a reasonable 

doubt, except in cases involving criminal or quasi-criminal allegations.52 Generally, the 

burden of proof lies on whoever asserts a fact.53 However, if there is any fact within a party’s 

special knowledge, that party must prove or disprove that fact.54

There are specific cases where a particular party bears the burden of proof, such as 

disproving an apparent special relationship. In such cases, the burden of proof is upon the 

person who affirms the relationship (partners, landlord and tenant, or principal-and-agent 

relationship).55 There are other special conditions on the burden of proof for disproving 

ownership,56 proof of good faith,57 conclusive proof of legitimacy,58 presumption of death,59 

and presumption of likely fact.60

In criminal cases, the prosecution bears the burden of proof beyond a reasonable 

doubt.61 However, if the accused (1) believes that his conduct is somehow exempt from 

the charged crime or (2) has special knowledge of a fact, then he bears the burden to 

prove that to the court.62 

In Kenya Anti-Corruption Commission v Amuti, the court found that the reverse onus in 

the Anti-Corruption and Economic Crimes Act (‘ACECA’) unconstitutionally violated the 

right to a fair trial.63 The ACECA required that the Anti-Corruption Commission prove on 

the balance of probabilities that the accused had unexplained assets,64 but required the 

accused to provide rebuttal evidence that the assets were acquired legitimately ‘as the 

court deems sufficient’.65 The court held that leaving the accused’s burden to the discretion 

of individual judges violated the rights to due process and a fair trial.66 

In Muthama v DPP, the petitioner was charged with incitement to violence under section 96(a) 

of the Penal Code for making statements opposing government policies at a public rally.67 

Section 96(a) placed the burden to prove a lawful excuse on anyone accused of incitement, 

51. E.g., Noor v Osman, High Court of Kenya at Migori, Civil Appeal No. 156 of 2018, para 24 [2019].
52. Ibid.
53. Evidence Act 2014, s 107.
54. Ibid, s 112.
55. Ibid, s 115. 
56. Ibid, s 116.
57. Ibid, s 117.
58. Ibid, s 118.
59. Ibid, s 118A.
60. Ibid, s 119.
61. E.g., Noor (n 51) para 24; Juma and Others v Republic, High Court of Kenya at Bungoma, Criminal Appeal No. 144 of 2011, para 11 

[2014].
62. Evidence Act 2014, s 111(1) (also see Evidence Act 2014, s 111(2) (b) stating that while the prosecution’s evidence may also prove 

such circumstances, the prosecution is not responsible for proving the negative – that circumstances exempting the accused from 
criminal liability do not exist); Juma (n 61) explaining that the expression ‘burden of proof’ includes two distinct concepts: ‘legal 
burden of proof’ and ‘evidential burden’. The legal burden of proof in criminal cases never shifts from the prosecution. However, the 
evidential burden begins with the prosecution, but shifts to the defence if the prosecution provides evidence sufficient to prove its 
prima facie case. The shifting evidential burden is not an unconstitutional requirement for the defence to produce evidence. Rather, 
the evidential burden shift reflects the reality that if no reasonable doubt exists after the prosecution’s case and the defendant 
chooses not to attempt to demonstrate a reasonable doubt, then the defendant will be convicted.

63. Kenya Anti-Corruption Commission v Amuti, Civil Suit No. 448 of 2008 (O.S) pp 8–9. 
64. Ibid, p 5 (citing Anti-Corruption and Economic Crimes Act 2003, s 55(5). 
65. Ibid.
66. Ibid, pp 8–9.
67. Hon. Senator Johnstone Muthama v Director of Public Prosecutions, The Cabinet Secretary for Interior and Co-ordination of National 

Government, The Inspector General of Police, Japhet Murrira Muroko, High Court of Kenya at Nairobi: Constitutional and Human 
Rights Division, Petition No. 430 of 2015, para 20 [2020].
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in civil proceedings is 
a proof on the balance 
or preponderance of 
probabilities, which  
the claimant must  
meet even if the action 
is unopposed.

which the petitioner argued was unconstitutional.68 The court 

found that section 96(a) shifted the legal and evidential burdens 

of proof to the accused before the prosecution discharged 

its burden of proof,69 effectively relieving the prosecution 

of proving every element of the offence, which violated the 

constitutional rights to the presumption of innocence, a fair 

trial, and silence.70

LESOTHO
The party who alleges has the burden of proof.71 The 

burden is therefore placed on the party claiming relief in civil 

matters.72 The standard of proof in civil proceedings is a proof 

on the balance or preponderance of probabilities, which the 

claimant must meet even if the action is unopposed.73 The 

state bears the burden of proof in criminal matters.74 The 

standard is proof beyond reasonable doubt.75

The constitutionality of reverse onuses of proof has 

been addressed in money laundering cases and in bail 

applications. In money laundering cases: in Rex v Lejone, 

the court found that section 127(2)(b) of the CPE Act allows 

for a reverse evidential onus on the defence.76 

In money laundering cases, an accused who demonstrates the 

lawful origin of alleged criminal property sufficiently discharges 

his evidential burden, securing an acquittal.77 However, an 

accused person is not required to discharge the burden of 

proof to the same standard traditionally reserved for the Crown, 

i.e., beyond reasonable doubt.78 An accused discharges the 

evidential burden if, on a balance of probabilities, s/he provides 

evidence that creates sufficient doubt.79 

In bail applications, an accused person is required to prove 

on a balance of probabilities that release on bail will not 

prejudice the interests of justice.80

68. Ibid, paras 20–21 (citing Constitution 2010, art 50; Penal Code 2018, s 96(a). 
69. Hon. Senator Johnstone Muthama (n 67) para 103.
70. Ibid, paras 103, 110–112, 116.
71. E.g., Botsane v Commissioner of Police [2011] LSCA 41, para 6; Ntohla Constantinus 

Sehloho, ‘Police Training College Lecture Notes on Law of Evidence’ (2018) p 27. 
<https://www.researchgate.net/publication/319243871_LAW_OF_EVIDENCE_
SEHLOHO_NC/link/6076a143299bf1f56d565c8b/download> accessed 17 
November 2022. 

72. Ibid; High Court Rules 1981, Rule 41(1).
73. E.g., Mahlakeng v Base (Pty) Ltd [2019] LSHC 43, para 13. 
74. E.g., Rex v Lejone [2020] LSHC 47, para 58.
75. Ibid.
76. Ibid, paras 56–57.
77. Ibid, para 57.
78. Ibid. 
79. Ibid. 
80. Leutsoa v The Director of Public Prosecutions [2020] LSHC 18 paras 45, 77.
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MALAWI
In civil cases, courts have determined that the standard of proof is the balance of probabilities.81 

The burden of proof lies on ‘he who asserts the affirmative’.82 Courts have applied this standard 

in liability,83 labour,84 family,85 and electoral cases,86 explaining that: 

The law is that he who alleges must prove. The standard required by the civil law is on a 

balance of probabilities. Where at the end of the trial the probabilities are evenly balanced, 

then the party bearing the burden of proof has failed to discharge his duty, whichever story is 

more probable that the other must carry the day.87

This standard is not applicable in cases brought to the customary justice system.88 

In criminal cases, the standard of proof is beyond reasonable doubt.89 The prosecution bears 

the burden of proving the accused’s guilt, unless there is a legal exception.90 The burden of 

proving a particular fact lies upon the person who alleges that fact, unless any law provides 

that another party bears the burden91 (e.g., the burden of proving a defence of intoxication or 

insanity lies upon the accused).92 

With regard to the constitutionality of reverse onuses, in Jumbe and Another v Attorney 

General,93 the High Court found unconstitutional section 25B (3) of the Corrupt Practices Act 

(‘CPA’)94 because it failed the limitation test, which requires that the limitation (i) ‘not negate the 

essential content of the right or freedom in question’ and (ii) must be ‘reasonable, recognised 

by international human rights standards and necessary to an open and democratic society’.95 

Section 25B (3) established a reverse onus in cases where a public officer ‘did or directed to be 

done’ any arbitrary act that resulted in ‘the loss or damage of any property of the Government’.96 

The Court considered that it was against the ‘ordinary notion of fairness for a prosecutor 

to accuse a defendant of a crime and for the defendant to be then required to disprove the 

accusation on pain of conviction of punishment if he fails to do so.’97 In a bail hearing, the High 

Court reaffirmed the Jumbe court’s reasoning regarding the limitation test and reverse burden 

of proof involving a public servant.98

81. Lajabu v Kasitomu and Another (Ruling on Assessment of Damages) [2017] MWHC 73, p 1 (citing Msachi v. Attorney General [1991] 
14 MLR 287); Kabotolo and Others v Chirwa and Others [2016] MWHC 622 at page 2 (citing Nkuluzado v Malawi Housing Corporation 
[1999] and Miller v Minister of Pensions [1947] All ER 372). 

82. See Kabotolo and Others (n 81) p 2.
83. See Lajabu (n 81) p 1. 
84. Masangano v FARGO (162 of 2002) [2005] MWIRC 43. 
85. Moyo v Moyo [2017] MWHC 142. 
86. Mutharika and Another v Chilima and Another [2020] MWSC 1. 
87. Moyo v Moyo [2017] MWHC 142 pp 5–6.
88. Wilfried Schärf, Chikosa Banda, Ricky Röntsch, Desmond Kaunda and Rosemary Shapiro, Access to Justice for the Poor of Malawi?  

An Appraisal of Access to Justice Provided to the Poor of Malawi by the Lower Subordinate Courts and the Customary Justice Forums 
(2002) p 41 https://acjr.org.za/resource-centre/access-to-justice-for-the-poor-of-malawi-an-appraisal-of-the-access-to-justice-
provided-to-the-poor-of-malawi-by-the-lower-subordinate-courts-and-the-customary-justice-forums/view. 

89. Criminal Procedure and Evidence Code 2010, s 188(1) (b); see, also, e.g., R v Kamwala [2018] MWHC 2; Muyaya v Republic [2017] 
MWHC 4; R v Soko and Another [2010] MWHC 2. 

90. Criminal Procedure and Evidence Code 2010, s 187(1). 
91. Ibid. 
92. Ibid, s 188(2) (c). 
93. Jumbe and Another v Attorney General [2005] MWHC 15. 
94. Corrupt Practices Act 1995,s 25B (3); ‘Where in any proceedings for an offence under this section the prosecution proves that the 

accused did or directed to be done, or was in any way party to the doing of, any arbitrary act which resulted in the loss or damage of  
any property of the Government or of a public body, or the diversion of such property to or for purposes for which it was not intended,  
the accused shall, unless he gives proof to the contrary, be presumed to have committed the offence charged.’

95. Constitution of Malawi 1010, art 44(1)–(2); Jumbe (n 93) p 12. This standard is affirmed in Malawi Law Society & Others v State  
and Others (2002).

96. Corrupt Practices Act 1995, s 25B (3).
97. See Jumbe and Another (n 93).
98. Nathebe v Republic [1998] MWHC p 2; Penal Code 1969, s 283.A
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https://malawilii.org/system/files/judgment/high-court-general-division/2017/73/Chifundo%20Lajabu%20Vs.%20Eklezio%20Kasitomu%20and%20Charter%20Insurance%20Company%3B%20Personal%20Injury%20No.%20855%20of%202014.pdf
https://malawilii.org/mw/judgment/high-court-general-division/2016/622
https://malawilii.org/mw/judgment/industrial-relations-court/2005/43
https://malawilii.org/mw/judgment/high-court-general-division/2017/142
https://malawilii.org/mw/judgment/supreme-court-appeal/2020/1
https://malawilii.org/mw/judgment/high-court-general-division/2017/142
https://acjr.org.za/resource-centre/access-to-justice-for-the-poor-of-malawi-an-appraisal-of-the-access-to-justice-provided-to-the-poor-of-malawi-by-the-lower-subordinate-courts-and-the-customary-justice-forums/view
https://acjr.org.za/resource-centre/access-to-justice-for-the-poor-of-malawi-an-appraisal-of-the-access-to-justice-provided-to-the-poor-of-malawi-by-the-lower-subordinate-courts-and-the-customary-justice-forums/view
https://malawilii.org/node/8367
https://malawilii.org/mw/judgment/high-court-general-division/2017/4
https://malawilii.org/mw/judgment/high-court-general-division/2017/4
https://malawilii.org/node/4837
https://malawilii.org/mw/judgment/high-court-general-division/2005/15
https://malawilii.org/mw/judgment/high-court-general-division/2002/54
https://malawilii.org/mw/judgment/high-court-general-division/2002/54
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The Supreme Court of Appeals has not issued any decisions on the constitutionality 

of reverse burden of proof and thus might uphold the constitutionality of other reverse 

onus provisions (e.g., CPA section 32(2)).99 Scholarly works seem to suggest that the 

constitutionality of reverse onus provisions could be upheld pursuant to the UN Convention 

against Corruption, human rights law, and comparable foreign case law.100 

MAURITIUS
The burden of proof is upon the person who demands the execution of an obligation. 

Similarly, the burden of proof is upon the person who claims that they executed an 

obligation.101 In other words, the plaintiff always bears the onus to prove their case; once 

proven the burden shifts to the defendant.102

The standard of proof is to satisfy the court on a balance of probabilities that the plaintiff’s 

case has been made.103 If the plaintiff fails to discharge this burden, their case will be 

unsuccessful, even if the defendant has not proffered any evidence.104 

In criminal cases, the accused is presumed innocent,105 which can only be overcome if the 

prosecution’s evidence establishes the defendant’s guilt beyond reasonable doubt.106 

It is constitutionally permissible for the burden to shift to the defendant when provided by 

law.107 For example, in a money laundering case, the court found constitutional the burden 

shift to the defendant after the prosecution had proven its case.108

Another example arises in the context of sexual intercourse with a person under the age of 

16.109 Where an accused contends that he believed that the alleged victim was over 16, the 

evidential burden falls on him to show that he had reasonable cause to believe, and did in 

fact believe, that the alleged victim was over 16.110 

99. Corrupt Practices Act 1995, s 32(2); (2) Any public officer who, after due investigation carried out under the provisions of 
subsection (1), is found to –

 (a) maintain a standard of living above that which is commensurate with his present or past official emoluments or other known 
sources of income;

 (b) be in control or possession of pecuniary resources or property disproportionate to his present or past official emoluments or 
other known sources of income; or

 (c) be in receipt directly or indirectly of the benefit of any services which he may reasonably be suspected of having received 
corruptly or in circumstances which amount to an offence under this Act, shall, unless he gives a reasonable explanation, be 
charged with having or having had under his control or in his possession pecuniary resources or property reasonably suspected of 
having been corruptly acquired and, unless he gives a satisfactory explanation to the court as to how else he was able to maintain 
such a standard of living, or such pecuniary resources or property came under his control or his possession, or he came to enjoy 
the benefits of such services, he shall be guilty of an offence. 

100. See Pacharo Kayira, ‘The Right to Fair Trial: Malawi’s Quest to Meet International Standards’ (Lund University, 2006). https://lup.
lub.lu.se/luur/download?func=downloadFile&recordOId=1555131&fileOId=1563557 accessed 2 December 2022. 

101. Code Civil Mauricien 1974 s 1315.
102. See, e.g., Eau Val Ltee v. Vivalo Ltee, INT 94, p 4, [2019]. 
103. E.g., Saturn Investment SARL v Wah Bon Ching Edmond & Ors, [2016] SCJ 5, p 11. 
104. Ibid, pp 11–12.
105. Constitution of the Republic of Mauritius 2016, Art 10(2)(a).
106. E.g., Sabapathee v. The State (Mauritius), [1999] UKPC 31, para 11 (explaining the common law rules included in the presumption  

of innocence). 
107. Constitution of the Republic of Mauritius 2016, Art 10(11)(a). 
108. E.g., Police v A. Poonen and Anor, INT 13, paras 6–11 (2020) (citing Fakira AG v The State [2012] SCJ 466 and Abongo L.A. v The 

State [2009] SCJ 81 (citing Lobogun v State [2006] MR 63). 
109. Criminal Code 1853, ss 249(4), 249(7). 
110. E.g., Police v Cupidon, [2020] INT 115, pp 1–2 (2020). 

https://lup.lub.lu.se/luur/download?func=downloadFile&recordOId=1555131&fileOId=1563557
https://lup.lub.lu.se/luur/download?func=downloadFile&recordOId=1555131&fileOId=1563557


02-18

NAMIBIA 
In civil cases, the party making the allegation, usually the plaintiff, bears the burden 

of proving their case upon a ‘balance of probabilities’.111 The High Court Main Division 

explained that ‘in finding facts and making inferences in a civil case, the Court may go 

upon a mere preponderance of probability, even although its so doing does not exclude 

every reasonable doubt.’112

In criminal cases, the State has the burden of proving beyond a reasonable doubt that 

the accused committed the crimes alleged; a mere preponderance of probabilities is not 

enough.113 In S v Shackell, the South African Supreme Court explained that 

… it is permissible to test the accused’s version against the inherent probabilities. 

But it cannot be rejected merely because it is improbable; it can only be rejected on 

the basis of inherent probabilities if it can be said to be so improbable that it cannot 

reasonably possibly be true.114 

Traditionally, Namibian courts have relied heavily on South African judgments, but they 

have shifted to developing their own jurisprudence, albeit South African judgments 

remain persuasive.115 Although the Supreme Court has repeatedly held that the 

provisions placing a reverse onus of proof are not uncommon or unconstitutional,116 on 

various occasions, defendants have successfully argued that a reverse onus of proof is 

a violation of the constitutional right to a fair trial.117 The discussion on the reverse burden 

of proof is relevant, amongst others, in cases of alibi witness,118 false representation,119 

possession of stolen goods,120 and drug trafficking.121 The test is to check whether 

(i) there is a rational connection between the proved fact and the presumed fact, and 

(ii) the presumed fact is one that is rationally open to the accused to prove or disprove.122 

Such legal presumptions are intended to relieve the prosecution of undue hardships.123 

Once a person is found in possession of stolen goods or drugs, it is usually extremely 

difficult for the prosecution to establish how they came into possession.124 However, in 

drugs cases, the presumption must be explained to the accused once the court is aware 

that the State will rely on it.125

111. See, e.g., Justice v Tulu Trading Enterprises CC [2020] NAHCMD 412 para 35; Haishonga v The Govt. of the Republic  
of Namibia [2019] NAHCMD 219 para 58; Vermeulen & Another v Vermeulen & Others [2014] NASC 7 para 22 (quoting  
Kantor v Vosahlo [2004] VSCA 235 at para 22).

112. Haishonga (n 111) para 58 (quoting Ndeitunga v Kavaongelwa [2016] NAHCMD 99). 
113. S v Sprangers [2020] NAHCMD 410 paras 45–46 (quoting S v Shackell [2001] ZASCA 72 para 30); Gomes v Prosecutor-

General and Others [2013] NAHCMD 240 para 14.
114. Shackell (n 113) para 30. 
115. See, e.g., Attorney-General v Minister of Justice and Others [2013] NASC 3 para 54.
116. Ibid. 
117. Ibid, para 75; Gomes (n 113) paras 9, 15 (citing art 12 of the Namibian Constitution).
118. See, e.g., Fillipus v S [2019] NAHCMD 24.
119. Criminal Procedure Act 1977, s 245. 
120. General Law Amendment Ordinance No. 12 of 1956, s 7(1); see, e.g., Gomes (n 113) para 1.
121. See, e.g., Gomes (n 113) para 46.
122. Freiremar SA v Prosecutor General and Another [1994] NAHC 5 pp 109–110.
123. Attorney-General (n 115) para 58.
124. Gomes (n 113) para 70. 
125. See, e.g., S v Oshosheni [2020] NAHCNLD 121 para 7.
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 SEYCHELLES
In civil cases in Seychelles, the burden of proof of a fact lies with the party who asserts the 

existence of that fact.126 The standard of proof in civil cases is on a balance of probabilities.127 

Consistent with French jurisprudence, the Court of Appeal has held that throughout a trial, 

the burden of proof shifts from one party to the other in civil trials.128 

In a civil case, evidence of a previous conviction is admissible to prove that a defendant 

committed the offence. Once admitted for this purpose, the burden of proof shifts to the 

defendant to prove that the conviction was erroneous.129

In criminal cases, the onus is on the prosecution to prove the guilt of the accused beyond 

reasonable doubt.130 This burden is to be discharged in respect of every issue and every 

element of the offence.131 

In criminal cases, case law has only addressed the constitutionality of reverse onuses 

hypothetically, stating at obiter dictum that the placing of a legal burden on an accused 

would be unconstitutional but that in bail cases specifically, the burden borne by an 

accused person was only evidential and therefore not unconstitutional.132 In Imbuni v R,133 

the Constitutional Court held: 

There is, in modern times a realism of the problems facing the prosecution in drug cases. 

Hence, specially in cases where the conduct of an accused calls for an explanation, 

a reverse burden does not affect the hallowed presumption of innocence. There arises 

relevant facts which are peculiarly within the knowledge of the accused. Proof of such 

facts, even in the general law of evidence falls on the accused.

There is some case law to suggest that the right to remain silent may be limited if a law 

is made, which is necessary in a democratic society, which imposes upon any person 

charged with an offence the burden of proving particular facts to prove innocence.134

In constitutional matters, where a party avers that the provisions of the constitution have 

been violated by the State, the burden of proof rests with the State to show that there was 

no constitutional violation. This is governed by article 130 (7), which states –

Where in an application under clause (1) or where the matter is referred to the Constitutional 

Court under clause (6) the person alleging the contravention or risk of contravention 

establishes a prima facie case, the burden of proving that there has not been a contravention 

or risk of contravention shall, where the allegation is against the State, be on the State.

126. Gopal and Another v Barclays Bank (Seychelles) [2013] SCCA 23; Felix Amelie v Marc Marguerite (2017) SCSC; Zatte v Joubert 
(1993) SLR 132; Elfrida Vel v Selwyin Knowles Civil Appeal No. 41 and 44 of 1988.

127. Ebrahim Suleman and others v Marie-Therese Joubert and others SCA No. 27 of 2010.
128. John Marengo & Ors v Fred Anderson [2019] SCCA 6; See Gopal & Anor v Barclays Bank (Seychelles) (2013) SLR 553; Kozhaev v 

Eden Island Development Company (Seychelles) Ltd [2016] SCCA 34).
129. Saunders v Loizeau (1992) SLR 214.
130. Green v R (1972) SLR 54.
131. R v Osman (2011) SLR 344. The Court of Appeal in Beeharry v R (CR SCA No.: 28 of 2009) [2012] SCCA 1 (13 April 2012) stated 

as follows with respect to the standard of proof in criminal matters: ‘… in all criminal cases, the law imposes a higher standard 
on the prosecution with respect to the issue of guilt. Here the invariable rule is that the prosecution must prove the guilt of the 
defendant beyond reasonable doubt or to put the same concept in another way, the Court is sure of guilt.’ 

132. Beeharry (n 131).
133. (unreported) SCC 8/2001, 7 May 2002.
134. Ibid.
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The same principle applies to cases involving breaches of fundamental rights by virtue of 

article 46(8). 

The petitioner therefore carries an evidential burden to establish a prima facie case in respect 

of the allegations of contravention or risk of contravention of the constitutional provisions. 

The State is required to show that there is no contravention or risk of contravention of the 

impugned constitutional provisions.135

In Ramkalawan v Electoral Commission136 the court discussed the standard of proof in 

elections cases. It held that in an election case, the civil standard of proof may not be 

appropriate in all circumstances and cited examples from Seychellois jurisprudence in 

which individual judges argued for the imposition of a higher standard of proof where there 

are some criminal elements in the matter under consideration by the judge.137 Nonetheless, 

the court held that in presidential election disputes, it is the normal civil standard of proof – 

that is proof on a balance of probabilities – that should be applied when considering whether 

an election is void by reason of non-compliance with the provisions of the Act and, or the 

commission of illegal practices.

In cases involving asset seizure and forfeiture under anti-money laundering laws, the civil 

standard of proof applies and the onus of proof is borne by the party making the application.138 

In such cases an interim order for civil confiscation is made by the court, usually ex parte where 

it appears to the court on prima facie evidence (or reasonable belief evidence) of the Financial 

Intelligence Unit that the property is the benefit of criminal conduct. The respondent then 

bears a burden of proof on a balance of probabilities to show that the property is not wholly or 

partly the benefit of criminal conduct.139 In Hackl v Financial Intelligence Unit, the Constitutional 

Court held that in civil confiscation cases, once an interim order for civil confiscation was 

granted, the shifting burden requiring a respondent to show reasonable grounds on which the 

interim order should be discharged was not unconstitutional or problematic.140

In criminal cases, case law has only addressed the constitutionality of reverse onuses 

hypothetically, stating at obiter dictum that the placing of a legal burden on an accused 

would be unconstitutional but that in bail cases specifically, the burden borne by an accused 

person was only evidential and therefore not unconstitutional.141

There is some case law to suggest that the right to remain silent may be limited if a law 

is made, which is necessary in a democratic society, which imposes upon any person 

charged with an offence the burden of proving particular facts to prove innocence.142

135. Hackl v Financial Intelligence Unit (2010) SLR 98; Simeon v Attorney-General (2010) SLR 280.
136. Ramkalawan v Electoral Commission and Ors (Election non-compliance and illegal practices) [2016] SCCC 11.
137. The Court specifically cited Ogilvy Berlouis and anor v Holden Pierre and ors (1974) SLR 221 per Souyave CJ, arguing from 

common-law developments where the courts in some civil matters have found that although a strict adversarial standard would 
require proof on a balance of probabilities, a quasi-inquisitorial approach is required by the wording of statutes. It concluded that 
there are some instances ‘where circumstances dictate that the standard of proof be more onerous for some civil cases than 
others. The standard does not seem to equate that of criminal cases but nevertheless is above the normal standard of proof on a 
balance of probabilities.’ Ramkalawan (n 136), 390–391.

138. Attorney-General v Podlipny (2011) SLR 176.
139. FIU v Mares Corp (2011) SLR 404; FIU v Sentry Global Securities Ltd (2012) SLR 331.
140. Hackl (n 135).
141. Beeharry (n 131).
142. Imbuni (n 133).
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SOUTH AFRICA
The standard of proof in civil matters is a balance of probabilities.143 Due to considerations 

of policy, practice, and fairness, if the defendant raises a new averment or a special 

defence, he bears the onus of proving it.144 In criminal cases, the State bears the 

burden of proving the accused’s guilt beyond a reasonable doubt,145 but there are two 

exceptions to this general rule. The first, derived from common law, is if the accused 

claims lack of criminal responsibility due to mental illness, then the accused bears 

the onus to overcome the presumption of sanity.146 Second, legislation may place the 

burden on the accused, but it must satisfy the Constitution’s limitation clause to prevent 

unconstitutional infringement of the right to the presumption of innocence.147 

In S v Manamela, the Constitutional Court found unconstitutional a statutory reverse 

burden of proof in cases involving the acquisition of stolen goods other than at a public 

sale.148 In particular, the impugned provision reversed the normal criminal burden by 

requiring the accused to demonstrate that he had reasonable cause to believe that the 

person selling the goods was entitled to do so.149 Split eight to two, the Court found 

that the provision violated the constitutional rights to silence and to the presumption 

of innocence.150 

In S v Bhulwana, the Constitutional Court unanimously invalidated presumptions of 

dealing in dagga (cannabis) when the accused was in possession of a certain amount.151 

Moreover, in S v Mbatha, the Constitutional Court struck down the presumption of 

possession of an illegal firearm when the accused was in the same location as the 

firearm.152

Reverse burdens may be permissible where the provision creates a ‘regulatory offence’, 

as opposed to a ‘purely criminal’ offence.153 An example of a regulatory offence include 

provisions ‘designed to prevent the pollution of waterways’.154

143. See, e.g., Pather v Financial Services Board, 28 September 2017, para 31. 
144. See, e.g., Minister of Law and Order v Mthembu, 7 September 1993, p 5; Democratic Alliance v Brummer, 12 April 2021,  

para 77 (placing the burden of proof of the defence of res judicata on the defendant raising it). 
145. E.g., S v Trainor, 26 September 2002, para 8, (citing S v Van der Meyden 1999 (1) SACR 447 (W) 449 h – 450 b; S v Adams, 

26 August 1986, para 16). 
146. E.g., S v Mthimkhulu [2016] ZAECBHC 4, para 17 (citing Criminal Procedure Act 51 0f 1977, s 78).
147. S v Bhulwana, S v Gwadiso [1995] ZACC 11; 1996 (1) SA 388; 1995 (12) BCLR 1579, paras 17, 24 (citing Constitution 1996 

art 33(1)).
148. S v Manamela and Another, para 59 14 April 2000 (discussing the General Law Amendment Act 46 of 1935, s 37. 
149. See ibid, para 3.
150. Ibid, paras 58–62.
151. Bhulwana (n 147) paras 17, 24, (invalidating s 21(1) (a)(i) of the Drugs and Drug Trafficking Act 140 of 1992,).
152. S v Mbatha, S v Prinsloo [1996] ZACC 1; 1996 (3) BCLR 293; 1996 (2) SA 464 (9 February 1996), paras 26–27, 34 

(invalidating s 40(1) of the Arms and Ammunition Act 75 of 1969).
153. See S v Coetzee and Others, 6 March 1997, para 32 (also see paras 42–43 on regulatory offences and reverse onuses); see 

also Gary Moore, ‘Rule of Law Project, Use of Reverse Burdens of Proof in Legislation’ (12 January 2018) https://ruleoflaw.org.
za/2018/01/12/use-of-reverse-burdens-of-proof-in-legislation accessed 2 December 2022. 

154. Coetzee (n 153) para 96. 

https://ruleoflaw.org.za/2018/01/12/use-of-reverse-burdens-of-proof-in-legislation
https://ruleoflaw.org.za/2018/01/12/use-of-reverse-burdens-of-proof-in-legislation
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In criminal cases,  
the defendant is 

presumed innocent 
until proven guilty.

TANZANIA
The standard of proof in civil cases is a preponderance of 

probabilities,155 which requires a plaintiff to prove that it is 

‘more probable than not’ that their claim is true.156 If the 

probabilities are equal, or if the plaintiff does not meet that 

standard, the claim fails.157 The party that asserts a fact must 

prove that fact on the balance of probabilities.158

There are exceptional circumstances in which the civil 

standard of proof is raised. First, in cases of fraud or a 

similar violation, ‘something more than a mere balance of 

probabilities’, but less than ‘beyond a reasonable doubt’ 

is required.159 Second, in election cases, one who alleges 

that the results of an election are null or void as a result 

of fraud or irregularity must prove their claim beyond a 

reasonable doubt.160

In criminal cases, the defendant is presumed innocent until 

proven guilty.161 To convict, the prosecution must prove the 

defendant’s guilt beyond a reasonable doubt.162 

Case law addressing the constitutionality of reverse burdens 

of proof is sparse. In Republic v Wambura, the court 

affirmed that, ‘it is settled law that, when the burden shifts 

to the accused person, the standard of proof is on balance 

of probabilities.’163 

155. Evidence Act 2016 s 3(2) (b) (see also ss 110 (burden of proof generally),  
115 (burden of proving fact especially within knowledge in civil proceedings; also, 
Ziad Mohamed Rasool General Trading Co. L.L.C. v Anneth Joachim Mushi [2021] 
TZHC 5755 pp 3–4; see Faraji v National Housing Corporation Land [2018] TZHC 
46; p 25. 

156. Sudi Kasapa v Paulo Futakamba, [2022] TZHCLandD 134, pp 2–3, (citing John 
Rwonga v Salimu Ngozi, [2019] TZHCLandD 15.

157. Sudi Kasapa (n 156) (citing John Rwonga v Salimu (n 156)). 
158. Evidence Act, 2016 ss 110(1)–(2); see e.g., Makabi v Nyaso Enterprises (Co. Ltd) 

[2018] TZHC 69, p 18. 
159. Mgema v Basil [2022] TZCA 91, p 4 (citing Ratilal Gordhanbhai Patel v Lalji Makanji 

[1957] E.A 314). 
160. Masato et al. v Bulaya et al., [2017] TZCA 183, p 10 (citing National Elections Act, 

2015 s 108. Note: The National Elections Act s 108 states that the standard is ‘to the 
satisfaction of the High Court’). 

161. Constitution of Tanzania 2005 s 13(6)(b). 
162. Evidence Act 2016 s 3(2)(a) (also see s 114 regarding the burden of proof on the 

accused in specific circumstances); also, Agasto Emmanuel v The Republic, [2020] 
TZHC 1838 pp 3–4 (‘The general rule in criminal cases is that the burden of proof 
rests throughout with the prosecution.’).

163. Republic v Wambura, [2021] TZHCCED 5.
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UGANDA
In civil cases, the burden of proof is on the party who desires the court to accept the 

existence of certain facts,164 unless otherwise required by law.165 The standard is proof 

upon the balance of probabilities.166 

In criminal cases, an accused is presumed innocent until the prosecution fulfils its duty 

to prove its case167 beyond a reasonable doubt.168 The accused must be convicted on the 

strength of the prosecution’s case, not on the weakness of his defence.169 The burden to 

prove a specific fact170 may be on the accused, for example, to prove that his conduct 

is somehow exempt or excused from criminal liability,171 such as in cases of temporary 

insanity,172 narcotics,173 sedition,174 kidnapping,175 cattle rustling,176 felony intent,177 loitering 

with intent,178 and fraud or forgery.179

ZAMBIA
In Zambia, the standard of proof in civil cases is the balance of probabilities.180 The burden 

of proof lies upon the party asserting the claim.181 The plaintiff does not automatically 

discharge its burden merely on account of the failure of the defence.182 

However, in some cases, courts have applied a higher standard of proof, but distinct from 

the criminal standard. For example, in Lewanika v Chiluba,183 the Supreme Court affirmed 

that election petitions require a ‘fairly high degree of convincing clarity’.184 In Lewanika, 

the petitioners challenged the 1998 presidential election, alleging that the winner was not 

a Zambian citizen by birth or descent, as required by Article 34(3) of the Constitution.185 

164. Evidence Act 2016, s 101.
165. Ibid at ss 103, 106 (the burden of proving a fact within a person’s special knowledge is on that person); e.g., Anti-Corruption Act 6 

of 2009 s 63A (‘any property acquired, or expenditure made, by a person convicted of corruption is presumed to be a benefit of the 
corruption unless rebuttal evidence proves the contrary on the balance of probabilities’). 

166. E.g., Okech v Odong [2015] UGHCLD 4, p 4. 
167. Constitution 1995, Art 28(3) (a).
168. E.g., Evidence Act 1909, s 105(1) (b); Uganda v Monday Wilson [2019] UGHCCRD 18, p 1 (citing Constitution 1995, art 28; 

Woolmington v Director of Public Prosecutions [1935] AC 462, United Kingdom; Uganda v Joseph Lote [1978] HCB 269). 
169. Uganda v Monday Wilson (n 168) p 1, (citing Insrail Epuku s/o Achietu v R [1934] I 166 p 167. 
170. Constitution 1995, art 28(4) (a); Evidence Act 1909, ss107 (to prove someone is dead), 108 (to prove someone is alive), 109 (to 

prove a special relationship, such as landlord and tenant), 110 (ownership of a possession), 111 (good faith transactions).
171. Evidence Act 1909, ss 103, 105(1).
172. Penal Code 1950, s 194(1).
173. Narcotic Drugs and Psychotropic Substances (Control) Act 2016, ss 17(a) (landowners must prove they did not cooperate or assist 

with growing narcotics on their land), 75 (the person claiming ‘any licence, authority, or other matter of exception or defence’ has 
the burden to prove such matter).

174. Penal Code 1950, ss 40(1)(d)–(2).
175. Ibid, s 243(2).
176. Ibid, s 266(1) (c).
177. Ibid, s 300(1) (b), (f).
178. Ibid, s 301(2).
179. Ibid, ss 350(b), 350(g), 357, 364(c), 365, 372–373, 375–376, 382, 385.
180. E.g., Kajimanga v Chilemya [2016] ZMSC 189, p 21 (stating the difference between the standard of proof in criminal and  

civil cases).
181. Sobek Lodges Ltd. v Zambia Wildlife Authority [2011] ZMHC 70, p 20 (‘So far as the persuasive burden is concerned, the burden 

of proof lies upon the party who substantially asserts the affirmative of the issues. If, when all the evidence is adduced by all 
parties, the party who has this burden has not discharged it, the decision must be against him. It is an ancient rule founded on 
considerations of good sense and should not be departed from without strong reasons.’) 

182. ZCCM Investments Holdings Plc v Woodgate Holdings Ltd [2011] ZMHC 5, p 15.
183. Lewanika and Others v Frederick Jacob Titus Chiluba (Constitutional Jurisdiction) [1998] ZMSC 11, p 6. 
184. Ibid, p 6; see also Chilombo v Hamaleke [2018] ZMCC 1, p 15. 
185. Lewanika (n 183) 6.

https://zambialii.org/zm/judgment/supreme-court-zambia/2016/189
file:///C:\Users\Joelle\Downloads\Sobek%20Lodges%20Ltd.%20v%20Zambia%20Wildlife%20Authority%20(2008\HP\668)%20%5b2011%5d%20ZMHC%2070,%20p%2020%20(26%20May%202011)
file:///C:\Users\24828\AppData\Local\Packages\Microsoft.Office.Desktop_8wekyb3d8bbwe\LocalCache\Roaming\Microsoft\Word\ZCCM%20Investments%20Holdings%20Plc%20v%20Woodgate%20Holdings%20Ltd%20(HK%201%20of%202008)%20%5b2011%5d%20ZMHC%205,%20p.%2015%20(17%20March%202011)
https://zambialii.org/zm/judgment/supreme-court-zambia/1998/11
https://zambialii.org/zm/judgment/constitutional-court-zambia/2018/1
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The Court dismissed the petition, denoting that it required a standard higher than ‘a 

mere balance of probabilities’,186 because the petition was brought ‘under constitutional 

provisions and would impact upon the governance of the nation and the deployment of the 

constitutional power and authority.’187 In Zulu v Kalima, the Supreme Court detailed that 

this new standard falls in between the balance of probabilities and the criminal standard of 

proof beyond reasonable doubt.188 

The standard of proof in criminal cases is proof beyond reasonable doubt.189 Although the 

CPC does not establish the burden of proof, case law holds that it lies ‘from the beginning 

to end’ upon the prosecution.190 This rule derives from the English common law, in particular 

from the case Woolmington v Director of Public Prosecution,191 and has been adopted by 

both the Supreme Court and the High Court.192 

In certain instances, the legislature has created ‘reverse onus’ provisions, which place the 

burden of proving certain matters on the accused in criminal trials. For example, where 

an accused is charged with possessing or conveying anything that may be reasonably 

suspected of having been stolen or unlawfully obtained, he shall be guilty of an offence 

unless he can satisfy the court that he legitimately came by the item.193 Further, in certain 

terrorism offences, the defendant is required to prove certain defences on the balance 

of probabilities in order to successfully defend himself against specific charges.194 For 

instance, where the accused is charged with belonging to a terrorist organisation, they must 

prove on the balance of probabilities that the organisation was not a terrorist organisation 

or that they did not take part in the organisation’s activities.195 

In Revision of People v Liato, the Supreme Court discussed the scope of Sections 71 and 

78 of the Forfeiture of Proceeds of Crime Act.196 In this case, the High Court dismissed the 

prosecution’s claim that the accused person’s property constituted proceeds of a crime 

because, according to section 71(2) of the Act, the accused person did not have the burden 

to prove the legitimacy of the property.197 The Supreme Court reversed that decision.198 

The Supreme Court held that, with the enactment of sections 71 and 78 of the Act, the 

legislature wanted to ‘lower the standard of proof… as well as to reverse, to a certain extent, 

the burden of proof …’199 The court considered the constitutionality of reverse burdens, 

finding that Article 18(12) of the Constitution specifically allows the legislature to require the 

accused to prove certain facts.200 

186. Ibid. 
187. Ibid. 
188. Zulu v Kalima ZMSC 24, pp 21, 35. 
189. E.g., Kajimanga (n 180) p 21 (stating the difference between the standard of proof in criminal and civil cases).
190. E.g., The People v Nyambe Musakanya [2012] ZMHC 74, p 9 (citing Murono v The People (2004) Z.R. page 210 (2004)). 
191. Woolmington v Director of Public Prosecutions [1935] A.C. 462 (holding that ‘[t]hroughout the web of the English Criminal Law one 

golden thread is always to be seen, that it is the duty of the prosecution to prove the prisoner’s guilt … No matter what the charge 
or where the trial, the principle that the prosecution must prove the guilt of the prisoner is part of the common law of England and 
no attempt to whittle it down can be entertained.’).

192. E.g., The People v Nyambe Musakanya (n 190) p 9 (citing Murono (n 447).
193. Penal Code Act 1931 s 319.  
194. Anti-Terrorism and Non-Proliferation Act, 2018 arts 36(3), 41(2), and 42(4) Anti-Terrorism Act, arts 17(2), 18(4), and 24(3) (2007).
195. Anti-Terrorism and Non-Proliferation Act 2018 art 41(2). 
196. Revision of People v Liato (Appeal No. 291/2014) [2015] ZMSC 26, pp 4–6, 44–49, 51–52 (1 June 2015) (citing Forfeiture of 

Proceeds of Crime Act 2010, ss 71, 78. 
197. Ibid, pp 4–5.
198. Ibid, pp 52–53.
199. Ibid, p 52.
200. Ibid, p 35 (citing Constitution of Zambia 2016, art 18(12).
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https://zambialii.org/zm/judgment/supreme-court-zambia/2013/24
https://zambialii.org/zm/judgment/supreme-court-zambia/2016/189
https://zambialii.org/zm/judgment/high-court-zambia/2012/74
https://www.bailii.org/uk/cases/UKHL/1935/1.html
https://zambialii.org/zm/judgment/high-court-zambia/2012/74
https://old.zambialii.org/node/7861
https://www.parliament.gov.zm/sites/default/files/documents/acts/The%20Anti-Terrorism%20Proliferation%20Act%202018.pdf
https://zambialii.org/zm/legislation/act/2007/22/fa2007190.pdf
https://zambialii.org/zm/legislation/act/2018/6/anti-terrorism-proliferation-act-6-2018.pdf
https://zambialii.org/zm/judgment/supreme-court-zambia/2015/26
https://www.parliament.gov.zm/sites/default/files/documents/acts/Forfeiture%20of%20Proceeds%20of%20Crime%20Act%202010.PDF
https://www.parliament.gov.zm/sites/default/files/documents/acts/Forfeiture%20of%20Proceeds%20of%20Crime%20Act%202010.PDF
https://zambialii.org/zm/judgment/supreme-court-zambia/2015/26
https://constituteproject.org/constitution/Zambia_2016.pdf?lang=en
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The State bears the 
burden of proof in 
criminal cases, which 
must be proven 
beyond a reasonable 
doubt.

ZIMBABWE
In Zimbabwe, the standard of proof in civil cases, including 

disciplinary tribunals,201 is the balance of probabilities,202 

which ‘… should not be understood as requiring that the 

probabilities should do no more than favour one party in 

preference to another. What is required is that the probabilities 

in the case be such that, on a preponderance, it is probable 

that the particular state of affairs existed.’203 The onus of proof 

is generally on the claimant.204 Where a negative assertion is 

an element of the party’s claim or defence, that party has the 

burden to prove it.205 Further, the defence bears the onus for 

special defences or raising a new issue.206 In cases involving 

both civil and criminal issues, the court decides each issue 

separately from the other.207

The State bears the burden of proof in criminal cases, 

which must be proven beyond a reasonable doubt.208 In 

some instances, the accused is obliged to proffer sufficient 

evidence to ‘lay a foundation for the defence’.209 Nevertheless, 

the prosecution is still required to prove the charge against 

the accused beyond a reasonable doubt; the evidential 

burden merely applies to the assertion of certain defences.210 

Certain statutes require that the accused prove specific facts 

on the balance of probabilities, usually in cases in which the 

accused has particular knowledge of the matter and it would 

be especially difficult for the prosecution to prove.211 The 

Supreme Court held that the following principles determine 

whether a burden shift is constitutional: 

1. A statute cannot validly impose on the accused the 

burden of proving his innocence or disproving his guilt.

2. Any presumption must not place the entire onus on  

the accused; there is always an onus on the 

prosecution to bring him within the general framework 

of an enactment before any onus may be placed on him 

to prove his defence.

201. E.g., Nyarumbu v SANDVIK Mining & Construction Zimbabwe Pvt Ltd [2013] ZWSC 31, p 3.
202. E.g., Dube v Murehwa And Another [2021] ZWSC 68, p 11; St. Engenas Zionist 

Christian Church v Mahwehwe & 6 Others [2021] ZWMSVHC 11, p 8; Brian Crozier, 
‘What is a Crime’ (University of Zimbabwe LL.B. Criminal Procedure Lecture Notes) 
https://old.zimlii.org/content/what-crime. 

203. Nyamambi v Bongani Ncube [2015] ZWBHC 82, p 4. 
204. ZUPCO Ltd. v Pakhorse Services (Pvt) Ltd. [2017] ZWSC 13, p 12.
205. Delta Corporation Ltd. v Forward Wholesalers (Pvt) Ltd. & Another [2017] ZWHHC 53,  

p 6) (citing Nyahondo v Hokonya & Ors 1997 (2) ZLR 457 (SC)). 
206. Ibid, p 5.
207. E.g., Muchengi v. LED Travel & Tours [2014] ZWLC 158, p 3.
208. E.g., S v. Nyangu [2020] ZWHHC 326, p 3 (21 May 2020).
209. S v Mafusire [2010] ZWHHC 130, p 7 (citing Glanville Williams, Textbook of Criminal 

Law (2nd edn, Stevens & Son 1983) p 663).
210. E.g., S v Mafusire (n 209) p 7 (the defence bears the evidential burden to prove the 

defence of non-insane automatism).
211. Crozier (n 202).

https://old.zimlii.org/content/what-crime
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3. The presumption may relate to a state of mind, that 

is an intention, where the element of the crime is a 

fact exclusively or particularly within the knowledge 

of the accused.

4. A presumption will be regarded as reasonable if  

it places an onus upon the accused where proof  

by the prosecution of such a specific fact is 

impossible or difficult but where the fact is well 

known by the accused.

5. The presumption must not be irrebuttable  

(i.e. incapable of being disproved).212

For example, in drug cases, the accused must prove 

that he/she had a license exempting him/her from the 

general prohibition of drug possession.213 If an accused 

is charged with raping a mentally ‘incompetent’ 

person and argues that the person consented, then 

the accused must prove that the person was capable 

of, and in fact did, consent,214 as such persons are 

presumed incapable of consent.215 Similarly, a reverse 

onus arises in charges of bribery.216 Finally, if charged 

with deliberately infecting another with a sexually 

transmitted disease, the accused must discharge 

the rebuttable presumption that he knew or realised 

the risk that he was suffering from it.217 Providing the 

reverse onus provision complies with the Chogugudza 

principles (above), the provision is constitutional.218

212. Ibid (citing S v Chogugudza 1996 (1) ZLR 28 (SC)). The case concerned 
the tension between reverse burdens and s 18(13) (b) of the Constitution of 
Zimbabwe 1980, which stated that ‘Nothing contained in or done in under the 
authority of any law shall be held to be in contravention of – […] (b) subsection 
(3) (a) to the extent that the law in question imposes upon any person charged 
with a criminal offence the burden of proving particular facts.’ No such 
provision is contained in the current Constitution. Rather, s 70(1) (a) merely 
provides for the right of an accused person to be presumed innocent until 
proven guilty. Given that modern case law on reverse onus provisions still refer 
to the Chogugudza principles in upholding such reversals, it is suggested that 
the principles still apply and that once they are satisfied, no constitutional issue 
arises. See, e.g., S v Kuruneri [2007] ZWHHC 59, pp 19–20.

213. Criminal Procedure and Evidence Act 2016, s 146(2) (b); Criminal Law 
(Codification and Reform) Act 2004. 

214. S v Machona [2015] ZWHHC 450, p. 6. 
215. Criminal Law (Codification and Reform) Act 2004, s 64.
216. Ibid, s 170(2); e.g., S v Mukondo [2017] ZWHHC 277, p 3.
217. Criminal Law (Codification and Reform) Act 2004, s 78(3); G Feltoe, 

‘Constitutionality of the Offence of Deliberately Transmitting HIV: Case-Note on 
the Case of S v Mpofu & Anor CC-5-16 [2016]’ 2017 1(1) Zimbabwe Electronic 
Law Journal, 104–111.

218. Simbarashe Mubvuma, ‘Reflecting on s 277 (3) of the Criminal Law Code: 
A story of Unconstitutionality or Just Undesirability?’ (2014) 1 University of 
Zimbabwe Students Journal.
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Introduction

The role of the witness in a civil hearing or criminal trial 

cannot be downplayed. Witness evidence is given in two 

ways, through oral evidence in court, and also in affidavits, 

which are sworn statements of fact. While increasing use 

is being made of affidavits – which are items of evidence – 

the importance and necessity of human testimony to 

the trial process cannot be overestimated. Even when a 

court contends with real evidence, such as a weapon, 

or documentary evidence, such as the original written 

agreement between the parties to a suit, it will still require 

oral evidence to explain the relevance of that item to the facts 

in issue. Affidavits set the stage for the parties’ positions 

in a case; parties will stand or fall by their averments or 

allegations. Similarly, witness testimonies are the means by 

which parties seek to develop their theory of the case. Both 

forms of evidence have an important role to play in a case, 

and each of them shall be considered in more depth below. 

A  Written testimony (affidavit)

An affidavit is a sworn statement of facts written by a person 

about what they personally witnessed or know. Affidavits are 

very useful documents because they are tantamount to a 

party’s sworn evidence in court. However, they are only one 

side of the story, and so affidavits must be open to ‘testing’ 

through replying affidavits from the other party, and if need 

be through cross examination in court. 

Traditionally, English law used affidavits as the primary 

supporting document to petitions or applications which are 

usually straightforward matters requiring few contentious 

questions for the court to determine. They find wide 

application as the primary supporting document in many 

forms of causes, including petitions for divorce, petitions 

for interdiction orders, applications for enrolment to the 

legal profession, appointment of executors, applications for 

provisional attachment, applications for interlocutory relief 

and applications for leave to appeal, just to name a few.

Affidavits are written in the first person – from the point 

of view of the person who swears the affidavit (called the 

deponent). While affidavits must only include statements 

(called averments) about information within the knowledge 

of the individual, they may also include statements about 

An affidavit is a  
sworn statement of 

facts written by a 
person about what 

they personally 
witnessed or know.
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the law as it applies to the case at hand. If the deponent is not a lawyer, then statements 

regarding the law are usually couched in terminology such as “I am advised and duly 

believe.” The deponent must be careful that they only depone to matters within their personal 

knowledge and expertise. As such, affidavits are usually supported by annexures or exhibits 

to the affidavit containing documentary evidence (true copies of original documents) and 

supporting affidavits from other persons who corroborate the main affidavit or upon whose 

expertise the deponent to the main affidavit is relying. 

Affidavits must meet certain procedural requirements in order to be accepted as valid by 

the court. These procedural requirements are usually laid out in the procedure code or 

judicial precedent, and consist of rules about the structure of the document as well as 

about the formalities for the swearing and signing of the document. Affidavits must usually 

be sworn or affirmed and signed before a notary, commissioner of the peace, lawyer or 

commissioner of oaths. Furthermore, all of the supporting documents must be properly 

legalised and supporting affidavits must also meet all of the requirements of an affidavit. 

The deponent must make the originals of any documentary evidence available to the court 

and the other parties for examination and all supporting witnesses must also be available 

for cross-examination if necessary.

Legal proceedings that rely on affidavit evidence usually have three types of affidavits: 

the founding affidavit on which the proceedings rely, the answering affidavit(s) of the other 

party(ies) and replying affidavits. It is important to remember that these have usually been 

prepared by legal counsel for the parties. Courts determining matters on affidavit evidence 

should satisfy themselves that the averments contained in the affidavit are in fact the true 

words, experience and knowledge of the deponent. Furthermore, the rules of hearsay 

also apply to averments made in affidavits and can be objected to by the respondent and 

requested to be struck from the affidavit. 

1. Founding affidavit
The founding affidavit is the primary document where the party sets the stage for the basis 

of their case. A case must stand or fall by the allegations made by the affiant (also called a 

deponent) in the founding affidavit. The affiant must provide the court with all the material 

facts and supporting evidence on which they seek to rely to prove their case. The court will 

not allow new matter in reply when no case was made in the original application or if the 

reply reveals a new cause of action.

2. Answering affidavit
The answering affidavit is a respondent’s first and only opportunity to place their version of 

events on record. They must address all relevant facts and material averments canvassed 

in the founding affidavit. Usually the affiant to the answering affidavit will respond to each 

and every averment contained in each paragraph of the founding affidavit, admitting or 

denying each and every factual allegation contained therein. A bare denial of averments or 

allegations is insufficient. If they fail to deny any allegation made in the founding affidavit, 

then it shall be taken to have been admitted. The answering affidavit must be supported 

by any documentation or other supporting affidavits to support the respondent’s version 

of events.
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3. Replying affidavits
Following receipt of the respondent’s answering affidavit, the first party will be allowed to 

comment thereon and to respond to any new facts or disputes raised therein. This is not 

an opportunity for the first party to raise new issues; but they may only respond to the new 

facts or allegations that were raised in the answering affidavit and were not dealt with in the 

founding affidavit. If the replying affidavit fails to deal with any new averment or allegation 

raised in the answering affidavit, then the same shall be deemed to have been admitted.

Usually, once the replying affidavit has been filed the court is in a position to determine the 

merits of the case on the evidence presented in the affidavits. In certain circumstances, 

where the factual matters have not been settled by the replying affidavit, the respondent 

may request an opportunity to file a further affidavit in response to the replying affidavit. 

Alternatively, if it appears that the factual matters contained in the affidavit are not capable 

of being resolved in the affidavits, the court may set the matter down for hearing of the case 

and allow evidence to be fully explored and cross-examined in an ordinary trial manner.

B  Oral testimony

The testimony of a witness presented before the court is usually brought in the form of 

sworn oral testimony in the court room. This follows a similar three step approach: 

1. Examination
‘Examination-in-chief’ is the process whereby one party (‘Party A’) seeks to obtain from 

their own witnesses the evidence, which it is believed they will give.1 It is the means by which 

the party establishes the facts, which support their theory of the case. For each witness, 

the evidence led must be relevant to the facts in issue and must be admissible. Moreover, 

the witness must be competent to give this evidence. Counsel cannot ask witnesses (other 

than experts) ‘to draw an inference from the facts’2 because ‘what is wanted from the 

witness is answers to questions of fact’.3

The evidence given by witnesses in court should come from their own memory. However, if 

the witness needs to refresh their memory, owing to a delay between the event in question 

and the date of the testimony, they may be permitted to do so if they are to be making 

reference to a document made contemporaneously with the events described in it, and 

which the witness actually compiled personally or verified for its accuracy at a time when 

the facts recorded therein were fresh in their memory. The witness would need to confirm 

that the document is an accurate record of the facts it contains. However, the document 

itself does not become evidence; the evidence given is still the witness’s oral testimony. 

1. ‘By the time all counsel’s witnesses have been examined in chief all the elements of the cause of action or defence should have 
been laid out in the evidence. Nothing should be wanting to complete the picture.’ (G B Roberts, Evidence, Proof and Practice 
(LBC Information Services Sydney 1998) p 327).

2. R v Bernard (1858) 1 F&F 239.
3. R v Baldwin (1925) 18 Cr App R 175, 178–179.
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Evidence obtained in examination (whether in chief or cross) should be voluntary and 

authentic, unadulterated by suggestion or by miscommunication.4 Oppressive questioning5 

and leading questions are not permitted. It is for opposing counsel to object to a leading 

question if they so wish; in the absence of an objection, the judge may assume that the 

opposing counsel approves of the type of question being asked. 

The general rule is that a party may not seek to impeach the credit (i.e., attack the credibility) 

of one of their own witnesses. However, when a party’s witness has begun giving evidence 

that is inconsistent with a prior statement that they may have made, they may seek to have 

the judge declare the witness adverse (or hostile), which is what is required if counsel is 

then to be permitted to attack their own witness as part of a damage limitation exercise. 

The question of whether or not a witness is adverse is one for the trial judge, to be decided 

through a voir dire (which must be conducted in the absence of the jury). Note that a hostile 

witness is someone who deliberately withholds from giving evidence, and not merely 

someone who fails to give the evidence, which it was hoped they would give.

To satisfy the court that a witness is adverse, the existence of a prior inconsistent statement 

shall not be sufficient. Other relevant factors may include their refusal to respond to 

questions put to them, and their demeanour in the witness box. Once declared adverse, 

the party may proceed to cross-examine the witness and ask leading questions. 

2. Cross-examination
Every witness who gives evidence in chief is expected to be cross-examined by the 

opposing party immediately thereafter. One purpose of cross-examination is to test the 

evidence provided by that witness and to thereby weaken the credibility of the evidence. 

The other is to establish key facts in favour of the party cross-examining that witness as 

part of the development of their theory of the case. The cross-examiner is not restricted 

to issues that arose during the course of the examination- in-chief. Leading questions in 

cross-examination are permitted. The witness may be questioned about any previous 

inconsistent statement they have made.

The rule in Browne v Dunn6 is authority for the proposition that before one party (‘Party A’) 

may ask the court to reject the evidence of a witness called by the other party (‘Party B’) 

and lead their own evidence in rebuttal, which seeks to contradict what the witness said, 

that witness must in cross-examination be afforded a fair opportunity of rejecting or 

commenting on what the first party (‘Party A’) is going to allege. 

4. E Henderson, ‘Best evidence or best interests? What does the case law say about the function of criminal cross-examination?’ 
(2016) 20(3) The International Journal of Evidence & Proof, 183–199.

5. Oppression is … ‘questioning which by its nature, duration or other circumstances (including the fact of custody) excites hopes 
(such as the hope of release) or fears, or so affects the mind of the subject that his will crumbles and he speaks when otherwise  
he would have stayed silent’ (R v Mushtaq [2005] 1 WLR 1513 (HL), [64], Lord Creswell).

6. (1894) 6 R 67 (HL).
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Cross-examination must not be used for the purpose of commenting on the evidence. 

In Hardy’s Trial7 in 1794, Chief Justice Eyre held: 

[Y]our questions ought not to be accompanied with … comments: they are the proper 

subjects of observation when the defence is made. The business of a cross-examination 

is to ask to all sorts of facts, to probe a witness as closely as you can, but it is not the 

object of a cross-examination to introduce that kind of periphrasis.8

In R v Farooqi,9 the Court of Appeal held: ‘The objective is to reduce delay and inefficiency 

and enhance the prospect that justice will be done. Ambush defence or arguments 

are prohibited’. 

Counsel should not ask questions merely to vilify or insult the witness.10 Furthermore, 

counsel must not use cross-examination to introduce their own information ‘from the Bar’. 

Nor should they make reference to evidence that will not be called or tested.11

Judges must prevent improper questioning and enforce the rules, including any directions 

specific to a particular witness.12 They may also intervene to ensure that the examination 

presents the fact-finders with best evidence, as long as they do not take sides, or begin 

conducting their own investigations.13 The judge may intervene to clarify the evidence given: 

‘Interventions to clear up ambiguities, interventions to enable the judge to make certain that 

he is making an accurate note, are of course perfectly justified’.14

3. Re-examination
The purpose of re-examination is to deal with any issues arising out of cross-examination. 

Questions in re-examination must arise out of the cross-examination, and the opportunity 

cannot be taken to raise new issues that counsel failed to put to that witness in chief, unless 

they were raised in cross-examination. However, the court may permit counsel to ask the 

witness questions relating to their credibility, which could not have been asked in chief, 

but to which the witness is now permitted to respond because they were raised in cross-

examination. The same rules that restrict the questioning of witnesses in examination-in-

chief apply to re-examination (e.g., no leading questions).

7. Hardy’s Trial (1794) 24 How St Trials 199; see also Ing’s Trial (1820) 33 How St Trials 957 at 999.
8. Ibid, 745.
9. R v Farooqi [2013] EWCA Crim. 1649, [114].
10. Randall v R (Cayman Islands) [2002] UKPC 19, [11], Lord Bingham.
11. Farooqi (n 9), [111].
12. R v Wills [2011] EWCA Crim. 1938.
13. R v Zarezadeh [2011] EWCA Crim 271.
14. R v Hulusi and Purvis (1974) 58 Cr App R 378, 382.A
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C  Competence and compellability

The closely-related status of a witness who is called upon to give oral testimony in court may 

be distinguished between three concepts: ‘competence’, ‘compellability’ and ‘privilege’. 

These concepts may be distinguished as follows:

• COMPETENCE: A person is deemed ‘competent’ to testify if they are permitted to do so 

by law.

• COMPELLABILITY: A person is ‘compellable’ as a witness if they may be obliged to give 

evidence by law.

• PRIVILEGE: A person who is otherwise a competent and compellable witness may 

decline to respond to certain questions in court because they possess a ‘privilege’ 

against doing so. The concept of ‘privilege’ is examined in Chapters 4 and 8.

The general rule is that everyone is both a competent and a compellable witness. This is, 

in origin, a common law rule that both grants competence and enforces compellability 

on everyone to whom no statutory exception applies.15 There are exceptions to this rule, 

however, which will arise under a statutory provision that either:

a. denies competence to an individual; or

b. grants them competence, but shields them from compellability by granting them a 

privilege against answering certain (or any) questions put to them. For instance, a 

criminal accused is competent but cannot be compelled to testify on their own behalf, 

on account of their right to silence. 

1. Child and vulnerable witnesses
With regard to children, there is no official age at which they will become competent to give 

evidence. The issue of age alone is most usually relevant only to the question of whether or 

not they may testify on oath.16 The real test is whether or not they understand the solemnity 

of the occasion and the importance of telling the truth, and give every indication that they 

can give reliable evidence.17 The issue of whether or not the witness is competent to testify 

on oath may be raised either by counsel or by the trial judge.18 The mere fact that the 

witness’s evidence is not given on oath does not of itself decrease the weight to be given 

to that evidence.

A relevant common law principle iterates that just because an individual has some mental 

or psychological affliction, does not render him or her incompetent to testify in areas of fact 

not influenced by that affliction. For example, in R v Hill,19 a ‘lunatic’ who believed that he 

had ‘a number of spirits about him which are continually talking to him’ was nevertheless 

brought from his asylum to testify in court. 

15. It is generally taken to be the case that at common law, ‘competence implies compellability’.
16. Or solemn affirmation, as the case may be.
17. D Field, Queensland Evidence Law (2nd edn, 2011) 90.
18. The High Court in Demirok v The Queen (1977) 137 CLR 20, 31, Gibbs J confirmed the common-law requirement for the jury to be 

absent when any argument is heard regarding the competence of any witness.
19. (1851)169 ER 495.
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Regard must be had for any statutory provisions and guidelines pertaining to the taking of 

evidence of child and vulnerable witnesses. These would be to the effect that the child or 

vulnerable witness is to be treated with dignity, respect and compassion, and that the judge 

should protect them from intimidating or lengthy cross-examination and minimize wherever 

possible any distress or trauma involved in testifying. They may be entitled to give their 

evidence in a less intimidating arena, and the proceeding in which they are testifying should 

be resolved as quickly as possible. 

In R v Barker,20 the court held that even when cross-examining a complainant alleging 

a serious criminal offence, defence advocates must ‘adapt … cross-examination … to 

enable the child to give the best evidence of which he or she is capable.’ 21 The relevant 

consideration when determining the reliability of the evidence obtained is whether it is 

‘helpful’ to the inquiry.22 ‘[C]ross-examiners should not take advantage of a vulnerable 

witness’s linguistic confusion to draw an unfavourable inference against her credibility, and 

it is the duty of the judge to prevent this.’ 23

2.  Expert evidence
Before an individual may give expert opinion evidence, they must first be proved to be an 

expert in the area in which they are about to testify. Even if the judge rules as a matter of 

law that the witness is competent to give expert opinion, the witness may still be subject to 

an attack on their credibility in cross-examination. 

The role of the expert is to assist the court in assessing the facts placed before it. It is 

not the expert’s function to make the court’s decision for it; the court should always be 

left with the final decision. The expert witness is only required in order that certain facts 

may be assessed and understood in their specialist (usually scientific) context. Those 

facts, however, still have to be established by the evidence. The expert evidence may be 

challenged, and may even be rejected if the court is not satisfied with it. The evidence given 

by the expert must stay within their field of expertise. 

The guiding principle is that before expert evidence may be given on a particular issue, it 

must be one in respect of which there is an accepted body of knowledge or an established 

field of expertise. Dixon CJ in Clark v Ryan24 stated: ‘… it appears to be admitted that 

the opinion of witnesses possessing peculiar skill is admissible whenever the subject 

matter of inquiry … so far partakes of the nature of a science as to require a course of 

previous habit or study, in order to the attainment of a knowledge of it.’ If the proffered 

evidence is something that forms part of the general experience of life, then it is referred 

to as ‘common knowledge’ and expert evidence shall not be allowed. When it pertains to 

common knowledge that cannot be disputed, then it may be ‘judicially noted’. 

20. [2010] EWCA Crim. 4.
21. Ibid, at [42].
22. R v Edwards [2011] EWCA Crim 3028 at [28].
23. Henderson (n 4).
24. (1960) 103 CLR 486, 491.
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3. Medical and other professional evidence
Medical doctors and other professional witnesses may be called as experts to explain evidence 

to the court or to provide a professional opinion regarding the evidence before the court. A 

doctor summoned as a professional witness must give evidence on matters of fact relating to 

the case. The witness who practices in another profession, such as forensic auditors, quantity 

surveyors and engineers may also be called by any party or even the court. Evidence may be 

sought as a written statement in the first instance. If all parties agree on the content of the 

evidence, attendance in court may not be required.

Despite the general rule that a witness must only give evidence in court from their own memory, 

doctors in a busy casualty ward or medical centre may have no independent recollection of 

the facts recorded in a medical report, yet nevertheless may be convinced that the medical 

record produced is accurate. In such a circumstance, if the document/ record itself can be 

suitably authenticated, it will be admitted and will in effect replace the evidence of the doctor.

There will be instances where experts disagree regarding the interpretation of evidence, or 

about how a reasonable doctor or other professional would have responded in the same 

situation. This is particularly prevalent in cases involving allegations of medical negligence. In 

the United Kingdom, in the landmark case of Bolam v Friern Hospital Management Committee,25 

the court imposed a test that required that health professionals – like other professionals – be 

judged by their peers; it required doctors to find another expert who would declare that they 

would have done as the defendant did. In 1997, Lord Browne-Wilkinson in Bolitho v City & 

Hackney Health Authority 26 sought to correct what he believed had been a misinterpretation 

of Bolam, reiterating that, ultimately, only courts are arbiters of what constitutes reasonable 

care; doctors cannot be judges in their own cause. His Lordship declared that the court must 

be satisfied that expert opinion has ‘logical force’, that it is capable of withstanding ‘logical 

analysis’. Nevertheless, he later acknowledged that assessment of medical risks and benefits 

is a matter of clinical judgment, which would entail expert evidence. 

In the Court of Appeal27 in Bolitho, Dillon LJ, while affirming that expert evidence was not 

immune from judicial scrutiny, held that to question the defendant’s evidence a court must be 

‘… clearly satisfied that the views of that group of doctors were Wednesbury reasonable i.e. 

views such as no reasonable doctor could have held … [which] would be an impossibly strong 

thing to say of the honest views of experts.’28

In R v Cambridge Health Authority ex parte B,29 Sir Thomas Bingham M.R. declared: 

… the courts are not, contrary to what is sometimes believed, arbiters as to the merits of cases 

… Were we to express opinions as to the likelihood of the effectiveness of medical treatment, 

or as to the merits of medical judgment, then we should be straying far from the sphere which 

under our constitution is accorded to us. We have one function only, which is to rule upon the 

lawfulness of decisions. That is a function to which we should strictly confine ourselves.

Bolam was later overturned in the 2015 Supreme Court case of Montgomery v Lanarkshire 

Health Board30 in relation to matters of informed consent. 

25. [1975] 1 W.L.R 582.
26. [1998] A.C. 232 (H.L.).
27. [1993] 4 Med. L.R. 381.
28. Ibid, 392.
29. [1995] 2 All E.R. 129, 136.
30. [2015] UKSC 11.
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D  Confessions

In civil cases, the first place one would expect to find a formal admission is in the pleadings. 

If a party admits an averment by the other party, or if they simply fail to deny it, then it is 

taken to be admitted for the purposes of the action without the need for further proof. In 

criminal cases, there are no written pleadings. A guilty plea would operate as a formal 

admission of all the elements of the offence charged. A formal admission in either a criminal 

or a civil case can only be withdrawn with the leave of the court once it has been placed 

on the record. 

A confession or admission given by an accused person is likely to be highly influential with 

a jury, which would take the view that if the accused chose to admit their own guilt, then 

they must be guilty. Coldrey J in the Australian case of Hazim v The Queen31, explains 

that the difference between confessions and admissions are that ‘that the former involve 

admissions of actual guilt of the crime, whereas the latter relate to key facts which tend to 

prove the guilt of the accused of such crime.’32

Common law historically found that confessions made to the police or other persons in 

authority were inadmissible. Gradually the rule developed to make confessions to persons 

in authority admissible if certain conditions were met, namely that such confessions were 

voluntary in the sense that they were not obtained through fear, of prejudice or hope or 

advantage exercised or held out by a person in authority or oppression (see Ibrahim v R,33 

Callis v Gunn34 and R v Prager35). In this context, common law and statute have therefore 

provided exceptions to the rule against hearsay. Hence, evidence contained in admissions 

and confessions may in certain circumstances be admitted against the maker of the 

statement to prove the truth of the facts they contain. 

Voluntariness if raised was tested through a voir dire in the absence of the jury with the 

prosecution having to prove beyond reasonable doubt that the confession was voluntary 

(R v Thompson36). Even then, the trial judge retains the discretion to exclude the confession 

if its prejudicial effect outweighed its probative value, that it was obtained by improper or 

unfair means or that it breached the Judges Rules (R v Sang37 R v May38). 

Hence, at common law a confession must be made voluntarily. It cannot be obtained by 

physical force, by threats of it, or by inducement. The common law has always rejected as 

inadmissible confessions that are regarded as involuntary, in the sense that they are not 

made ‘in the exercise of a free choice to speak or to be silent’.39 A confession is admissible 

only against the person making it, and not anyone else – for example, a co-accused. All 

these common law rules were codified in the English Police and Evidence Act 1984 and was 

replicated by similar Acts in other common law countries.

31. (1993) 69 A Crim R 371.
32. Ibid, 380.
33. [1914] A.C. 599 (P.C.).
34. [1964] 1 QB 495.
35. [1972] 1 WLR 260.
36. [1893] 2 QB 12.
37. [1980] AC 402.
38. (1952) 36 Cr. App R 91).
39. R v Lee [1950] 82 CLR 133, 149.A
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Confessions to a person in authority are clearly distinct 

from admissions made to ordinary citizens. Extra curial 

admissions by accused persons to ordinary citizens are 

and were not subject to the same limitations or conditions 

imposed on confessions and such admissions continue to 

be an exception to hearsay. As such they are regarded as 

informal admissions and are statements that are, or may turn 

out to be, adverse to the case of the person who makes it 

and are generally admissible to prove the truth of the facts 

they contain. The common law justification for the reception 

of such admissions was expressed in the nineteenth century 

by Parke B in Slatterie v Pooley40, that “what a party himself 

admits to be true may reasonably be presumed to be so”. 

In the Canadian case of R v Hodgson41 a clear distinction is 

drawn between the need for a voir dire in confessions and 

in cases of admissions. The decisive element appears to be 

that where the statement is made to a person in authority and 

the voluntariness of the statement is challenged, the judge 

must exercise his discretion in both deciding whether or not 

the person was in fact a person in authority and whether or 

not to hold a voir dire.

Hodgson concerned a case where the admission was made 

by the accused person to members of the family of the 

complainant in a rape case. Paisley J was at pains however 

to point out that even in cases ‘where a statement of the 

accused is obtained by a person who is not a person in 

authority by means of degrading treatment such as violence 

or threats of violence, a clear direction should be given to the 

jury as to the dangers of relying upon it.’42 L’Heureux-Dubé 

J was of the view that that was too far a step and that the 

reliability of such admissions remains a matter for the trier 

of fact. 

It must also be noted that while the confession may be 

involuntary, the evidence discovered as a result of that 

confession may be independently admissible.43

40. (1840) 6 M & W 664, 151 ER 579.
41. [1998] 2 S.C.R. 449.
42. Ibid, paragraph 30.
43. Section 76(4) of the U.K. Police and Criminal Evidence Act.

Confessions to a 
person in authority are 
clearly distinct from 
admissions made to 
ordinary citizens.
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E  Character evidence

Character evidence pertains to an individual’s inherent moral character.44 The relevance and 

admissibility of character evidence, and the possible need for a direction and the content of 

that direction, depend on whether the evidence is of the accused’s good character or bad 

character. At common law, a judge is not required to direct the jury about the uses of good 

character evidence.

‘Good character’ evidence45 goes to the credibility of an accused’s evidence given in court 

and statements made out of court,46 and may include an accused’s good reputation or 

perhaps his or her favourable disposition. The direction to a jury regarding good character 

evidence was laid down by the Court of Appeal in the case of R v Vye47and by the House 

of Lords in R v Aziz48 that an accused person who possesses a good character is entitled 

to a mandatory direction (a ‘Vye direction’) in the summing-up. The trial judge is required 

to instruct jurors, first, that the accused’s good character is significant in order to assess 

his credibility when he has testified or when he has made admissible, exculpatory pre-trial 

statements and secondly in assessing the likelihood of the accused’s having committed the 

offence with which he has been charged.

Evidence of an accused’s ‘bad character’ is generally inadmissible on the basis that it 

is unfairly prejudicial. At common law, it can only be used to negate evidence of good 

character; it cannot be used as directly relevant to the issue of guilt. At common law, it is 

accepted that there is a high degree of risk that a jury would use bad character evidence to 

engage in impermissible propensity reasoning; therefore, judges must clearly direct the jury 

on both the permissible and impermissible uses of bad character evidence.

F  Similar fact

‘Similar fact evidence’ describes a process whereby a jury is informed of an accused’s 

previous misdeeds so as to demonstrate that they are more likely than anyone else to have 

committed the instant offence by reference to the ‘strong degree of probative force’ linking 

the modus operandi of whoever committed the offence with which the accused is charged, 

and the modus operandi employed by the accused on the prior occasion.49 

Prior behaviour in the form of court records of a conviction proven in court (by a finding 

of guilt or by a guilty plea) may be entered into evidence. The previous court record may 

be relied on as prima facie proof of the material facts underlying the previous conviction. 

However, this may not be used as evidence to suggest a propensity to commit a particular 

type of crime or modus operandi.

44. R v Rowton (1865) 169 ER 1497.
45. See Eastman v R (1997) 76 FCR 9.
46. R v Vye [1993] 1 WLR 471.
47. Ibid. 
48. [1996] A.C. 41.
49. Field (n 17) 179.A
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When, however, the similar fact evidence is being revealed at first instance in court in order 

to support an allegation of fresh offending, it is a different matter. This use of similar fact 

evidence employs ‘coincidence reasoning’, which suggests that it would be stretching 

coincidence too far to say that multiple incidents of identical behaviour by the accused on 

separate occasions occurred by accident, or without criminal intent, as opposed to being 

part of a general course of criminal conduct on their part.

G  Opinion

When a witness is called to testify, the court is interested in hearing only those facts of 

which the witness is aware from their own knowledge. Their opinion of what may have 

happened is irrelevant. In other words, ‘[t]he witness must not state an opinion on the facts, 

but should confine the evidence to describing the facts’.50

1. Expert opinion
For very technical matters, or those that are otherwise beyond everyday human experience, 

the court may require guidance from an expert witness before it may reach an informed 

conclusion on the facts as a whole. An example includes establishing the cause of death 

in a murder trial, where the expert witness would give an opinion based on facts that either 

they have personally observed, or that have been put to them in the form of a hypothesis, 

the facts underlying which are proved by other witnesses. 

2. Non-expert/lay opinion
The individual giving an opinion is not an ‘expert’, but cannot effectively give their evidence 

without including within their testimony some element of personal opinion. For instance, the 

witness who identifies the accused as the person who assaulted them is in effect telling the 

court that, in their opinion, the individual who assaulted them is the person who is presently 

sitting in the dock. Another example would be an individual who identifies the signature of 

a deceased parent or spouse on a will, since it is something with which they would likely 

be very familiar. 

Other examples commonly include opinions on the weather, the visibility on a particular day, 

whether a vehicle was travelling fast, or whether the accused looked distressed. However, 

the witness cannot offer legal opinions based on that evidence (e.g., the accused was unfit 

to drive the vehicle). 

A witness may give ‘honest belief’ evidence based on an opinion. In Fryer v Gathercole,51 a 

witness was permitted to testify to her opinion that a pamphlet returned to her by a friend 

was the same one she had originally loaned to him, although she could not be sure. 

50. Roberts (n 1) 509.
51. (1849) 154 ER 1209.
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COUNTRY-SPECIFIC DISCUSSIONS ON:
AFFIDAVIT EVIDENCE, ORAL TESTIMONY, COMPETENT AND 
COMPELLABLE WITNESSES, CONFESSIONS, CHARACTER 
EVIDENCE, SIMILAR FACT EVIDENCE, AND OPINION EVIDENCE

BOTSWANA

Affidavit evidence
In High Court pleadings, except where proceedings are prescribed by law, an affidavit must 

support every application.52 The evidence should be given by affidavit and the judge may 

order the attendance for cross-examination of the affiant (deponent) upon request by either 

party.53 An affidavit shall be sworn before a commissioner or other officer empowered to 

administer an oath, and every commissioner should express:

a. the time, date, and place of an affidavit, or

b. the acknowledgement of any deed or recognizance,

Otherwise, the affidavit will not be held authentic, nor be admitted to be filed or enrolled 

without the leave of the judge.54

In civil cases, an affidavit from a bank director, manager, or officer can verify records as 

admissible prima facie evidence of the information contained in those records.55 

In criminal proceedings, affidavits are considered prima facie proof of certain facts.56 For 

example, if a question arises as to whether or not a fact or action in any governmental 

department, court, or bank took place, an affidavit by a person working for the relevant 

entity stating that the fact or action did not take place is prima facie proof that the fact or 

act did not take place.57 Also, any fact ascertained by an examination or process requiring 

a scientific skill can be proved by an affidavit of a professional certified by Botswanan or 

South African authorities.58 

Oral testimony 
In civil trials, each witness is examined, cross-examined, or re-examined by only one 

counsel from each party.59 In general, witnesses shall be examined viva voce unless the 

judge orders that the evidence should be given by affidavit.60 Witnesses shall testify under 

oath or equivalent affirmation,61 subject to certain exceptions.62 As a general rule, advocates 

should not unduly prolong civil trials by engaging in excessive examination or cross-

examination of witnesses, as the trial judge is empowered to penalise parties for doing so.63

52. Rules of the High Court 2011, Order 12.
53. Ibid, Order 13(1).
54. Ibid, Order 13(4), (5).
55. Evidence in Civil Proceedings Act 1977, ss 35–36.
56. Criminal Procedure and Evidence Act 2005, s 222. 
57. Ibid, s 222(1).
58. Ibid, s 222(4).
59. Rules of the High Court 2011, Order 45(8).
60. Ibid, Order 44(2).
61. Evidence in Civil Proceedings Act 1977, ss 2, 5–6, 29.
62. Ibid, s 30.
63. Rules of the High Court 2011, Order 45(24).A
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In criminal proceedings, witnesses must make an oath or affirmation,64 subject to certain 

exceptions.65 After opening statements, the prosecution may examine witnesses,66 who are 

subject to cross-examination by the defence.67 Case law indicates that leading questions 

are permissible in cross-examination.68 Witness testimony must be viva voce and in the 

presence of the accused, unless he ‘so conducts himself as to render the continuance of 

the proceedings in his presence impracticable.’69 In general, proceedings must be in open 

court, but exceptions include 1) when the court determines that holding the trial within closed 

doors would ‘be in the interest of good or public morals or of the administration of justice’70 

or 2) in trials for certain acts of sexual violence.71 The rules relating to examination and 

cross-examination not governed by the law of Botswana shall be determined by reference 

to the law in force in criminal proceedings in the Supreme Court of Judicature in England.72 

Competent witness
In civil cases, no person can be excluded from being a witness or giving evidence unless 

there is a valid legal objection to their competency.73 The general grounds for incompetency 

are insanity or intoxication.74 Children who understand the obligation of an oath are 

considered competent and cannot be excluded from testifying, but children who are not 

able to understand it are considered incompetent to testify.75 After divorce, former spouses 

are not competent to testify about matters that occurred during the marriage.76

In criminal matters, no one shall be excluded from being a witness unless expressly 

excluded by law.77 For instance, a person deprived of the proper use of reason or afflicted 

with idiocy, lunacy, insanity, or ‘imbecility of mind arising from intoxication or otherwise’ is 

considered incompetent.78 

The accused’s spouse is a competent witness for the defence.79 For the prosecution, the 

accused’s spouse is competent, but not compellable, to give evidence without the accused’s 

consent in cases where the accused is prosecuted for an offence against the separate 

property of the accused’s spouse.80 However, the accused’s spouse is both competent and 

compellable without the accused’s consent to give evidence in trials for offences against 

the spouse or their children, or of bigamy, incest, or perjury in certain instances.81 Finally, 

professional advisers are not competent to give evidence against their client without the 

client’s consent.82 

64. Criminal Procedure and Evidence Act 2005, ss 219–220.
65. Ibid, s 221.
66. Ibid, s 180(2).
67. Ibid, s 177.
68. E.g., Nchindo and Others v S [2013] BWCA 18, para 94.
69. Criminal Procedure and Evidence Act 2005, s 178(1)–(2).
70. Ibid, s 178(4).
71. Ibid, s 178(5) (specifically, trials for ‘rape, attempted rape, indecent assault on any woman or girl, defilement of a girl under the age 

of 16 years, and indecent assault on a boy under the age of 14 years’).
72. Criminal Procedure and Evidence Act 2005, s 276.
73. Evidence in Civil Proceedings Act 1977, s 2.
74. Ibid at s 4.
75. Ibid at s 5.
76. Ibid at s 9.
77. Criminal Procedure and Evidence Act 2005, s 214.
78. Ibid, s 216.
79. Ibid, s 218.
80. Ibid, s 217(2).
81. Ibid, s 217(1).
82. Criminal Procedure and Evidence Act 2005, s 256.

http://www.botswanalii.org/cgi-bin/disp.pl/bw/cases/BWCA/2013/18.html?stem=0&synonyms=0&query=%22leading%20questions%22
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Compellable witness
Civil proceedings
1. Spouses and former spouses of a party are not compellable.83 After a divorce, 

the former spouse is not competent or legally compellable to give evidence about 

matters that occurred during the marriage and as to which the spouse would 

not have been competent or compellable to give evidence if the marriage was 

intact at the time of the trial.84 Also, spouses are not compellable to disclose any 

communication made between them during the marriage.85

1. Professional advisors are not competent or compellable to give evidence against 

their client unless the client gives consent.86 

Criminal proceedings
1. The accused cannot be compelled to testify.87 If the accused chooses to testify, he 

cannot be compelled to answer questions tending to show that he has committed 

or has been convicted of any offence other than the one he is being charged with, 

or that he is of bad character.88

2. The spouse of the accused is not compellable to give evidence for the prosecution 

without the accused’s consent, unless the accused person is charged with an 

offence against their spouse or their children, or offences of bigamy, incest, or 

perjury committed in judicial proceedings connected with an offence allegedly 

committed by any one of them against the other, inter alia.89 Nevertheless, the 

accused’s current or former spouse shall not be compelled to disclose any 

communication between them during the marriage.90

3. Professional advisors are not competent or compellable to give evidence against 

their client unless the client gives consent or the advisor obtained the information 

before the professional relationship with the accused.91 

4. A witness cannot refuse to answer a question if the answer would expose them to a 

civil claim.92 However, a witness is not compellable to answer a question that would 

expose him to any pains, penalty, punishment, or criminal charge, or that would 

degrade his character.93 

5. A witness is not compellable or permitted to give evidence that he should not 

disclose on grounds of public policy.94 

83. Evidence in Civil Proceedings 1977, ss 7–8.
84. Ibid, s 9.
85. Ibid, s 25.
86. Ibid, s 10.
87. Constitution 1966, s 10(7).
88. Criminal Procedure and Evidence Act 2005, s 252.
89. Ibid, s 217.
90. Ibid, s 253.
91. Ibid, s 256.
92. Ibid, s 255.
93. Ibid, s 258.
94. Ibid, s 257.A
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Confessions
A confession is admissible if the accused made it freely and voluntarily, in his sound and 

sober senses, and without undue influence.95 If the confession is made to a police officer, it 

is not admissible unless confirmed and reduced to writing in the presence of a magistrate 

or other justice who is not a police officer.96 If the confession is made during a preparatory 

examination before a magistrate, the accused must be told that he is not obliged to make 

any statement that may incriminate him and that what he says may be used against him.97 

The prosecution bears the burden of proving the facts sufficient to admit a confession, and 

objections to its admissibility should generally be raised when the prosecution begins to 

introduce the confession evidence.98 Nevertheless, the defence’s failure to object at this 

point does not preclude a later objection to a confession’s admissibility; to prevent the 

accused from objecting later would ‘run the risk of letting the technicalities of the situation 

prevail over the requirements of justice.’99

Character evidence
In general, admissibility of character evidence is determined by referencing the rules in 

similar cases in the Supreme Court of Judicature in England.100 Specifically, in criminal 

matters, an accused person called as a witness cannot be asked and is not required to 

answer any question tending to show that he has committed or has been convicted or 

charged with an offence other than the one that he is being charged with, or is of bad 

character.101 However, exceptions to this rule include:

• If the accused has asked questions of any witness to establish or has himself 

given evidence of his own good character, or the nature or conduct of the 

defence involves the imputation of the character of the prosecutor or any witness 

for the prosecution.102 

• If the accused has given evidence against any other person charged with the 

same offence.103 

• If the proceedings against the accused are made in relation to evidence on 

charge of receiving stolen items.104 

• If the proof that the accused has committed or has been convicted of such 

offence is admissible evidence and relevant in order to show that he is guilty of 

the offence with which he is charged.105

95. Criminal Procedure and Evidence Act 2005, s 228(1) (i).
96. Ibid, s 228(1) (ii).
97. Ibid, s 228(1) (iii).
98. Kwae v The State [1996] BWCA 25; [1996] BLR 159 (CA), p 19. 
99. Ibid, p 23.
100. Criminal Procedure and Evidence Act 2005, s 232; Evidence in Civil Proceedings Act 1977, s 13.
101. Criminal Procedure and Evidence Act 2005, 252. 
102. Ibid, 252(a)
103. Ibid, s 252(b)
104. Ibid, s 252(c)
105. Ibid, s 252(d)

http://www.botswanalii.org/cgi-bin/disp.pl/bw/cases/BWCA/1996/25.html?stem=0&synonyms=0&query=%22confession%22
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Evidence of the character of ‘any woman on whose person any rape or attempt to commit 

rape or indecent assault is alleged to have been committed’ is admissible or inadmissible 

in accordance with the rules of the Supreme Court of Judicature in England.106

In defamation cases, bad character evidence is admissible in relation to mitigation of 

damages, but such evidence may not include evidence of specific incidents of criminal or 

unlawful or unconscionable past behaviour; further, previous unlawful behaviour ‘can never 

act as a licence for, or partial justification for future defamation.’107 

Similar fact evidence
Similar fact evidence ‘is generally to be excluded unless its probative force is strong.’108 In 

S v Mphuti, the court expressly endorsed the approach of the English case of R v P, which 

provides for a balancing the ‘probative contribution of the evidence’ and its prejudice to the 

accused.109 The court continued, stating that ‘where the accused’s alleged behaviour on 

a different occasion bears significant points of relationship to his behaviour in the case on 

hand, that evidence is admissible.’110

Opinion evidence 
Opinion evidence is admissible in certain circumstances. Generally speaking, expert 

opinion evidence is permissible in civil proceedings111 and criminal trials.112 The opinion 

of a medical practitioner or officer regarding the cause of death of any person or animal 

is admissible, and may be proved by a signed report of the practitioner or officer.113 More 

broadly, case precedent affirms the admissibility of the expert opinion evidence where the 

witness holds sufficient knowledge and experience to qualify as an expert, and where their 

conclusions are supported by facts explained in detail.114 

Lay opinion evidence is admissible in more limited circumstances. Any witness may testify 

regarding the genuineness or otherwise of handwriting in dispute.115 Similarly, any witness 

can testify as to their recognition of footprints and shoeprints, but usually only an expert 

may testify that footprints or shoeprints were made by the same person.116 However, this 

is not an inflexible rule, and while the statements of lay persons in this context may not be 

conclusive, they are not without evidential value.117

106. Ibid, s 232.
107. Mzwinila v CBET (Pty) Ltd T/A Midweek Sun and Others [2010] BWHC 24, para 17. 
108. S v Mphuti [2008] BWHC 510, para 23.
109. Ibid, paras 24–25 (citing R v P [1991] 3 All ER 337 (HL)).
110. Ibid, para 25.
111. Rules of the High Court 2011, Order 41, Rule 8.
112. Ibid, Order 68, Rule 5(5).
113. Criminal Procedure and Evidence Act 2005, ss 222(4), 223.
114. E.g., Moloi v The State [1995] BWCA 30; [1995] BLR 439 (CA), p 10. 
115. Criminal Procedure and Evidence Act 2005, s 233.
116. E.g., Jimmy v S [1984] BWCA 20; [1984] BLR 218 (CA), p 2. 
117. S v Xhanae [2008] BWHC 465, para 41, p 33. A
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A party can call an expert witness if they deliver notice of their intention to do so not less 

than 14 court days before the hearing and deliver a summary of such expert’s opinions 

not less than 10 court days before the trial.118 The other party may call rebuttal expert 

evidence.119 It can be inferred from case law that experts must possess certain qualifications 

in order to satisfy the court as to their expertise.120 In cases involving compensation for 

bodily injury, the party against which the damages are claimed has the right to request the 

medical examination of the party asking for damages in a notice specifying the nature of 

the examination not less than 14 days from the date of such notice.121 

ESWATINI

Affidavit evidence
The court may order any evidence at trial to be given on affidavit, but the affiant must 

appear for cross-examination if reasonably necessary.122 Affidavits are admissible in civil 

proceedings to support applications and claims,123 and in criminal proceedings from certain 

people as prima facie proof of certain facts.124 The court may require the affiant to testify or 

to reply to written interrogatories, which are admissible.125 

Oral testimony
Usually, all witness testimony in all trials must be oral, but the court may order that any 

evidence be given on affidavit if the witness appears for cross-examination as necessary.126 

Every witness in a trial is subject to examination, cross-examination, and re-examination, 

each of which may be conducted by only one attorney.127 In criminal cases, the accused has 

the right to be present during all witness testimony, unless the court orders them removed 

because their conduct ‘render[s] the continuance of the proceedings in his presence 

impractical.’128 The court may penalize the winning party for unduly prolonging proceedings 

by calling unnecessary witnesses, excessive examination or cross-examination, or 

over elaboration.129

118. Rules of the High Court 2011, Order 41(9).
119. E.g., see Tshukudu v Excel Investments (Pty) Ltd [2004] BWHC 24.
120. E.g., see Schachter & Namdar (Botswana) (Pty) Ltd v Gaadija [2007] BWHC 211, p 9. 
121. See Rules of the High Court 2011, Order 41(1)–(2).
122. High Court Rules 1969, Rule 38(4).
123. E.g., ibid, Rules 6 (requiring affidavit(s) in support of ‘facts upon which the application relies for relief’), 44(2) (allowing use of an 

affidavit to prove failure to comply with an order for restitution of conjugal rights).
124. E.g., Criminal Procedure and Evidence Act 1938, s 220 (affidavits from government officials, those with legal power over 

registration or records, designated scientific experts). 
125. Ibid, s 220(5).
126. High Court Rules 1969 as amended, Rule 38(4); Magistrates Courts Act, 1939, s 7(5).
127. High Court Rules 1969 as amended, Rule 39(8), (15); Criminal Procedure and Evidence Act 1938, s 171.
128. Criminal Procedure and Evidence Act 1938, s 172(1)–(2).
129. High Court Rules 1969, Rule 39(24).

http://www.botswanalii.org/cgi-bin/disp.pl/bw/cases/BWHC/2004/24.html?stem=0&synonyms=0&query=%22expert%22%20AND%20%22qualifications%22%20AND%20%22rebuttal%22
http://www.botswanalii.org/cgi-bin/disp.pl/bw/cases/BWHC/2007/211.html?stem=0&synonyms=0&query=%22expert%22%20AND%20%22qualifications%22
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Competent witness
Every person is competent to give evidence in a criminal case, unless expressly excluded 

by the CPEA,130 which excludes those deprived of proper use of reason due to illness or 

intoxication.131 The accused’s spouse is competent to testify for the accused,132 but may only 

testify for the prosecution without the accused’s permission if the charges involve certain 

crimes against the spouse, their children, or their property.133 In polygamous customary 

marriages, the rules extend to crimes committed against other wives and their children, but 

not the separate property of another wife.134 

Compellable witness
Any party has the right to have the Registrar subpoena ‘any person to give evidence at 

trial’.135 However, in criminal cases, there are some limits on witness compellability.136 The 

accused’s spouse is compellable to give evidence without the consent of the accused if 

the accused is prosecuted for (i) any offence against their spouse or children, (ii) bigamy, 

incest, abduction, or any crime regard to indecency or immorality, or (iii) perjury related 

proceedings against their spouse.137 However, the accused’s spouse is merely competent, 

but not compellable, to give evidence for the prosecution without the consent of the 

accused in cases involving the spouse’s separate property.138 In polygamous customary 

marriages, these rules extend to crimes committed against another wife or her children.139 

Finally, no witness may be compelled to answer a question that the accused’s spouse 

could refuse to answer.140

Confessions
Confessions are admissible if the accused freely and voluntarily admitted their guilt without 

undue influence and in their sound and sober senses.141 Confessions made to the police 

must be confirmed and reduced to writing in the presence of a magistrate or justice who is 

not a police officer.142 If the accused confessed on a preparatory examination, the presiding 

magistrate must have previously informed the accused that (i) they are not obliged to make 

any potentially incriminating statement, and (ii) their confession may be used in evidence 

against them.143 Further, the accused must have admitted to ‘all the essential elements of 

the crime’.144 

130. Criminal Procedure and Evidence Act 1938, s 212.
131. Ibid, s 214.
132. Ibid, s 216.
133. Ibid, s 215.
134. Ibid, s 215(3).
135. High Court Rules 1969, Rule 38.
136. Criminal Procedure and Evidence Act 1938, s 212.
137. Ibid, s 215(1). 
138. Ibid, s 215(2).
139. Ibid, s 215(3) (a).
140. Ibid, s 250.
141. Criminal Procedure and Evidence Act 1938, ss 179(1), 226(1).
142. Ibid, s 226(1).
143. Ibid.
144. The King v Dlamini [2018] SZHC 236, para 61, (citing R v Hans Veren and others (1918) TPD 218, p 221).A
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Failure to satisfy any of these requirements will result in the confession being deemed 

inadmissible.145 If the accused challenges the confession’s admissibility, the court must 

hold a ‘trial within a trial’ in which the Crown must prove that the confession meets the 

admissibility criteria beyond a reasonable doubt.146

Character evidence
Evidence of the accused’s character is generally inadmissible, subject to the practice of the 

Supreme Court of Judicature in England and specific statutory exceptions.147 The accused 

may not be questioned regarding their previous misconduct or general bad character unless 

they have attempted to establish their good character, called into question the character 

of prosecution witnesses, or testified against their co-accused.148 Such evidence may also 

be admissible in cases involving receipt of stolen goods or if evidence of another offence is 

proof that they committed the offence at issue in the current proceedings.149 

The courts have affirmed that character evidence is generally inadmissible.150 Evidence 

pertaining to a witness’ character to undermine their credibility is inadmissible when 

proffered in examination -in-chief.151 

There may be some legislative tension regarding sexual violence complainants. The Sexual 

Offences and Domestic Violence Act prohibits inferences about a witness or complainant’s 

character based on their prior sexual conduct152 and prohibits the admission of such 

evidence,153 subject to the court’s evaluation of specific factors.154 However, the CPEA 

states that the admissibility of character evidence of ‘any woman on whom any rape or 

assault with intent to commit rape or indecent assault is alleged to have been committed’ 

will be determined in accordance with the practice of the Supreme Court of Judicature 

in England.155

Similar fact evidence
In civil proceedings, similar fact evidence is only ‘exceptionally admissible’ and may not 

be solely character evidence.156 The court will determine the admissibility of similar fact 

evidence according to ‘the interests of justice’ and ensure that ‘admission does not operate 

unfairly against the other party.’157 To satisfy the court of its relevance, the conditions in the 

case must be sufficiently similar to the previous conditions.158

145. Ibid, para 59. 
146. King v Dlamini [2020] SZHC 71, para 17; Rex v Fana Shongwe [2018] SZHC 191, para 20 Nkonyane v Rex [1997] SZSC 4, p 5. 
147. Criminal Procedure and Evidence Act 1938, ss 229, 248.
148. Ibid, s 248(a)–(b). 
149. Ibid, ss 248(c)–(d), 262–263.
150. E.g., R v Dlamini [2011] SZHC 37, para 32. 
151. R v Vilakati [1999] SZHC 23, p 2. 
152. Sexual Offences and Domestic Violence Act. 15 of 2018, s 51(d).
153. Ibid, s 52.
154. Ibid, s 54.
155. Criminal Procedure and Evidence Act 1938, s 248.
156. Pieterse & Another v Swaziland Electricity Company [2017] SZHC 81, para 10. 
157. Ibid, paras 14–15 (quoting L H Hoffman and D T Zeffertt, The South African Law of Evidence (4th edn, Butterworth 1989) p 55). 
158. Ibid, paras 10, 13. 



03-22

In criminal proceedings, similar fact evidence is generally inadmissible, especially when it 

is considered to be prejudicial towards the accused.159 For example, in a case where the 

Crown sought to tender evidence relating to the presence of other stolen vehicles at the 

accused’s property, the court found the evidence inadmissible.160 However, the legislature 

has provided an exception to this rule: evidence may be given that the accused was found 

to be in possession of stolen goods within 12 months of being charged if the current charge 

is that of knowingly receiving or possessing stolen goods.161 Similarly, in the same type 

of proceedings, evidence relating to previous convictions for offences involving fraud or 

dishonesty within the last five years may be admissible.162 

Opinion evidence
There is a general rule excluding opinion evidence163 unless it is given by someone with 

an expert qualification on the subject.164 Thus, the witness must be a qualified expert in a 

particular field and must clearly show the grounds on which their opinion is based.165 The 

courts have further stated that

… the duty of experts on mental condition should not be merely to express general 

opinions, which in the medical field can perhaps be regarded as well-found, but to give 

his opinions with a proper appreciation of what the task of a trial court is in the application 

of the criminal law and particularly in the consideration of criminal responsibility and 

criminal liability.166 

Where such evidence is admitted, it does not bind the court, and is used only to guide it.167

The legislature has also provided for specific admissible opinions. The medical practitioner’s 

opinion regarding the cause of death of a person and a veterinary practitioner’s opinion 

regarding the cause of death of an animal are admissible.168 Similarly, the opinion of an 

official of a handwriting or fingerprint bureau is admissible regarding the comparison of a 

handwriting/fingerprint sample and the accused’s handwriting/fingerprints.169 

The party calling an expert witness must deliver notice of this intention at least 14 days 

before the hearing and deliver a summary of the expert’s opinions and reasoning at least 

10 days before the hearing.170 If the calling party fails to meet these requirements, they must 

obtain the permission of the court or all parties in order to call the expert.171

159. Nxumalo v Queen (App 44/1983) [1983] SZSC 1 (1st January 1983), p 5 (citing L H Hoffman and D T Zeffertt, The South African 
Law of Evidence (3rd edn, Butterworth 1981) p 35 et seq.

160. King v Motsa [1989] SZHC 7 (1995), p 5.
161. Criminal Procedure and Evidence Act 1938, s 262.
162. Ibid, s 263. 
163. E.g., Muir v Muir and Others [2009] SZHC 202, para 30 (citing D Zeffertt, A P Paizes, A St Q Skeen and L H Hoffman, The South 

African Law of Evidence, (Butterworths 2003)). 
164. E.g., Blignaut v R [2004] SZSC 27, p 12
165. E.g., R v Nzima and Others [2006] SZHC 52, para 26.
166. Rex v Magagula [1998] SZHC 136, p 7. 
167. Ibid, p 5. 
168. Criminal Procedure and Evidence Act 1938, s 221.
169. Ibid, s 343(3). 
170. High Court Act 1969, Rule 36(13).
171. Ibid, Rule 36(13).A
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KENYA

Affidavit evidence
The Evidence Act applies to affidavits.172 In civil cases, for sufficient reason, the court may 

order any fact to be proven by affidavit or that any affidavit be read, but available witnesses 

should appear in person for cross-examination instead of relying on affidavits.173 The Civil 

Procedure Rules specify other procedural rules regarding affidavits.174

In criminal cases, sworn affidavits175 are required from police officers seeking the court’s 

permission to hold a suspect on reasonable grounds for more than 24 hours;176 to change 

the venue, unless the applicant is the Director of Public Prosecutions;177 to prove service of 

summons if the serving officer is absent;178 and from those objecting to the attachment of 

property in execution of a warrant.179 

Oral testimony 
Oral evidence must be direct evidence180 and can prove all facts, except the contents of 

documents outside specific circumstances.181 A person who is unable to speak may give 

evidence in another intelligible manner.182

Cross-examination: General
• Cross-examination is at the discretion of the adverse party after the calling party 

completes examination-in-chief183

• Examination-in-chief and cross-examination are limited to relevant facts, but the 

scope of examination-in-chief does not limit cross-examination.184

• If the accused testifies, he may be asked any question in cross-examination even if it 

incriminates him.185

• The calling party may re-examine a witness after cross-examination.186 The re-

examination is limited to matters discussed during cross-examination, unless the court 

allows additional matters, in which case the opposing party may again cross-examine 

the witness regarding those matters.187

• Leading questions may be asked in cross-examination, but usually not in examination-

in-chief or re-examination.188 A witness’ previous written statements and credibility 

may be questioned during cross-examination.189 

• The court may allow the calling party to ask questions that the adverse party might 

ask during cross-examination.190

172. Evidence Act 1989, s 2(2). 
173. Civil Procedure Act 1985, s 22 (2012); Civil Procedure Rules 2010, Order 19(1)–(2). 
174. Civil Procedure Rules 2010, Order 19 (1)–(9).
175. Criminal Procedure Code 2012 s 390 (requiring that affidavits used in High Court proceedings be sworn before ‘a judge of the High 

Court, a Magistrate, the Registrar or Deputy Registrar of the High Court or a commissioner for oaths’). 
176. Ibid, s 36A (2)–(3).
177. Ibid, s 81(3).
178. Ibid, s 98.
179. Ibid, s 335.
180. Evidence Act 1989, s 63.
181. Ibid, ss 62, 64, 66, 68–69.
182. Ibid, s 126.
183. Ibid, s 146(1).
184. Ibid, s 146(2).
185. Ibid, s 156.
186. Ibid, s 145(3).
187. Ibid, s 146(3).
188. Ibid, ss 150–151.
189. Ibid, ss 153–154.
190. Ibid, s 161.
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Cross-examination in civil and criminal cases
In civil proceedings, the court may order a deponent’s attendance for cross-examination 

upon either party’s application.191 

In criminal proceedings, the specific rules are:

• The defendant has the right to cross-examine all prosecution witnesses, who are then 

subject to the prosecution’s re-examination.192

• The prosecution may cross-examine any defence witnesses.193

• The court may, at any stage of the trial or proceeding, summon any person, question 

any person in attendance, or re-call and re-examine any witness.194 The court shall 

adjourn the case as long as necessary to enable adequate preparation of cross-

examination if the witness may prejudice either party.195 

• If the court alters the charge, the accused may demand any witnesses be recalled for 

questioning, and the prosecution has the right to re-examine the witness related to 

that cross-examination.196

Competent witness
Everyone is competent to testify, unless they cannot understand the questions or rationally 

answer due to (a) tender years, (b) extreme old age, (c) mental197 or physical illness, or (d) 

any similar cause.198 

In civil proceedings, the husband or wife of any party to the suit or of accused person 

is a competent witness.199 In criminal proceedings, an accused’s spouse is a competent 

witness for the defence.200 An accused’s spouse may only testify for the prosecution without 

the accused’s consent in cases of bigamy, sexual offences, acts or omissions against the 

spouse-witness or their property, or offences against either spouse’s children.201

Accomplices are competent witnesses, and their sole testimony may sustain a valid 

conviction.202

Compellable witness
In general, a witness will not be excused from answering any relevant question because 

it will incriminate or expose him to a penalty or forfeiture, but no such compelled answer 

may subject the witness to arrest or prosecution, or be used against him in a criminal 

proceeding. The exception to this rule is if such answer is grounds for the crime of giving 

false evidence.203

191. Civil Procedure Rules 2010, Order 19, s 2(1).
192. Criminal Procedure Code 2012, s 302.
193. Ibid, s 307.
194. Ibid, s 150.
195. Ibid.
196. Ibid, s 214(1) (ii).
197. Evidence Act 1989 s 125(2) provides that a person with mental illness is competent if he can understand the questions and give 

rational answers.
198. Ibid, s 125(1).
199. Ibid, s 127(1).
200. Ibid, s 127(2).
201. Ibid, s 127(3).
202. Ibid, s 141.
203. Ibid, s 128.A
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In civil proceedings, generally, the court may issue 

summonses to persons whose attendance are required to 

give evidence or produce relevant documents.204 There is 

an exemption for women who, according to the customs 

of their community, should not be compelled to appear in 

public.205 However, these women are not exempt from arrest 

in execution of civil process.206

In criminal proceedings, the court may compel a person’s 

attendance or require him to produce all documents and 

writings in his possession as evidence.207

Confessions
Confessions are only admissible if:

• made in court before a judge, a magistrate, or a police 

officer (other than the investigating officer), and a third 

party of the person’s choice.208 If the confession is made 

to a police officer, the officer’s rank must be of or above 

the rank of, or another rank equivalent to, Inspector, 

or an administrative officer holding first- or second-

class magisterial powers and acting in the capacity of 

police officer;209 

• it is not made in court, the Attorney-General must 

consult with the Law Society of Kenya, Kenya National 

Commission on Human Rights, and other suitable 

bodies who make rules governing the making of a 

confession in all instances, to make the confession 

outside the court to be admissible;210 

• it is not obtained by inducement, threat, or promise from 

a person in authority;211 or

• the court finds that the confession was made after the 

inducement, threat, or promise as mentioned above was 

fully removed.212

204. Civil Procedure Act 1985, ss 22(b), 23.
205. Ibid, s 82(1).
206. Ibid, s 82(2).
207. Criminal Procedure Code 2012, s 144(1).
208. Evidence Act 1989, s 25A (1).
209. Ibid, s 29.
210. Ibid, s 25A (2).
211. Ibid, s 26.
212. Ibid s 27.

In civil proceedings, 
generally, the court 
may issue summonses 
to persons whose 
attendance are 
required to give 
evidence or produce 
relevant documents.
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A confession can be recorded either with electronic recording media or in writing,213 and the 

recording officer is responsible for maintaining the accused’s rights.214

Finally, if multiple people are tried jointly for the same offence, and one party’s confession 

involving another co-accused is proved, the court may consider such confession against 

such other person as well.215 

Character evidence
‘Character’ includes reputation and disposition, but, subject to the exceptions below, only 

evidence of general reputation or disposition, not specific acts, is admissible.216 

In civil cases, character evidence is admissible only if it appears from otherwise admissible 

facts or affects the amount of damages.217 

In criminal cases, evidence of the accused’s good character is admissible.218 Evidence of 

the accused’s bad character is admissible if:

• it is otherwise admissible as a fact in issue or is directly relevant to a fact in issue;219 

• proof of his conviction for another offence is admissible to show that he is guilty in the 

current case;220 

 | evidence of prior convictions or commissions is admissible if related i) state of 

mind or feeling, such as intention, knowledge, good faith, etc.;221 or ii) a system, 

when there is a question as to whether an act was intentional, done with particular 

knowledge, or part of a series of similar occurrences;222

• the defence asked questions of a prosecution witness ‘with a view to establishing his 

own character, or has given evidence of his own good character’;223 

• the nature or conduct of the defence involves imputations on the character of the 

complainant or prosecution witness;224 

 | unless the court finds that the prejudicial effect upon the accused will so outweigh 

the damage done by imputations on the prosecution witness’s character as to 

prevent a fair trial;225

• or he has given evidence against another person charged with the same offence.226 

In sexual offences, the victim’s sexual history is inadmissible, subject to specific exceptions.227

213. Evidence (Out of Court Confession) Rules 2009, ss 6–7.
214. Ibid, s 4.
215. Evidence Act 1989, s 32(1).
216. Ibid, s 58.
217. Ibid, s 55(1).
218. Ibid, s 56.
219. Ibid, s 57(1) (aa).
220. Ibid, s 57(1) (a).
221. Ibid, ss 14, 57(1) (a).
222. Ibid, ss 15, 57(1) (a).
223. Ibid, s 57(1) (b).
224. Ibid, s 57(1) (c).
225. Evidence Act 1989, s 57(1) (d).
226. Ibid.
227. Sexual Offences Act 2006, s 34.A
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Similar fact evidence
Similar fact evidence is admissible related to:

• facts showing a relevant, specific state of mind, such as intention or knowledge;228 

• if the accused’s previous commission of an offence is relevant to the above, then the 

accused’s previous conviction is also relevant; or

• ‘when there is a question whether an act was accidental or intentional, or done with 

certain knowledge or intention, the fact that such act formed part of a series of similar 

occurrences is relevant’;229 or

• whether a specific act was done, the existence of any course of business is relevant 

based on which it naturally would have been done.230

For example, in a shoplifting case, the prosecution provided evidence related to the 

defendant’s previous shoplifting.231 Citing the Evidence Act, the court found that such 

similar facts showed a system and thus were ‘clearly admissible’.232

Opinion evidence
Expert opinions are admissible regarding foreign law, science, art, or genuineness of 

handwriting, fingerprints, or other impressions.233 In a case in which the government offered 

an expert report identifying narcotics, the court held that the report was inadmissible 

because the expert did not testify.234 Without the expert’s testimony establishing his 

expertise and the basis of his opinions, the report was inadmissible and the court found 

that its absence left reasonable doubt.235 

The court may compel an expert to give evidence or produce relevant documents at its 

discretion or upon application of any party.236 Written expert witness statements must be 

produced at least 15 days before the trial conference.237 

Lay opinions are admissible from witnesses who (i) are familiar with handwriting at issue 

to testify as to the genuineness of the handwriting;238 (ii) ‘would be likely to know of’ the 

existence of a general custom or right;239 (iii) have special knowledge of (a) the use or tenets 

of ‘any association, body of men or family’; (b) the management of religious or charitable 

organizations; or (c) the meaning of words used in specific contexts.240 

228. Evidence Act 1989, s 14(1)-(2).
229. Ibid, s 15.
230. Ibid, s 16.
231. Silingi v Republic, High Court of Kenya at Kabarnet, Criminal Appeal No. 181 of 2017, paras 1, 7 [2017]. 
232. Ibid (citing Evidence Act 1989, s 15).
233. Evidence Act 1989 s 48.
234. Thiongo v Republic, High Court of Kenya at Nyeri, Criminal Appeal No. 83 of 2015, pp 2–3 [2017].
235. Ibid, pp 3–4.
236. Civil Procedure Act 1985, ss 22(b), 23.
237. Civil Procedure Rules 2010, Order 3, Rule 2; Order 7, Rule 5. 
238. Evidence Act 1989, s 50.
239. Ibid, s 51.
240. Ibid, s 52.
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Affidavit evidence
Affidavits are permitted in court cases.241 Affidavits are 

regulated by the Oaths and Declarations Regulations 

(‘Regulations’),242 section 223(4) of the CPE Act,243 and 

the Rules of the High Court.244 In terms thereof, an 

affidavit ‘includes a declaration, deposition or other 

document containing a statement or facts to the 

truth of which the deponent swears or affirms.’245 It 

must be made on oath and in the form stipulated by 

the Regulations.246 When material disputes of fact 

arise in affidavits, the matter should be referred to 

oral evidence.247

At the trial, examination of witnesses is conducted 

orally, but the court may at any time order that all or 

any of the evidence be given on affidavit or that the 

affidavit or a witness be read at the hearing. However, 

when a party reasonably requires the attendance of 

an available witness for cross-examination, then the 

evidence of that witness cannot be given by affidavit.248

Oral testimony 
A witness testifies during examination-in-chief by 

answering the calling party’s counsel questions.249 

Subsequently, the counsel for the opposing party may 

cross-examine the witness.250 After cross-examination, 

the calling party may re-examine the witness.251 Only 

one representative from each party may question 

each witness.252 The Sexual Offences Act requires 

that a judicial officer perform the cross-examination of 

child witnesses.253 The officer may restate, simplify, or 

rephrase the questions at his/her discretion.254

241. High Court (Amended) Rules 2000, Rule 41 (1) (b); s 223(4), 
Criminal Procedure and Evidence Act 1981. 

242. Oaths and Declarations Regulations 1964.
243. Criminal Procedure and Evidence Act 1998, s 223(4)).
244. High Court Rules 1981, Rules 8, 40.
245. Oaths and Declarations Regulations 1964, s 2.
246. Ibid, ss 3–4.
247. High Court Rules 1989, Rule 8(14); e.g., Selikane v Nkhope [2020] LSHC 

28, paras 14–15. 
248. High Court Rules 1989, Rule 40(2). 
249. See, Ibid, Rules 40(5), 41(8), 41(16); e.g., George and Another v Makoma 

(CIV/A/9/90) [1995] LSHC 2, p 3; Rex v Tumane (CRI/A/50/88) LSHC 13, 
p 2.

250. High Court Rules 1989, Rules 40(5), 41(8), 41(16).
251. Ibid. 
252. Ibid. Rule 41(8).
253. Sexual Offences Act 2003, art 24.
254. Ibid.

The Sexual Offences 
Act requires that a 

judicial officer perform 
the cross-examination 

of child witnesses
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Competent witness
A witness is competent if s/he may lawfully give evidence. A spouse may not testify against 

their spouse for either the prosecution or the defence. However, the spouse is competent 

to testify for the accused.255 However, a spouse is competent and compellable to testify 

in matrimonial cases.256 The following persons are not competent: mentally disordered257 

and intoxicated persons;258 persons involved in the judicial proceedings (e.g., legal 

representatives);259 a police informer.260

Compellable witness
A witness is compellable under court sanction, subject to the privileges and competences.261 

Whenever any person is required to give evidence by the court and fails to answer any 

questions, he/she can be committed to jail.262 

Confessions
A confession is admissible if the accused makes it freely and voluntarily, in his/her sober 

senses, and without undue influence.263 A court may convict the accused based on a 

confession in the absence of any other evidence, but a confession made before the police 

is inadmissible unless it has been reduced into writing before a magistrate.264 Moreover, no 

confession made by any person shall be admissible as evidence against any other≈person.265

Confession by pointing out (e.g., pointing out a murder weapon) constitutes an admission by 

conduct and may be self-incriminating evidence.266 Pointing-out evidence may be admissible 

even if it was obtained by unlawful conduct rendering a confession inadmissible.267 However, 

law enforcement may not obtain pointing-out evidence by force or torture.268 

255. Criminal Procedure and Evidence Act 1989, s 217. 
256. Criminal Procedure and Evidence Act 1989, s 216.
257. Criminal Procedure and Evidence Act 1989, s 219. But see, Moshoeshoe & Others v DPP & Others, Constitutional Court Case  

No. 14 of 2017 in which section 219 of the Criminal Procedure and Evidence Act 9 of 1981 of Lesotho were declared 
unconstitutional and inconsistent with sections 18 and 19 of the Constitution of Lesotho by the Lesotho High Court. See also 
International Commission of Jurists, ‘Lesotho: ICJ and Infod hold judicial workshop to promote access to justice for persons with 
disabilities’ https://www.icj.org/lesotho-icj-and-lnfod-hold-judicial-workshop-to-promote-access-to-justice-for-persons-with-
disabilities/; Itumeleng Shale, UPDATE: The Law and Legal Research in Lesotho (NYU GlobaLex 2019) 
https://www.nyulawglobal.org/globalex/Lesotho1.html). 

258. Ibid, p 25 (citing Criminal Procedure and Evidence Act, s 219).
259. Ntohla Constantinus Sehloho, Police Training College – Lecture Notes On Law Of Evidence https://www.researchgate.net/

publication/319243871_LAW_OF_EVIDENCE_SEHLOHO_NC p 25. 
260. Ibid, p 26.
261. Ibid, p 23.
262. Criminal Procedure and Evidence Act 1989, s 203). 
263. Criminal Procedure and Evidence Act 1989, s 228(1).
264. Criminal Procedure and Evidence Act 1989, s 228(2).
265. Criminal Procedure and Evidence Act 1989, s 230.
266. Criminal Procedure and Evidence Act 1989, s 229(2).
267. Criminal Procedure and Evidence Act 1989, s 229(2); R v. Samhando, (unreported) 1943 AD 608, summarised by Sehloho (n 260) 

as: ‘the appellant had been convicted of murder. Prosecution tendered evidence […] of an admission made by an accused person 
after application of considerable violence, and evidence that he pointed out to his interrogators an orange tree where the blood 
stained clothes of the deceased had been hidden. He also pointed to an axe which was a murder weapon […] The court a quo 
excluded the evidence of admission but accepted the evidence of pointing out.’ The appellate court affirmed.

268. S v Mabope and Others ((CRI) No.5 of 1986) LSCA 1, pp 29–30. 

https://www.icj.org/lesotho-icj-and-lnfod-hold-judicial-workshop-to-promote-access-to-justice-for-persons-with-disabilities/
https://www.icj.org/lesotho-icj-and-lnfod-hold-judicial-workshop-to-promote-access-to-justice-for-persons-with-disabilities/
https://www.nyulawglobal.org/globalex/Lesotho1.html
https://www.researchgate.net/publication/319243871_LAW_OF_EVIDENCE_SEHLOHO_NC
https://www.researchgate.net/publication/319243871_LAW_OF_EVIDENCE_SEHLOHO_NC
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Character evidence
Good character of the accused is always admissible in criminal proceedings.269 As a 

general rule, no bad character evidence of the accused is admissible.270 However there are 

exceptions, namely in bail applications and sentencing.271 In a bail application, the accused 

should provide evidence that he will not flee and will stand trial.272 However, the prosecutor 

may challenge this by providing evidence of bad character, which shows that the accused 

is a flight risk or may possibly interfere with state witnesses.273 In sentencing decisions, 

previous convictions showing bad character may be tendered as an aggravating factor.274 

Similar fact evidence
As a general rule, similar fact evidence is irrelevant and inadmissible in criminal and civil cases, 

unless it is logically connected with and substantially similar to the conduct in dispute.275 

Similarity must establish causas nexus or causal link between previous misconduct and 

the one in dispute, to establish more than mere repetitiveness.276 Accordingly similar fact 

evidence may be admissible where there is (1) striking similarity, i.e., it is so unique, and 

it eliminates all possibility of coincidence and disclosure of a design or system; and (2) it 

suggests that the accused had a general plan or system which establishes modus operandi 

or mode of operation that the accused used to commit an offence similar to the one in 

dispute on several previous occasions.277 

Opinion evidence
As a general rule, under the common law, beliefs, conclusions, and inferences are 

inadmissible before the court on the basis that the opinion of a person is irrelevant, and it is 

the court’s duty and power to draw conclusions and inferences.278 One exception is when 

a witness must give an opinion in order to convey specific information, such as ‘speed of 

vehicles, the state of weather, [or] value or articles or property’.279 A further exception is 

expert opinion, which is admissible if it can assist the court.280 Experts must explain their 

opinions, assessments, and conclusions; they may not merely offer a conclusory opinion.281

269. Sehloho (n 260) p 8.
270. Ibid (citing Criminal Procedure and Evidence Act 1989, s 231).
271. Ibid. 
272. Ibid.
273. Ibid.
274. Ibid, p 9 (citing Criminal Procedure and Evidence Act 1989, s 285(1)(b)).
275. Ibid, p 6.
276. Sehloho (n 260) p 7.
277. Ibid.
278. Ibid, p 14.
279. Ibid.
280. Ibid, pp 12–14. 
281. Ibid, p 14; e.g. see also Rex v Moeketsi [1985] LSHC 7, para 33.A
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Expert evidence is admissible if it useful to advise the court.282 The subjects that may be so 

complicated that only an expert is qualified to express an opinion include: fingerprints, tool 

marks, handwriting, ballistics, cause of death, ‘itching’, and insanity.283 Expert skills may be 

obtained through formal education or professional experience.284 

Expert evidence is introduced through an affidavit.285 The Rules of the High Court require 

that a party calling an expert witness 1) notify the other party at least 14 days before the 

hearing and 2) deliver to the opposing party a summary of the expert’s opinions and 

reasoning at least 10 days before trial.286

MALAWI

Affidavit evidence
The Oath, Affirmations, and Declarations Act287 and the Courts Act288 – and the subsidiary 

legislation annexed to it – comprise specific dispositions on filing of affidavits for judicial 

purposes. In particular, the Subordinate Court Rules prescribes that courts may receive, 

orally or by affidavit, ‘evidence in support or in opposition to any application’.289 The 

Subordinate Court Rules also determine how to file, exhibit, reject, amend, or cross-

examine an affidavit.290 

Section 75(4) of the Criminal Procedure and Evidence Code requires an affidavit to support 

every motion to the High Court requesting a change in venue.291 The Criminal Procedure 

and Evidence Code also allows the use of affidavits or ‘sworn statements’292 before or after 

the commencement of civil proceedings.293

In addition, courts have also recognized the admissibility of affidavit evidence.294 The High 

Court, quoting the Supreme Court of Appeals, has emphasised that ‘affidavit evidence is 

not in any way inferior to other types of evidence. It is a well-known fact that these Courts 

have made important decisions relying on affidavit evidence.’295 

282. Ibid, p 12; see also, Rex v Lejone [2020] LSHC 47, para 39; Rex v Moeketsi [2021] LSHC 01, para 33. 
283. Sehloho (n 260) p 12; e.g., Rex v Temo and Others [2014] LSHC 9, para 50. 
284. E.g., Mafereka v. Moojane [1985] LSHC 7, p 3.
285. Sehloho (n 260) p 12 (citing s 223(4) Criminal Procedure and Evidence Act.
286. High Court Rules 1981, Rule 35(11); see, also, e.g., Lesotho Electricity Corporation v Lesotho Hotels International [1999] LSCA 124, 

pp 4–5; Mafereka v Moojane [1985] LSHC 7 pp 1–2.
287. Oath, Affirmations, and Declarations Act of Malawi 1967. 
288. Courts Act of Malawi 2010.
289. Courts Act of Malawi 2010, Subordinate Courts Rules, Order 12, rule 6: ‘The Court may receive, by affidavit or orally, evidence in 

support of or in opposition to any application.’
290. Courts Act of Malawi 2010, Subordinate Courts Rules, Order 18, rules 1–9.
291. Criminal Procedure and Evidence Code 2010, s 75(4): (4) ‘Every application for the exercise of the power conferred by this section 

shall be made by motion, which shall be supported by affidavit.’
292. Courts (High Court) (Civil Procedure) Rules 2017. (According to Order 18, rule 1, any reference to an affidavit ‘shall be deemed to  

be a reference to a sworn statement’.) 
293. Ibid, Order 18, rule 2. 
294. Mwalimu and Others v Republic [2016] MWHC 598.
295. Ibid. 

https://malawilii.org/mw/legislation/act/1967/45
https://malawilii.org/mw/consolidated_legislation/302
https://malawilii.org/mw/consolidated_legislation/801
http://hccd.mw/assets/docs/court%20rules.pdf
https://malawilii.org/mw/judgment/high-court-general-division/2016/598
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Oral testimony
The CPE Code admits oral evidence. However, oral evidence must be direct in all cases, 

otherwise it is considered hearsay.296 Other rules on oral evidence include: 

• oral admissions about the content of a document ‘are not relevant unless and until the 

party proposing to prove them shows that he is entitled to give secondary evidence … 

or unless the genuineness of a document is in question’;297

• rules governing the admissibility of oral evidence when the law requires documentary 

evidence (e.g., terms of a contract or a grant);298 

• the court may summon an expert to provide oral evidence, in addition to a written 

report submitted to the court;299 

• regulation of the admission of oral evidence to prove factual issues;300

• authorisation for the Chief Justice to ‘make rules relating to documentary evidence in 

criminal trials’, such as the exclusion of oral evidence by documentary evidence.301 

The CPE Code also regulates witness examination, cross-examination, and re-examination.302 

Other relevant provisions on cross-examination are CPE sections 71A (cross-examination 

of victims and witnesses in sexual crimes trials), 216 (cross-examination of a person who is 

not a witness but is summoned to produce a document), 219 (cross-examination of written 

evidence), 230 (cross-examination of a hostile witness), 256 (evidence of the defence), 

among others. 

The CPR regulates oral evidence in civil cases.303 During the trial stage, when evidence 

is to be given orally, the party shall bring evidence to support his/her claim or defence.304 

However, the Court may exercise its powers (i) to limit how evidence is presented305  

(e.g., oral evidence, written evidence, video link), (ii) to exclude otherwise admissible 

evidence,306 or (iii) to limit cross-examination.307 Cross-examination is regulated by Orders 

17, rule 7 (cross-examination at hearing other than trial); 17, rule 11 (cross-examination on 

witness statement); 18, rule 23 (cross-examination of person making a sworn statement); 

18, rule 24 (re-examination of person making a sworn statement); and 30, rule 10 (cross-

examination of person whose statement is to be used as hearsay).308 

Competent witness
All people are competent witnesses, unless the court esteems that such person in unable 

to understand the questions or provide rational answers due to ‘immature or extreme old 

age, disease, whether of mind or body, or any cause of the same kind’.309 A witness who is 

unable to speak may testify in an open court by hand signs or writing.310 The accused and 

his/her spouse are competent witnesses.311 

296. Criminal Procedure and Evidence Code 2010, s 184.
297. Ibid, Criminal Procedure and Evidence (Documentary Evidence) Rules, s 3(6). 
298. Ibid, ss 24–25.
299. Criminal Procedure and Evidence Code 2010, s 180.
300. Ibid, s 183.
301. Ibid, s 245.
302. Ibid, s 214.
303. Courts (High Court) (Civil Procedure) Rules 2017, Order 16, rule 1.
304. Ibid.
305. Ibid, Order 17, rule 1(c).
306. Ibid, Order 17, rule 2.
307. Courts (High Court) (Civil Procedure) Rules 2017, Order 17, rule 3. 
308. Ibid, Order 17, rules 7, 11, Order 18, rule 23, and Order 30, rule 10.
309. Criminal Procedure and Evidence Code 2010, s 210.
310. Ibid, s 211.
311. Ibid, ss 192, 194.
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https://malawilii.org/mw/consolidated_legislation/801
https://malawilii.org/mw/consolidated_legislation/801
https://malawilii.org/mw/consolidated_legislation/801
http://hccd.mw/assets/docs/court%20rules.pdf
http://hccd.mw/assets/docs/court%20rules.pdf
https://malawilii.org/mw/consolidated_legislation/801
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Compellable witness
The High Court, its Registrar, or a police officer of sufficient 

rank can (i) summon witnesses if they may provide or 

possess evidence in any criminal matter, and (ii) require 

that person to produce the specified evidence.312 CPE Code 

sections 196–200 govern of the use of warrants to ensure 

the attendance of witnesses.313 Finally, section 202 regulates 

the cases of refractory witnesses, but also warns that an 

accused person cannot be considered a refractory witness if 

he willingly gave evidence and later refused or neglected ‘to 

be sworn or to answer any question or to do any other thing 

required of him’.314

Confessions
Confessions are admissible notwithstanding any objection 

that the accused did not make the confession, or that he did 

not make it freely, voluntarily, or without undue influence.315 

However, the courts have determined that coerced 

confessions are inadmissible because they contradict 

sections 19(3) and 44(1) of the Constitution. The High Court 

held that a statement obtained by duress was inadmissible 

because its weight was negligible.316 In another case, the 

High Court stated that 

… the effective remedy for a confession proved to be 

obtained by force is exclusion. Once a judge sitting alone 

concludes that the confession was obtained by force, he 

must expunge it from his mind and, if sitting with the jury, 

advise the jury to attach no weight whatsoever if the jury 

finds as a fact that the confession was obtained by duress.317

Once admitted, courts and jurors shall not give any weight to 

confessions if they do not believe beyond reasonable doubt 

(1) that the confession was made by the accused and (2) that 

it is materially true.318 The judge has a duty to direct the jury 

as to the weight of confessions.319 Finally, confessions made 

by one person against another are only admissible to the 

extent adopted as his own by that other person.320

312. Ibid, s 195.
313. Ibid, ss 196–200.
314. Ibid, s 202(4).
315. Ibid, s 176(1).
316. Palitu and Others v Republic [2001] MWHC 43 p 8 (citing Court in Republic v 

Chizumila Conf. Case No. 716 of 1994, unreported).
317. Ibid, p 9. 
318. Criminal Procedure and Evidence Code 2010, s 176(3). 
319. Ibid. 
320. Ibid, s 176(2); ‘No confession made by any person shall be admissible as evidence 

against any other person except to such extent as that other person may adopt it as 
his own.’ 

The High Court held 
that a statement 
obtained by duress  
was inadmissible  
because its weight  
was negligible.

https://malawilii.org/mw/judgment/high-court-general-division/2001/43
https://malawilii.org/mw/consolidated_legislation/801
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Character evidence
In criminal proceedings, evidence of the accused’s good character is relevant and 

admissible.321 Bad character evidence, including of a previous conviction, is generally 

‘irrelevant’.322 It only becomes relevant if the bad character of any person is a fact in 

issue323 or evidence has been given regarding the accused’s good character.324 Character 

evidence, unless expressly provided otherwise by the CPE Code, may only be given ‘of 

general reputation and general disposition, and not of particular acts by which reputation or 

disposition were shown.’325

A previous conviction is relevant as evidence of bad character,326 but when an accused 

is called as a witness, he shall not be asked any question tending to show that he has 

committed; been convicted of; been charged with any offence other than that with which 

he is then charged; or is of bad character, unless (1) a previous conviction is admissible to 

prove he is guilty of the offence, (2) the defence asked witnesses questions to establish his 

good character, or (3) he has given evidence against another person accused of the same 

offence.327 However, after conviction, evidence of any prior conviction is relevant to the 

court’s sentencing decision.328

Similar fact evidence
In criminal cases, similar facts are relevant evidence if they show that an act was intentional 

or accidental, done with specific knowledge or intention, or part of a series of similar 

occurrences all involving the person doing the act in question.329 Evidence regarding the 

course of business during which an act ‘naturally would have been done’ is relevant if ‘there 

is a question whether a particular act was done’.330

Opinion evidence
The CPE allows opinion evidence from experts or pertaining to handwriting, customs, or 

tenets.331 The rules on the admissibility of opinion evidence are regulated by sections 180, 

190, and 191 of the CPE Code.332 In civil cases, CPR Order 17, rules 17–30 regulate experts’ 

and assessors’ opinions.333 

321. Ibid, s 192(1). 
322. Ibid, s 192(2).
323. Ibid, s 192(4); ‘Subsections (1), (2) and (3) do not apply to cases in which the bad character of any person is a fact in issue.’
324. Ibid, s192(2); ‘Subject to section 193, in criminal proceedings the fact that the accused has a bad character is irrelevant, 

unless evidence has been given that he has a good character, in which case it becomes relevant.’ 
325. Ibid, s 192(6).
326. Ibid, s 192(5). 
327. Ibid, s 193(2) (b).
328. Ibid, s 192(3); ‘Notwithstanding subsection (2), a conviction for any offence becomes relevant after conviction in the case under 

trial, for the purpose of affecting the sentence to be imposed by the court.’ 
329. Ibid, s 171(2) (h).
330. Ibid, s 171(2)(i).
331. Ibid, s 191. 
332. Ibid, ss 180, 190, 191.
333. Courts (High Court) (Civil Procedure) Rules 2017, Order 17, rules 17–30.A
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Since 2017, the CPR governs the rules for introducing expert evidence in civil trials.334 Expert 

evidence shall be presented in a written report, unless the court determines otherwise.335 

A party may submit written questions about the other party’s expert’s report.336 Those 

answers shall be considered part of the expert’s report.337 In every case, the introduction of 

expert evidence requires the permission of the court.338 In addition, the court may appoint 

an ‘assessor’ to assist in a matter in which the assessor has skill and experience.339 The 

court may have the assessor prepare a report for the court.340 

In civil cases, before the enactment of the CPR, Malawian courts followed general common 

law and English law rules. For example, in Gaffar v Press Bakeries ltd and Another,341 the High 

Court of Malawi relied on the Halsbury’s Laws of England342 to reject the evidence presented 

by a witness who was meant to testify as an expert witness. The court considered that the 

expert opinion was hearsay, and therefore inadmissible because the ‘expert witness’ did 

not submit a written report of his opinion and did not make that report ‘available to all 

parties for inspection before the hearing’.343

In criminal trials, the opinions of experts on a ‘point of foreign law, or of science or art, or 

as to the identity of handwriting or fingerprints’ are relevant.344 A written report of an expert 

is admissible when (1) the parties consent or (2) if, after being notified of the intention of 

the other party to ‘tender’ the report as evidence, the opposing party does not object to 

it.345 Although the report must be written, the court can summon the expert to provide 

oral evidence.346 

334. Ibid.
335. Ibid, Order 17, rule 20. 
336. Ibid, Order 17, rule 21(1).
337. Ibid, Order 17, rule 21(3).
338. Ibid, Order 17, rule 19(1). 
339. Ibid, Order 17, rule 30(1).
340. Ibid, Order 17, rule 30(2)(a).
341. Gaffar v Press Bakeries Ltd and Another (Civil Cause No. 2269 of 2002) [2008] MWHC 47. 
342. Halsbury’s Laws of England, vols 1–31 (1st edn (1907–1917). Available at https://www.lawsociety.sk.ca/useful-resources/first-

edition-of-halsburys-laws-of-england-digitized/. 
343. Gaffar (342).
344. Criminal Procedure and Evidence Code 2010, at s 190(1).
345. Ibid, s 180(3).
346. Ibid, s 180(4) (b)(i).
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https://malawilii.org/mw/judgment/high-court-general-division/2008/47
https://www.lawsociety.sk.ca/useful-resources/first-edition-of-halsburys-laws-of-england-digitized/
https://www.lawsociety.sk.ca/useful-resources/first-edition-of-halsburys-laws-of-england-digitized/
https://malawilii.org/mw/judgment/high-court-general-division/2008/47
https://malawilii.org/mw/consolidated_legislation/801
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MAURITIUS

Affidavit evidence
Affidavits are admissible; ‘affidavit’ is included in the Courts Act’s definition of ‘evidence’.347 

In criminal proceedings, an affidavit sworn by a person whose evidence is of a ‘formal 

character’ shall be sufficient evidence of facts.348 Upon application of either party or its 

own discretion, the court may summon and examine any person as to the facts contained 

in their affidavit. 349 

In civil proceedings, an application for leave to file and serve, or to issue and serve, an initial 

process on a defendant outside of the jurisdiction shall be supported by affidavit.350 An 

application by a plaintiff to make substituted service must also be supported by an affidavit.351

A person who swears a false affidavit is liable to penal servitude for up to three years and 

a fine of up to 10,000 rupees.352 

Oral testimony 
All witnesses must testify under oath and are subject to examination, cross-examination, 

and re-examination.353 

In criminal proceedings, the calling party questions the witness, who may then be cross-

examined by the opposing party.354 After cross-examination, the calling party has the option 

to re-examine the witness regarding any new matters elicited by the cross-examination.355 

The prosecution presents its case first, followed by the defendant.356

Competent witness
In criminal cases, the defendant and their spouse are competent witnesses for the defence 

at every stage of the proceedings.357 Child victims are competent witnesses if the judge 

or magistrate is satisfied that the child has sufficient intelligence to testify truthfully, and 

promises to do so, even if the child does not understand the nature of an oath.358

Case law indicates that mental disability, even if severe, will not necessarily disqualify a 

witness from testifying; only if ‘the evidence of the witness is so tainted with insanity as 

to be unworthy of credit on account of such mental impairment’359 will such a person be 

deemed not competent.360

347. Courts Act, Cap 168 (1945), s 161.
348. Ibid, s 189A (1).
349. Ibid, s 189A (2) 
350. Courts (Civil Procedure) Act, Cap 192 (1856) s 62(1).
351. Ibid, s 65(b).
352. Courts Act (1945) s 195.
353. Ibid, s 129.
354. Criminal Procedure Act, Cap 169 (1853) ss 107, 112(2).
355. Ibid, ss 107, 112(2).
356. Ibid, ss 112(1), 113.
357. Courts Act, Cap 168 (1945) s 184(1).
358. Criminal Procedure Act, Cap 169 (1853) ss 109–110.
359. E.g., Police v Deux Novembre Jelon Brian INT 125 (No. 40/2017) para 4.5 (2019). 
360. Ibid, para 4.5. 
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Compellable witness
Any party in a civil or criminal case may obtain summonses to witnesses from the registry 

of the relevant court.361

A spouse cannot be compelled to disclose any marital communication with their spouse362 

unless the offence charged was committed against the person or property or conjugal 

rights of the accused’s spouse, in which case the spouse is competent and compellable.363 

The prosecution may not comment on the failure of the spouse of a person charged with 

an offence to give evidence.364

A person is not compellable, in most cases, to answer any question that could expose them 

to prosecution.365 A person may not be compelled to state whether they have committed 

adultery, although if voluntarily stated on the stand, the witness can be subject to further 

examination or cross-examination.366

Confessions
To be admissible, a confession must be made ‘voluntarily […] without inducement or hope 

of advantage exercised or held out by a person in authority.’367 The prosecution bears the 

burden of proving these elements beyond a reasonable doubt.368 If a public official, or 

anyone acting on their behalf, intentionally inflicts mental or physical pain or suffering to 

obtain a confession, they will have committed the offence of torture, which is punishable by 

a term of imprisonment up to 10 years and a fine of up to 150,000 rupees.369 

Character evidence
Civil legislation does not address character evidence, but in criminal cases, a person 

charged and called as a witness may be questioned about their bad character if:

• proof that the accused has committed or been convicted of an offence is admissible 

as evidence to show that he is guilty of the current charge;

• the defence has questioned the prosecution’s witness to establish the accused’s 

good character; 

• the accused has given evidence of their own good character;

• the defence involves imputation on the character of the prosecution or 

prosecution’s witness; or

• the accused has given evidence against a co-accused charged in relation to 

the offence;370

• In addition, a defamation charge may involve the complainant’s character, 

thus permitting character evidence.371

361. Courts Act, Cap. 168 (1945) s 128.
362. Ibid, s 184(2)(d).
363. Ibid, s 164.
364. Ibid, s 184(2)(b).
365. Ibid, s 165(1).
366. Ibid, s 165(2).
367. Police v Mahomed [2020] PL2 96 p 5 (2020) (citing R v Beun & Ors [1988] MR 212, see also Office of the Director of Public 

Prosecutions, Mauritius, ‘E-Newsletter’ Issue 73, August 2017 p 11 (citing R. v Ibrahim [1914] AC 599). 
368. Mahomed (n 368) p 5 (citing Beun & Ors (n 368). 
369. Criminal Code Cap 195 (1838) s 78(1) (b) (i).
370. Courts Act Cap 168 (1945) s 184(2) (f) (ii). 
371. Criminal Code Cap 195 (1838) s 288. 

https://attorneygeneral.govmu.org/Documents/Laws%20of%20Mauritius/A-Z%20Acts/C/Co/COURTS%20ACT%2c%20Cap%20168%2c%20%28Act%2041%20of%201945%29.pdf
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Similar fact evidence
Similar fact evidence can be introduced in certain cases, but it is generally inadmissible to 

prove a fact unless it is relevant, and the positive value of the evidence outweighs possible 

prejudicial effects.372

In Police v Momus, the defendant was charged with two counts of ‘allowing’ a child 

to engage in prostitution.373 The defendant pleaded guilty to Count 1 and not guilty to 

Count 2.374 One issue the court decided was whether evidence adduced under Count 1 

could constitute similar fact evidence to support a conviction under Count 2.375 The court 

stated that the general rule is that evidence relating to the disposition of an accused party 

to commit certain types of crime in particular is not admissible to prove that they are guilty 

of the crime charged.376 The exception to this general rule of exclusion is where ‘such 

evidence is so very relevant that to exclude it would be an affront to common sense’.377 In 

deciding to admit the evidence, the court reasoned that, in the current case, the evidence 

in relation to Count 1 was relevant and bore such striking similarities to those under Count 

2 that excluding the evidence would be an affront to common sense.378 

NAMIBIA 

Affidavit evidence
Courts allow the use of affidavits in civil proceedings in certain cases.379 Affidavits may 

be made by an individual in the service of the Republic or of a province (including the 

Administration of South-West Africa) or in the service of or attached to the South African 

Institute for Medical Research or any university in the Republic or any other institution 

designated by the State President.380 However, upon any party’s application, the affiant 

may be required to provide oral evidence or submit to written interrogatories, which are 

admissible evidence.381

In criminal proceedings, affidavits are admissible prima facie proof of certain facts, such 

as an occurrence, transaction, or registration at a State department;382 a fact established 

through a skilled scientific analysis from a qualified person;383 a qualified appraisal of 

precious stones or metal;384 and receipt, delivery, custody, etc., of goods or evidence.385 

The court may subpoena the affiant to give oral evidence or require the affiant to submit 

to written interrogatories.386 Any person who knowingly issues a fake certificate has 

372. ICAC v Deshmukh REEBYE and Anor [2022] INT 89 p 2 (2022).
373. Police v Momus [2019] INT 148 para 1 (2019).
374. Ibid, paras 9–10 (2019).
375. Ibid, paras 10.3.2.1–10.3.2.2 (2019).
376. Ibid, para 10.5 (2019). 
377. Ibid, (quoting Makin v Attorney General for New South Wales [1894] AC 57 (Privy Council)).
378. Momus (n 374), paras 10.5, 10.8–10.8.2 (2019).
379. Civil Proceedings Evidence Act 1965, s 22(1) (Note: these cases mostly involve ascertaining a fact that requires skill in bacteriology, 

biology, chemistry, physics, astronomy, anatomy or pathology).
380. Ibid.
381. Ibid. 
382. Criminal Procedure Act 1977, s 212(1)–(3).
383. Ibid, ss 212(4), 212(6), 212(7), 212(7A), 212(10), 212(11).
384. Ibid, s 212(5).
385. Ibid, ss 212(8), 212(9).
386. Ibid, s 212(12).A
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committed perjury.387 The provisions relating to affidavits enumerated in the Criminal 

Procedure Act are in addition to any laws admitting certificates or documents, not 

substitutions of them.388 

Oral testimony 
Direct oral evidence of a fact is admissible.389 A trial witness is subject to cross-examination 

and re-examination.390 Witnesses can be re-examined on any matter raised during their 

cross-examination.391 If the court deems that an examination is unreasonably delaying the 

proceedings, the court may impose reasonable restrictions.392

In criminal proceedings, the prosecutor and the accused may examine or cross-examine 

any witness.393 However, only the presiding judge or judicial officer may cross-examine a 

witness under the age of 13.394 The court may examine, cross-examine, re-examine, and 

recall any witness if, in the court’s opinion, it is ‘essential to the just decision of the case’.395 

The court may order that any submission about the relevancy of the cross-examination be 

heard in the absence of the witness.396

Competent witness
In civil proceedings, all witnesses are competent to give evidence397 except: 

1. A person temporarily or permanently deprived of proper use of reason, afflicted with 

idiocy, lunacy or insanity, or imbecility of mind due to intoxication or other reasons.398 

2. Spouses shall not be compelled to disclose any communication between them during 

the marriage, even after annulment or dissolution.399 A witness is not compellable to 

give any evidence that their spouse, if testifying, could not be compelled to give.400

3. Witnesses may refuse to answer questions to avoid self-incrimination or exposure to 

criminal penalties, but they are not excused from answering questions because the 

answer could establish a civil claim against them.401

4. A witness shall not be compelled or permitted to provide evidence regarding certain 

matters on grounds of public policy or public interest. However, any person in any 

civil case shall be competent to adduce evidence of any communication alleging the 

commission of an offence.402 

387. Ibid, ss 212(4), (8), (11) (c).
388. Ibid, s 212(13).
389. Civil Proceedings Evidence Act 1965, s 34; see, Criminal Procedure Act 1977, s 161.
390. Rules of the High Court of Namibia: High Court Act No. 16 of 1990, Rule 99(7)–(8); Criminal Procedure Act 1977, s 166(1).
391. Criminal Procedure Act 1977, s 166(1).
392. Ibid, s 166(3) (a); Rules of the High Court 1990, Rule 101(3).
393. Criminal Procedure Act 1977, s 166(3) (a).
394. Ibid, s 166(4).
395. Ibid, s 167.
396. Ibid, s 166(3) (b).
397. Civil Proceedings Evidence Act 1965, s 8.
398. Ibid, s 9.
399. Ibid, ss 10–11. 
400. Ibid, s 12.
401. Ibid, s 14.
402. Ibid, s 13.
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In criminal proceedings, every witness is competent unless the law states or the court finds 

otherwise.403 Generally, the following witnesses are incompetent to testify: 

1. They appear or are proved to be afflicted with mental illness or imbecility of mind 

due to intoxication or drugs.404 

2. The spouse of the accused.405 However, spouses may give evidence in certain 

cases related to offences against them, offences committed against their children, 

bigamy, incest, or abduction, among others.406 An accused or their spouse may 

be summoned upon the accused’s application.407

3. An accused who testifies in criminal proceedings may not be required to answer 

any question relating to involvement in any offence other than the offence with 

which he is charged, or that he is of bad character, unless the defence wishes 

to establish the accused’s character or the defence involves imputation of the 

character of the complainant or other witnesses.408

4. Spouses cannot be compelled to disclose any communication between them 

during the marriage, even after annulment or dissolution.409 A witness is not 

compellable to give any evidence that their spouse, if testifying, could not be 

compelled to give.410

5. A legal practitioner is not competent to give evidence against a person by whom 

they are professionally employed.411 However, they can be compelled to give 

evidence against a client about information that came to their notice before the 

professional relationship.412

6. A witness shall not be compelled or permitted to provide evidence in certain 

matters on grounds of public policy or public interest. However, any person 

in any criminal proceeding shall be competent to adduce evidence of any 

communication alleging the commission of an offence.413 

7. In criminal proceedings, a witness is excused from answering incriminating 

questions,414 but not those that could subject the witness to civil liability.415

8. When the prosecutor informs the court that the prosecution’s witness will 

be required to answer questions that may incriminate the witness, the court 

may, subject to certain conditions, compel the witness if they are otherwise 

competent.416 If the witness answers frankly, they may be acquitted of all charges, 

subject to certain conditions.417

403. Criminal Procedure Act 1977, ss 192–193.
404. Ibid, s 194.
405. Ibid, s 195.
406. Ibid. 
407. Ibid, s 196.
408. Ibid, s 197.
409. Ibid, s 198(1).
410. Ibid, s 199.
411. Ibid, s 201.
412. Ibid.
413. Ibid at s 202.
414. Ibid, s 203.
415. Ibid, s 200.
416. Ibid, s 204.
417. Ibid, s 204(a)(iv).A
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Compellable witness
Every witness is competent and can be compelled to give evidence unless otherwise 

excluded on account of privilege (see Chapters 4 and 8) or incompetency (see above). 

Confessions
An accused may be convicted based on their confession, if it is confirmed in a material 

respect or is proved by corroborative evidence.418 However, a confession is inadmissible 

against another person.419 A confession is admissible if it is proved to have been freely 

and voluntarily made by an accused in his sound and sober senses and without undue 

influence.420 A confession made to a peace officer other than a magistrate or justice is 

admissible only when confirmed and reduced to writing in the presence of a magistrate or 

justice.421 The accused may rebut the confession by challenging its contents or proving that 

the statement was coerced, and the prosecution may rebut such rebuttal evidence.422 If a 

confession is inadmissible against the accused, it becomes admissible if, in the opinion of 

the judge, it is favourable to the accused, or the accused adduces supplementary evidence 

of the confession.423

Character evidence
Character evidence is generally admissible in civil cases when it is relevant.424 In criminal 

proceedings, character evidence is generally inadmissible.425 Evidence of a past conviction 

is only admissible if a previous conviction is an element of the offence with which an 

accused is charged.426 Evidence of previous similar offences is inadmissible if the only 

purpose is to establish the accused’s general character.427 The accused shall not be asked 

or compelled to answer any question to prove that he is of bad character, unless (i) the 

accused attempted to establish their own good character or the nature of the suit requires 

imputation of character; (ii) the accused provides evidence against a person charged with 

the same offence or offence in respect of same facts; the proceedings are with respect 

to stolen property or previous conviction in a case involving stolen property; or (iii) where 

proof of previous conviction is used to establish guilt in the proceeding.428

Further, in proceedings related to sexual offences, no evidence as to any previous sexual 

conduct or experience or the sexual reputation of a complainant is admissible, unless the 

court is satisfied that the evidence falls under specific exceptions.429

418. Ibid, s 209.
419. Ibid, s 219.
420. Ibid, s 217(1).
421. Ibid, ss 217(1)(a) and (b) (note: the presumption in s 217(b)(ii) was declared unconstitutional and the provision is invalid).
422. Ibid, s 217(2).
423. Ibid, s 217(3).
424. See, e.g., CJS v CS [2021] NASC 40 para 30; Ngola v Veiyo [2021] NAHCMD 526 para 40 (citing Small v Smith 1954 (3) SA 434 

(SWA) 438E–G).
425. Criminal Procedure Act 1977, ss 197, 211; S v SSH [2017] NASC 28 para 14–15.
426. Criminal Procedure Act 1977, s 211; SSH (n 426) para 14–15.
427. Criminal Procedure Act 1977, s 211A(2).
428. Ibid, s 197.
429. Ibid, s 227A.
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Similar fact evidence
Similar fact evidence is generally inadmissible, but may be admitted in exceptional 

circumstances, such as when an accused is charged with a sexual offence and there is 

evidence that they previously committed similar offences.430 Before allowing a party to 

adduce such evidence, the court must consider if the probative value of the evidence 

outweighs its prejudicial effect.431 It may be admissible to prove the accused’s identity if 

it is relevant to the issue.432 The court may also hear similar fact evidence in racketeering 

cases, if it would not render a trial unfair.433

Opinion evidence
An expert opinion is admissible if, due to special skill and knowledge, the expert is better 

qualified than the judge to assess particular facts.434 If a court finds that it is unable to make 

an opinion without expert assistance, it will seek expert guidance.435 The expert testimony 

must contain the facts and reasons for their opinion.436 

Normally the opinion of lay witnesses is inadmissible, but non-expert opinion may be 

received when a matter does not fall exclusively within the realm of experts.437 Courts 

may rely on either expert or lay opinion at their discretion, but are not bound by those 

opinions.438 The inability to provide reasons for the opinion would affect only the weight and 

not the admissibility of the opinion.439

An expert report may only be introduced and properly relied upon by the court in a trial 

where the respondents can cross-examine the expert and question their qualifications 

and opinions.440 First, the court must be convinced that the person is a qualified expert 

based on their credentials, skill, and experience.441 The judge has discretionary authority 

to determine whether the witness has experience, specialised education, or skill sufficient 

to qualify as an expert in a particular subject.442 Once recognised as an expert, the witness 

can then adduce evidence and if need be, render a full explanation of their investigations, 

findings, and conclusions.443 

Statutory professional requirements may affect the court’s decision to qualify a witness 

as an expert. For example, a psychologist not registered to practice in Namibia, even if 

registered in a different jurisdiction, is not allowed to testify in a Namibian court due to 

statutory professional registration requirements.444

430. Ibid, s 211A.
431. Ibid, s 211A; also see, e.g., S v Nakanene [2018] NAHCMD 276 para 37. 
432. Nakanene (n 432) para 37.
433. Prevention of Organised Crime Act 2004, Chapter 2, Part 2(8).
434. See, e.g., Beukes and Another v First National Bank Limited and Others, [2018] NAHCMD 94 para 16 (citing Nell v Lubbe 1999 (3) 

SA 109 (W) at 111D–G).
435. Ibid. 
436. See, ibid. 
437. See, e.g., Van Wyk v Terence Lind t/a Auto Exec [2017] NAHCMD 144 para 12.
438. See, e.g., ibid, para 13. 
439. Ibid.
440. See, e.g., Schkade v Gregory N.O. and others [2018] NAHCMD 235 para 52.
441. Ibid. 
442. See, e.g., Zachriou v Minister of Defence [2007] ZAGPHC 190 paras 64–66.
443. See, e.g., Schkade (n 441) para 53.
444. CS v CS [2018] NAHCMD 236 paras 30–32, 45, 50.A
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SEYCHELLES

Affidavit evidence
The Evidence Act defines ‘evidence’ as including testimony upon oath or solemn affirmation 

viva voce or by affidavit in writing and the unsworn personal answers of parties to trials.

Provisions for affidavits are found in sections 168–171 of the Seychelles Code of Civil 

Procedure.445 They are sworn written evidence that attract a penalty if the contents are false. 

They may be used as a substitute for sworn testimony with leave of the court,446 but if the 

defence objects, stating that desires the production of that witness for cross-examination 

and if the witness can be produced, then the evidence shall not be admitted.447 An example 

of the court allowing evidence by affidavit to be led is in an uncontested divorce case. If the 

petitioner is temporarily out of the country when the hearing of the divorce case is fixed, the 

person’s evidence can be adduced by affidavit.

The necessity to have an affidavit in support of an application in matters in which the 

Supreme Court exercises its supervisory jurisdiction arises out of Rule 2(1) of the Supreme 

Court (Supervisory Jurisdiction over Subordinate Courts, Tribunals and Adjudicating 

Authorities) Rules, which provides that, ‘an application to the Supreme Court for the 

purpose of Rule 1(2) shall be made by petition accompanied by an affidavit in support of 

the averments set out in the petition’.448 In constitutional matters, civil confiscation cases, 

petitions and interlocutory proceedings, all evidence is provided by affidavit, although 

parties may petition the court to cross examine any affiant. 

In Herbert v Hossel,449 it was held that the court has a discretion to permit evidence by 

affidavit in civil cases; however, this has not as much weight as evidence by oath. This is in 

line with section 168 of Seychelles Code of Civil Procedure which provides that the court if 

it thinks it reasonable, may at a hearing allow the affidavit of a witness to be read out. Since 

the affiant cannot be cross examined such evidence cannot be given much weight. The 

proviso to section 168 is to the effect therefore that where a party: 

bona fides desires the production of a witness for cross examination and that such witness 

can be produced, an order shall not be made authorising the evidence of such witness to 

be given by affidavit. 

445. Seychelles Code of Civil Procedure Act 24 of 1855 (Cap 213).
446. Ibid ss 168–9.
447. Ibid, ss 168, 169. 
448. See Dubois & Ors v President of the Republic & Ors [2016] SCCC 23.
449. [1984] SLR 127.

file:///C:\Users\24828\AppData\Local\Packages\Microsoft.Office.Desktop_8wekyb3d8bbwe\LocalCache\Roaming\Microsoft\Word\Seychelles%20Evidence%20Cases\Dubois%20&%20Ors%20v%20President%20of%20the%20Republic%20&%20Ors%20%5b2016%5d%20SCCC%2023..doc
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Oral testimony 
The right to a fair hearing within a reasonable time trial, guaranteed by Article 19 of 

the Constitution, also applies to civil trials. This has been interpreted to include, non-

exclusively: that judges hear all the evidence before giving judgment; that evaluation of oral 

evidence depends not only on what is said but also how it is said;450 that each party has the 

opportunity of presenting its case before an open and public trial before an independent 

court established by law; that each party will have adequate time to prepare and present 

its case; that there be adequate discovery and inspection of documents in the hands of 

the opposing party;451 and that each party will be given an opportunity to comment on 

the evidence.452

Sections 126–135 of the Criminal Procedure Code453 deal with examination of witnesses. 

Witnesses giving oral testimony will be examined, cross-examined and possibly re-

examined. Unless the accused has unequivocally renounced the right to call evidence and 

to have the final word, he must be given the opportunity of doing so.454 Leading questions 

are not permitted in examination-in-chief. The purpose of cross-examination is to test the 

credibility of a witness and the reliability of her evidence and while it is acknowledged that 

hindering the accused from putting his case may amount to a breach of his constitutional 

fair trial rights. 

In civil cases, the English law of evidence prevails except where special laws exist.455 

Witnesses are examined viva voce unless the judge permits the evidence to be given by 

affidavit.456 The Civil Code of Seychelles contains several provisions relating to the exclusion 

of oral evidence in certain cases. These are contained in articles 1341 to 1348 and article 

1715. Article 1341 of the Civil Code provides that oral evidence is not admissible to prove 

an obligation which exceeds the value of 50,000 rupees. Articles 1347 and 1348 provide 

exceptions to this rule, when there is writing that provides initial proof and whenever it is 

impossible for a creditor to obtain written proof of an obligation. The above provisions do 

not apply in criminal cases.457

Competent witness
As a general rule, all witnesses are competent. However, there are exceptions to this 

rule. In criminal proceedings, the accused or their spouse are deemed to be a competent 

witness.458 However, the spouse shall not be a competent witness for the prosecution 

subject to certain exceptions in terms of section 132 of the Criminal Procedure Code. The 

exception to this is that the spouse of the accused may testify if the offence was committed 

against the spouse. 

450. Petrousse v Gregoretti (2008–2009) SCAR 17.
451. Hackl v FIU [2010] SLR 98.
452. Falcon Enterprise v Essack [2001] SCCA 7.
453. Act 13 of 1952, (Cap 54).
454. Kim Koon & Co Ltd v R (1969) SCAR 60.
455. The following articles of the Civil Code of Seychelles, 2020 (Act 1 of 2021) should be noted as special laws in civil cases: arts 

194 to 200, 312, 319 to 325, 334, 340, 341, 931, 969 to 1001, 1315 to 1369, 1715, 1716, 1834, 1950, 2074, 2091, 2127. 
Sometimes the form in which transactions must be drawn up goes not only to the proof but to its validity: Gifts, art 931; Wills, art 
1001; Leases, art 1715; Mortgages, art 2127.

456. Seychelles Code of Civil Procedure, 1855 s 168.
457. See Gardette v R (1960) 2 SLR 179, 191.
458. Criminal Procedure Code, 1952, s 134.A

 P
R

A
C

T
IC

A
L 

A
P

P
R

O
A

C
H

 T
O

 E
V

ID
E

N
C

E
 F

O
R

 J
U

D
IC

IA
L 

O
F

F
IC

E
R

S

file:///C:\Users\24828\AppData\Local\Packages\Microsoft.Office.Desktop_8wekyb3d8bbwe\LocalCache\Roaming\Microsoft\Word\Seychelles%20Evidence%20Legislation\Civil%20Code%20of%20Seychelles%20CAP33.pdf
file:///C:\Users\24828\AppData\Local\Packages\Microsoft.Office.Desktop_8wekyb3d8bbwe\LocalCache\Roaming\Microsoft\Word\Seychelles%20Evidence%20Legislation\Seychelles%20Code%20of%20Civil%20Procedure%20CAP213.pdf
file:///C:\Users\24828\AppData\Local\Packages\Microsoft.Office.Desktop_8wekyb3d8bbwe\LocalCache\Roaming\Microsoft\Word\Seychelles%20Evidence%20Legislation\Seychelles%20Criminal%20Procedure%20Code%20CAP54.pdf


03

W
itnesses

03-45

Section 11A of the Evidence Act provides that at trial, the evidence of a child shall be received 

unless it appears to the court that the child is incapable of giving intelligible evidence. 

Section 11B pertains to vulnerable witnesses, which includes witnesses or complainants in 

rape cases, young witnesses, persons testifying against a person in authority, intellectually 

incapacitated persons. Special arrangements may be made as per Section 11B (1) and no 

adverse inference is to be drawn from such special arrangement against the accused. 

In Lucas v R,459 the Court cited Article 27 (1) of the Constitution on rights to equal protection 

of the law and stated: ‘… to say that every complainant in a sexual assault offence case is 

less worthy of belief than another witness is an affront to their dignity and violates their right 

guaranteed under Article 27 (14) of the Constitution.’

Compellable witness
In civil proceedings, a witness summoned must attend the court upon pain of being fined 

or arrested.460 A witness who attends court cannot leave until the evidence has been given, 

or he or she is released.461 Witnesses in criminal proceedings who are able to give material 

evidence, or have material evidence within their possession, may be compelled to attend 

court.462 Section 120 (2) of the Criminal Procedure Code provides that no person shall 

be compellable to give evidence derived from unpublished official records relating to any 

affairs of state, except with the permission of the officer at the head of the department 

concerned – who shall give or withhold such permission as he thinks fit – and no public 

officer shall be compelled to disclose communications made to him in official confidence 

when he considers that the public interest would suffer by the disclosure. 

Confessions
Section 129 of the Criminal Procedure Code makes provision for proof by formal admission. 

Confessions to persons in authority are admissible if certain conditions were met, namely 

that such confessions were voluntary, in the sense that they were not obtained through 

fear, of prejudice or hope or advantage exercised or held out by a person in authority or 

oppression.463 A voluntary confession is admissible even if elicited by a person in authority 

or while in custody.464 Voluntariness, if raised, is tested through a voir dire (held in the 

absence of the jury if the case is a murder trial) with the prosecution having to prove beyond 

reasonable doubt that the confession was voluntary. To admit a confession without ensuring 

that the confession was given voluntarily is a serious irregularity.465

459. (2011) SLR 313; [2011] SCCA 38.
460. Seychelles Code of Civil Procedure 1855, s 161.
461. Ibid, s 159.
462. Criminal Procedure Code 1952, s 120(1).
463. Ibrahim v R (1914) AC 599.
464. R v Barbe (2009) SLR 39.
465. Tirant v R [1991] SCCA 11, Jumeau v R (1964) SLR 92.

file:///C:\Users\24828\AppData\Local\Packages\Microsoft.Office.Desktop_8wekyb3d8bbwe\LocalCache\Roaming\Microsoft\Word\Seychelles%20Evidence%20Cases\Republic%20v%20Barbe%20_2009_%20SLR%2039.pdf
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Section 129 of the Criminal Procedure Code does allow 

formal admissions made by the prosecutor or the accused 

person if such admissions may be given in oral evidence 

by the maker of the statement, but such evidence is only 

against the maker of the statement. Common law and statute 

have, however, provided exceptions to hearsay. Evidence 

contained in admissions and confessions may in certain 

circumstances be admitted in evidence against the maker 

of the statement to prove the truth of the facts they contain. 

Msoffe JA in both Lawrence v R466 and Roble v R467 explained 

that: ‘A confession is generally described as an unequivocal 

acknowledgement of guilt, the equivalent of a plea of guilty 

before a court of law. On the other hand, an admission is 

referred to as a statement or conduct adverse to the person 

from whom it emanates.’ 

In Alphonse v R,468 Twomey JA stated that confessions are 

distinct from admissions made to ordinary citizens, being 

those not in authority over the accused person. Extra curial 

admissions by accused persons to ordinary citizens are 

not subject to the same limitations or conditions imposed 

on confessions and continue to be an exception to hearsay. 

As such they are regarded as informal admissions and 

are statements that are, or may turn out to be, adverse 

to the case of the person who makes it and are generally 

admissible to prove the truth of the facts they contain. 

Hence, an admission made to, but not induced, by a person 

in authority is admissible.469

The rules for admissions were tested in Seychelles in the 

case of Guy Roger Pool v R.470 On appeal in that case, Sir 

Alastair Forbes PCA admitted the evidence of a witness to 

whom an admission had been made by the appellant about 

the planting of a bomb. He, however, looked for corroboration 

of the witness, given the fact that the witness had fallen out 

with the appellant’s family and may therefore have been 

motivated in giving evidence against the appellant. 

466. [2015] SCCA 27.
467. [2015] SCCA 24.
468. [2017] SCCA 19.
469. Ibid, para 40.
470. SCAR (1974) 88.

A confession is 
generally described 

as an unequivocal 
acknowledgement of 

guilt, the equivalent 
of a plea of guilty 

before a court of law. 
On the other hand, an 
admission is referred 
to as a statement or 

conduct adverse to the 
person from whom  

it emanates.’
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In the case of Antoine v R,471 the Court held: ‘The Court is entitled to found a conviction solely 

on the admission of an accused person provided that the Court is satisfied beyond doubt 

that the confession was either made voluntarily or in the case of a repudiated statement 

that it was made but repudiated because of its truth.’

Character evidence
With regard to character evidence Seychelles follows English law principles, that is to say 

that character evidence is generally inadmissible, but this depends on (a) the purpose of the 

evidence, (b) the form of the evidence and (c) the type of proceeding. The general rule is that 

an accused person may not be questioned about prior convictions or bad character unless 

it is directly relevant to a fact in issue or serves to strengthen or impeach the credibility of 

a witness. An accused person may adduce evidence of his good character, however that 

opens the door for the prosecution to bring evidence of bad character in rebuttal. Where 

a witness has not been cross examined as to his character any evidence relating to his 

previous convictions is inadmissible (Pragassen v R).472

The previous good character of the accused is a relevant consideration in sentencing473 

and the court may consider the accused’s character and the background as a whole when 

considering granting a suspended sentence.474 There is also case law to suggest that 

character evidence may be considered at the time of sentencing as an ‘exceptional reason’ 

to allow for the deviation from the mandatory minimum sentences.475 

Similar fact evidence
Under section 112 of the Penal Code476, the law allows for accused persons to be charged 

and tried in a single proceeding if the offences charged are founded on the same facts 

or form or are part of the same or similar transaction and are of the same or similar 

characteristics.477 

It may have a bearing in criminal proceedings in sentencing, where the court must take into 

account the nature of the offence, the conduct of the person convicted, and for instance 

the position of trust enjoyed and the amount of money stolen, the means of deception used, 

and the number of occasions on which the deception was practised.478 Rules of evidence 

do not strictly apply to sentencing.479

471. [1997] SCCA 44.
472. (1974) SLR 13.
473. Savy v R (1976) SLR 54.
474. Scholastique v R (1987) SLR 57.
475. R v Pool (1984) SLR 31.
476. Act 12 of 1952 (Cap 158).
477. See Vinda v R [1995] SCCA 32, where the offences were ‘related in nature only but unrelated in space and time … [and]  

different victims were involved’.
478. Pointe v R (1999) SLR 144.
479. Kamishi v R (1978–1982) SCAR 508.
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Opinion evidence
Section 14 and 17 of the Evidence Act deals with the issue of admissibility of a report 

by another witness in circumstances where the maker of the report is not available on 

grounds specified in the section itself. While section 14 deals with the admissibility of a 

statement contained in a document as evidence of any fact stated therein of which direct 

oral evidence would be admissible, section 17 deals with the admissibility of expert opinion. 

However, both documents relate to admissibility only. The question of the weight to be 

attached to the content of the admissible documents continues to be a matter for judicial 

appreciation in all the circumstances of the case, once they are admitted under section 14 

and 17 of the Evidence Act.

An expert opinion480 will be used only where the court does not have the specific expertise for 

the subject matter.481 The court has the power to gauge the degree of accuracy and validity 

of an expert opinion by using the reasons on which the opinion is based as a touchstone.482

In ‘driving at a dangerous speed’ cases, opinion as to speed by a witness is not inadmissible; 

such evidence may be supported by a speedometer reading.483 In cases where expert 

opinion is necessary, it is imperative that the investigating agency take care to seal evidence 

and keep it safe from tampering.484

SOUTH AFRICA

Affidavit evidence
The Uniform Rules of Court (High Court) provides that a court may, for sufficient reason, order 

that any evidence at trial be given via affidavit or that the affidavit be read at the hearing.485

The Civil Proceedings Evidence Act (‘CPEA’) provides that an affidavit regarding certain 

scientific facts made by a qualified person is admissible if it is delivered to all other parties 

at least seven days before date of production.486 The affiant may be required to testify or 

submit to interrogatories.487 The CPEA requires affidavits to accompany official reports in 

applications for orders presuming death of soldiers.488 Additionally, to be admissible as 

prima facie evidence, affidavits should accompany account books.489 

480. See Evidence Act (Cap 74)1882 as amended, s 17.
481. Ibid.
482. Joubert v Suleman (2010) SLR 248.
483. R v Lepere (1971) SLR 112; R v Esparon (1971) SLR 143; R v Mousmié (1973) SLR 183.
484. Gabriel v R (2010) SLR 394.
485. Uniform Rules of Court (High Court) 2020, s 38(2).
486. Civil Proceedings Evidence Act 2014, s 22.
487. Ibid.
488. Ibid, s 25.
489. Ibid, s 28.A
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The Criminal Procedure Act provides that affidavits from: 

• government or bank employees are prima facie proof that something did or did 

not occur; 490 

• legal recorders of particular facts or transactions are prima facie poof that a matter or 

transaction was registered; 491 

• qualified persons with scientific expertise are prima facie proof of a fact; 492

• affidavits from qualified appraisers of precious metals or stones are prima facie proof 

regarding the attributes of precious metals or stones; 493 

• qualified persons are prima facie proof that fingerprints, body prints, or bodily or crime 

scene samples were found or processed; 494 

• employees at qualified institutions are prima facie proof of physical condition or 

identity of a dead body; 495 

• persons in service of the State are prima facie proof of the collection, receipt, custody, 

packing, marking, delivery, or dispatch of any fingerprint or body-print, bodily sample, 

crime scene sample, or other relevant objects; 496 

• persons in service of the Railways Administration are prima facie proof of goods 

delivered to, or handled or transhipped by, the Railways Administration; 497 

• a person declaring an measuring instrument has satisfied all requirements are prima 

facie proof that the such conditions and requirements have been met; 498

• qualified persons are prima facie proof of the use, identification, and storage of 

syringes or receptacles used for blood samples.499 

Affiants may be required to testify or submit to interrogatories.500 Moreover, affidavits are 

admissible to prove certain facts alleged to have taken place, or not, in a foreign country.501

490. Criminal Procedure Act 1977, s 212(1)–(2).
491. Ibid, s 212(3).
492. Ibid, s 212(4).
493. Ibid, s 212(5).
494. Ibid, s 212(6).
495. Ibid, s 212(7).
496. Ibid, s 212(8).
497. Ibid, s 212(9).
498. Ibid, s 212(10).
499. Ibid, s 212(11).
500. Ibid, s 212(12).
501. Ibid, s 212A.
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Oral testimony 
The Uniform Rules of Court (High Court) provides that, unless the court determines that 

examinations should be conducted via interrogatories or affidavits, witnesses in any trial 

are subject to viva voce oral examination, cross-examination, and re-examination.502

Witnesses in criminal trials must testify viva voce under oath with limited exceptions.503 

After examination-in-chief, the opposing party may cross-examine the witness in order 

to dispute the witness’s evidence or credibility.504 Leading questions are not allowed in 

examination-in-chief but are permitted in cross-examination.505 Re-examination is also 

permissible, but it must be limited to matters raised in cross-examination.506 

Competent witness
In general, every person who is able to communicate sensibly and to understand the 

expectation to tell the truth is a competent witness.507 

Incompetence Due to State of Mind
Certain witnesses are incompetent due to their state of mind if (1) there is an affliction 

due to mental illness, imbecility, intoxication, etc., (2) which deprives the witness of the 

proper use of his reason (3) whilst testifying.508 The implication is that the witness may be 

competent to testify if/when the affliction or intoxication passes. 

Special Classes of Witnesses in Criminal Cases
‘Deaf mutes’ are competent provided they are able to communicate their evidence to the 

court.509 Evidence by way of ‘gesture’ or sign language is permissible, and the court may 

appoint an appropriate interpreter.510 

A child witness is competent if they can understand the difference between truth and 

falsehood.511 Specifically, a child may testify if they ‘(a) appreciate the duty of speaking the 

truth; (b) have sufficient intelligence; and (c) can communicate effectively.’512 

Compellable witness
Any person is compellable,513 subject to the competency and privilege considerations.

502. Uniform Rules of Court (High Court) 2020, s 38(2), (5).
503. Criminal Procedure Act 1977, ss 161–162, 163–164 (exceptions include those who object to taking an oath and any person ‘found 

not to understand the nature and import of the oath or affirmation’); also, Justices of the Peace and Commissioners of Oaths Act 
1982 (enumerating oath requirements). 

504. Criminal Procedure Act 1977, s 166; see, e.g., S v Thibane [2008] ZAWCHC 294, p 4. 
505. See, e.g., P v S [2015] ZAFSHC 12, paras 23.11, 23.17–23.18, 23.20. 
506. Criminal Procedure Act 1977, s 166.
507. Civil Proceedings Evidence Act 2014, s 8; Criminal Procedure Act 1977, s 192, (every witness is competent and compellable unless 

expressly excluded).
508. Civil Proceedings Evidence Act 2014, s 9; Criminal Procedure Act 1977, s 194 (the process for determining the witness’ state of 

mind in criminal cases is explained in s 194A). 
509. Criminal Procedure Act1977, s 161(2). 
510. Ibid. See also, e.g., S v Gaza and Another [2009] ZAGPPHC 231, para [j] (where the accused has hearing and/or speech difficulties, 

a sign language interpreter should be appointed as necessary); Kruse v S [2018] ZAWCHC 105; [2019] 4 All SA 287 (WCC) paras 
3, 8, 27 August 2018.

511. See, e.g., Ndaba v S [2018] ZAKZPHC 17, para 7. 
512. Ibid (quoting P J Schwikkard and S E van der Merwe, Principles of Evidence (4th edn, Juta 2016) 451).
513. Criminal Procedure Act 1977, s 192; Civil Proceedings Evidence Act 2014, s 8.A

 P
R

A
C

T
IC

A
L 

A
P

P
R

O
A

C
H

 T
O

 E
V

ID
E

N
C

E
 F

O
R

 J
U

D
IC

IA
L 

O
F

F
IC

E
R

S



03

W
itnesses

03-51

Confessions
A confession is admissible if (i) it is made by the accused (ii) freely and voluntarily (iii) 

in his/her sound and sober senses and (iv) without any undue influence.514 Additionally, 

confessions made to a peace officer must be confirmed and reduced to writing in the 

presence of a magistrate or justice to be admissible;515 such confessions are presumed to 

be made soberly, freely, voluntarily, and without undue influence, unless proven otherwise.516 

An admissible confession, in contrast to a partial admission, must admit all the elements 

of the crime and leave open no defence to any allegation.517 If the prosecution tenders the 

confession at trial and the accused contests it, the court shall immediately hold a ‘trial 

within a trial’ to determine the confession’s validity.518 

Character evidence
In civil cases, character evidence is relevant in cases involving, for example, child custody519 

and the quantum of damages for defamation.520 In criminal cases, the accused may refuse 

to answer any question related to his bad character, previous conviction, or other criminal 

charge, unless (i) he offers evidence of his own good character or the defence impugns 

the character of the complainant or other prosecution witness;521 (ii) he testifies against 

someone else for the same offence;522 (iii) he is charged with receiving stolen property;523 

(iv) his commission or conviction for another offence is admissible to show that he is guilty of 

the offence in question.524 Character evidence is inadmissible if its only relevance is to show 

that the accused’s bad character makes him more likely to have committed the offence.525

In sexual offence proceedings, evidence of a complainant’s sexual history or experience is 

generally inadmissible unless the prosecution introduces it or the court finds it relevant,526 

subject to several safeguards and requirements.527 Such evidence is not admissible to 

prove that the complainant is more likely to have consented or ‘is less worthy of belief’.528

514. Criminal Procedure Act 1977, s 217(1).
515. Ibid, ss 1, 217(1)(a) (s 1 defines a peace officer as ‘any magistrate, justice, police official, correctional official as defined in section 

1 of the Correctional Services Act, 1959 (Act 8 of 1959), and, in relation to any area, offence, class of offence or power referred to 
in a notice issued under section 334 (1), any person who is a peace officer under that section’). 

516. Ibid, s 217(1)(b)(ii).
517. See, e.g., S v Ngwenya [2015] ZAGPPHC 633 para 5.3; Zuma and Others v State [1995] ZACC 1; 1995 (2) SA 642; 1995 (4) BCLR 

401 (SA) para 3.
518. E.g., S v Krejcir and Others (ss 26–2014) [2014] ZAGPJHC 240; 2016 (2) SACR 214 (GJ) pp 1–2 (25 August 2014) (explaining 

that ‘[t]he sole purpose of the trial within a trial was to determine whether or not the statement was admissible, i.e. had been freely 
and voluntarily made by accused [… and …] the procedure of a trial within a trial is to enable an accused, without fear of what he 
says, being used against him in the main trial to lead such evidence as is necessary to deal with the limited issue of whether or not 
the statement has been voluntarily made’); S v Mkhize [1990] ZASCA 152, p 5–7 (the accused, charged with murder, alleged that 
his confession was inadmissible because the police obtained it through assault and threats. The trial court rejected his claims and 
admitted the confession).

519. E.g., H v R [2018] ZAECPEHC 19 paras 14–15; Cunningham v Pretorius [2008] ZAGPHC 258 paras 31, 34, 44–45, 64–66, 71.
520. E.g., Manyi v Dhlamini [2018] ZAGPPHC 563, para 22.
521. Criminal Procedure Act 1977, s 197(a).
522. Ibid, s 197(b).
523. Ibid, ss 197(c), 240–241.
524. Ibid, s 197(d). 
525. E.g., S v Mogale [2011] ZAGPJHC 57, para 133. 
526. Criminal Procedure Act 1977, s 227(2), (4).
527. Ibid, s 227(5) (‘(a) […] in the interests of justice; […] (b) is in the interests of society in encouraging the reporting of sexual 

offences; (c) relates to a specific instance of sexual activity relevant to a fact in issue; (d) is likely to rebut evidence previously 
adduced by the prosecution; (e) is fundamental to the accused’s defence; (f) is not substantially outweighed by its potential 
prejudice to the complainant’s personal dignity and right to privacy; or (g) is likely to explain the presence of semen or the source of 
pregnancy or disease or any injury to the complainant, where it is relevant to a fact in issue’). 

528. Ibid, s 227(6); also, S v Mkhize [2011] ZAKZDHC 62; 2012 (2) SACR 90 (KZD) paras 1–3, 7 (analysing and rejecting the 
defendant’s request to pursue such a line of questioning).

file:///C:\Users\Irene\Desktop\Women%20&%20Justice%20Work\Assignment%205%20Mar-2022\Id
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Similar fact evidence
Similar fact evidence is generally inadmissible and irrelevant because it would be unfair to 

infer that something happened merely on the basis of previous similar events.529 Moreover, 

similar fact evidence is not admissible if its only relevance is to show criminal propensity.530 

However, similar fact evidence is admissible if it is legally relevant to an issue in the case.531 

The evidence is legally relevant ‘when there is such a strong and significant link between 

the similar fact and a fact in issue that […] the similar fact can be used to prove a fact 

in issue.’532 For instance, the similar fact evidence may be relevant to prove whether the 

acts alleged to constitute the charged crime were designed or accidental, or to rebut an 

otherwise available defence.533 

Opinion evidence
Generally, opinion evidence is inadmissible. Opinion evidence can be admissible only when 

it has probative force regarding an issue the court cannot decide on its own.534 A layman’s 

opinion may be admissible, for example, to ‘give evidence of the approximate age of a 

person, the state of sobriety of a person and the general condition of a thing.’535

Expert evidence is admissible if the matter requires specialised knowledge and the evidence 

falls within the expert’s field of expertise.536 Admissibility requirements for expert opinions 

include that (i) the witness states the grounds on which the opinion is based and (ii) the 

expert opinion is not binding on the tribunal.537 

To call an expert witness in High Court proceedings, the plaintiff must give notice of their 

intention to call the expert within 30 days of the close of pleadings, while the defendant has 

no more than 60 days.538 The plaintiff has no more than 90 days after the close of pleadings 

and the defendant has no more than 120 to deliver a summary of the expert’s opinion and 

reasoning.539 Such notice and summaries must be delivered before the case management 

conference.540 In the magistrates’ courts, the calling party must give notice at least 15 days 

before the hearing and deliver a summary of the expert’s opinion and reasoning at least 10 

days before trial, unless the parties agree or the court orders otherwise.541 

529. See, e.g., S v Mbatha (170/2018) 13 August 2018 para 68 (citing D T Zeffertt & A P Paizes, The South African Law of Evidence  
(2nd edn, LexisNexis 2009) p 271).

530. See, e.g., Williams v S [2009] ZANCHC 74, para 45; S v Mogale [2011] ZAGPJHC 57 para 133.
531. E.g., Williams v S (n 531) para 45; S v Sibanda and Others [2017] ZAECELLC 20 para 421.
532. E.g., Mbatha (n 530) para 71. 
533. Sibanda and Others (n 532) para 421.
534. E.g., Helen Suzman Foundation v President of the Republic of South Africa and Others, Glenister v President of the Republic of South 

Africa and Others [2014] ZACC 32; 2015 (1) BCLR 1 (CC); 2015 (2) SA 1 (CC) para 30 fn 30.
535. See, e.g., Miller, Bosman, Le Roux Attorneys, ‘The Admissibility of Opinion Evidence’, 28 April 2020 https://www.mblh.co.za/

NewsResources/NewsArticle.aspx?ArticleID=3299#:~:text=In%20line%20with%20the%20general,inadmissible%20because%20
of%20its%20irrelevance accessed 2 December 2022.

536. See, e.g., Sedma Removals CC v. Never General Dealers CC and Another [2018] ZAGPPHC 789, paras 5–8, 19 (citing Bee v Road 
Accident Fund [2018] ZASCA 52; 2018 (4) SA 366 (SCA) paras 22–29; Zachriou v Minister of Defence [2007] ZAGPHC 190 para 
66 (citing Holtzhausen v Roodt (1997) 4 SA 766 (WLD)). 

537. Ibid.
538. Uniform Rules of Court (High Court) 2020, Rule 36(9) (a).
539. Ibid, Rule 36(9) (b).
540. Ibid.
541. Magistrates’ Courts Rules 2010, Rule 24(9). A
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TANZANIA 

Affidavit evidence
In civil proceedings, a court may, at any time, for sufficient reason, order that a particular 

fact be proved by affidavit. However, if a party wants to cross-examine the witness, and 

the witness can be produced, the court may not authorise the witness to substitute oral 

evidence with an affidavit.542 A court may also order an affidavit to be read in a hearing ‘at 

any time for sufficient reason’.543

In general, affidavits are confined to ‘such facts as the deponent is able of his own knowledge 

to prove’.544 An exception exists for interlocutory applications, ‘on which statements of [the 

deponent’s] belief may be admitted: [p]rovided that the grounds thereof are stated.’545 If a 

litigant files an affidavit that ‘unnecessarily [sets] forth matters of hearsay or argumentative 

matter or copies of or extracts from documents’, the court may direct said litigant to pay 

the costs of the affidavit.546 

Additionally, interrogatories must be filed by affidavit,547 and applications to file third-party 

notices must supported by an affidavit.548

Oral testimony 
Oral evidence may be used to prove any fact except for facts contained within a document.549 

Oral evidence must be direct, meaning that the witness must have personally seen, heard, 

and/or perceived the fact, or personally holds an opinion regarding such fact.550 If a witness 

testifies about ‘any material thing other than a document’, the court may require the 

production of the item for inspection.551

A witness is first examined-in-chief by the calling party. After the examination-in-chief, the 

adverse party may cross-examine the witness. During cross-examination, the adverse party 

is not limited to the facts discussed during the examination-in-chief. After cross-examination, 

the initial party may re-examine the witness.552 Re-examination must be directed to the 

explanation of matters referred to in cross-examination; new matters may only be raised 

with permission of the court. If new matter is introduced during re-examination, the adverse 

party may further cross-examine the witness upon that matter. The court may, at any time, 

permit a witness to be recalled for further examination.553 Leading questions554 are allowed 

in cross-examination;555 regarding introductory, undisputed, or proven matters;556 and, but 

542. Civil Procedure Code, Cap 33 (Rev edn 2019) Order XIX, Rule 1. 
543. Ibid, Rule 31.
544. Ibid, Rule 3(1). 
545. Ibid, Rule 3(1).
546. Ibid, Rule 3(2).
547. Ibid, Rule 7. 
548. Civil Procedure Code Cap 33 (Rev edn 2019) Order I (b), Rule 14(2). 
549. Evidence Act Cap 6 (GN No. 4 2016) s 61. 
550. Ibid, s 62. 
551. Ibid, s 62(2). 
552. Ibid, ss 146–147.
553. Ibid, ss 146–147. 
554. Ibid, s 150 (‘Meaning of leading question: Any question suggesting the answer which the person putting it wishes or expects  

to receive is called a leading question.’) 
555. Ibid, s 152. 
556. Ibid, s 151(2). 
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only with the court and/or adverse party’s permission, during cross- and re-examination.557 

If a witness cannot speak, they may use ‘any other’ intelligible manner of giving evidence, 

such as writing or signs, which will be considered oral evidence.558

In criminal cases, courts can summon ‘any person’ as a witness,559 and the prosecutor or 

defendant may cross-examine such witness.560 

In any case tried with assessors, the assessors may put questions to the witness with the 

leave of the court.561

Competent witness
In general, everyone is competent to testify, except in cases where the court considers a 

witness incapable of understanding the questions or giving rational answers due to age, 

disease, or other similar cause.562

A child 14-years-old or younger563 is competent to give evidence and do so without taking 

an oath or affirmation if they do not understand the nature of an oath. In such cases, 

the child-witness must promise to tell the truth and not lie.564 Prior to testifying, the court 

must be satisfied that a child who is unable to understand the nature of an oath meets 

two additional threshold criteria: the child must (1) possesses sufficient intelligence and (2) 

understand the duty of speaking the truth.565 In cases of sexual violence, the testimony of 

the victim or young child alone may sustain a conviction if the court is satisfied that the 

witness is ‘telling nothing but the truth’.566

An accomplice is a competent witness against an accused person.567 

Compellable witness
In general, all persons are compellable,568 except:

• judges and magistrates, unless a higher court specially orders them to offer evidence, 

may not be compelled to answer questions regarding their professional conduct in 

court, but may be examined regarding other matters, including those observed in their 

professional capacity;569

557. Ibid, s 151(1). 
558. Ibid, s 128. 
559. Criminal Procedure Act Cap 20 (GN No. 11 2019) s 195(1). 
560. Ibid, s195 (2); see also s 207(2). 
561. Evidence Act 2016 s 177. 
562. Ibid, ss 127(1), 127(5) (a person ‘of unsound mind’ is competent if they can understand the questions and give rational answers). 
563. Ibid, s 127(4). 
564. Ibid, s 127(2). 
565. E.g., Dhahiri Ally v Republic (1989) TLR 218 p 1.
566. Evidence Act 2016 s 127(6). 
567. Ibid, s 142. 
568. Civil Procedure Code 2019 Part I s 25(b); Criminal Procedure Act 2019 s 142(1). 
569. Evidence Act 2016 s 129. A
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• the prosecution may not compel the spouse of an accused person, subject to certain 

exceptions;570

• judges, magistrates, police officers, and revenue officers cannot be compelled to 

disclose the source of any information regarding the commission of an offence;571

• legal advisers and advocates;572

• a witness who is not a party to a suit may not be compelled to produce a document 

that might incriminate them, or a document involving their title deeds to a property, 

unless they agreed in writing.573 

Confessions
In general, an accused’s confession is admissible, if it was made freely and voluntarily, 

without threat, promise, or other prejudice.574 The prosecution must prove that a confession 

was made freely and voluntarily.575 If the confession was not made voluntarily, it will not 

be admissible if the court finds that it was induced in a manner likely to cause an untrue 

admission of guilt.576 A confession made to a police officer is admissible only if the police 

officer is of or above the rank of constable.577

Character evidence
In civil cases, character evidence may not be introduced to prove or disprove any person’s 

conduct. However, character evidence is admissible if it appears from otherwise relevant 

facts.578 It is also admissible if the character evidence affects the amount of damages.579

In criminal cases, the accused’s good character is relevant.580 However, the accused’s bad 

character is irrelevant unless evidence of their good character has been given.581 Evidence 

of bad character is also relevant if ‘the bad character of any person is itself a fact in issue’.582 

Evidence of a prior conviction may be admitted to show bad character.583

Similar fact evidence
Similar fact pattern evidence is admissible to show that an act was accidental, intentional, 

or done with particular knowledge or intention.584

570. Ibid, s 130(1). 
571. Ibid, s 133. 
572. Ibid, s 134(1). 
573. Ibid, ss 138–139. 
574. Ibid, ss 27–28. 
575. Ibid, s 27(2). 
576. Ibid, s 29. 
577. Ibid, ss 3, 27. 
578. Ibid, s 54(1). 
579. Ibid, s 54(2). 
580. Ibid, s 55. 
581. Ibid, s 56(1). 
582. Ibid, s 56(2). 
583. Ibid, s 56(3). 
584. Ibid, s 17. 
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Opinion evidence
Expert opinion evidence may be admitted when a court must form an opinion on (1) a point 

of foreign law, (2) a fact of science or art, or (3) the identity of handwriting or finger or other 

impressions.585 If a court must form an opinion regarding the existence of a custom or right, 

opinions as to the existence of such custom or right are admissible if the witness ‘would be 

likely to know’ of its existence.586 When a court must form an opinion as to the ‘usages and 

tenets of any body of persons or family; or the constitution and government of any religious 

or charitable foundation; or the meanings of words or terms used in particular districts 

or by particular classes of people’, the opinion of persons having special knowledge is 

relevant.587 When a court must form an opinion on the relationship of one person to another, 

the opinion of a member of the family or a person who otherwise has special means of 

knowledge on the subject is relevant, provided that such an opinion shall not be sufficient 

evidence to prove a marriage in any court proceeding.588 

Whenever an opinion is relevant, the grounds on which it is based are also relevant.589 Any 

fact that supports or is inconsistent with an expert opinion is admissible, even if it would be 

otherwise irrelevant.590

UGANDA 

Affidavit evidence
The rules of the Evidence Act do not apply to affidavits,591 but, in civil cases, courts accept 

them and can order any fact to be proved by affidavit.592 Affidavits should only be confined 

to the facts that the deponent is capable of proving through his own knowledge.593 However, 

the court may compel the deponent’s attendance for cross-examination upon any party’s 

application at any time.594 

In criminal cases, there are provisions for the use of affidavits for: applications for extended 

time to file an appeal,595 applications for change of venue,596 supporting a formal charge,597 

certifying summonses,598 and objections to attaching property to warrants for levies 

or fines.599

585. Ibid, s 47. 
586. Ibid, s 50. 
587. Ibid, s 51. 
588. Ibid, s 52. 
589. Ibid, s 53. 
590. Ibid, s 48. 
591. Evidence Act 1909, s 1.
592. Civil Procedure Act 1929, s 22.
593. Civil Procedure Rules 1929, Order XIX, Rule 3.
594. Ibid, Rule 2.
595. Criminal Procedure Code Act 1950, s 31.
596. Magistrates Courts Act 1971, s 41(3).
597. Ibid, s 42(6) (b).
598. Ibid, s 51 (also applicable in civil proceedings).
599. Ibid, s 187(1).A
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Oral testimony
Except for contents of documents, all facts can be proved by oral evidence.600 Oral evidence 

must be direct, which means that the witness testifies about something she:601

• saw;602

• heard;603

• otherwise perceived;604 or

• holds an admissible opinion regarding.605 

When a party testifies about the contents of a document, and the party is entitled to give 

secondary evidence of the content of the document or the genuineness of the document 

is in question, oral evidence is relevant.606 As a general rule, evidence of a relevant fact 

is admissible.607

Witnesses are first subject to the calling party’s examination-in-chief, and then cross-

examination if the adverse party desires.608 The scope of cross-examination is not confined 

by the examination-in-chief.609 After cross-examination, the calling party may re-examine 

its witness, but only within the scope of the cross-examination.610 The calling party generally 

may not ask leading questions, except with permission of the court or regarding undisputed 

matters.611 The adverse party may ask leading questions during cross-examination.612 In 

criminal proceedings, the court may declare a witness hostile to the calling party and allow 

that party to examine the witness as if it were a cross-examination.613

In criminal proceedings, if the prosecution has presented sufficient evidence as to require 

a defence, the court will explain to the accused that he may (i) testify under oath, which 

will subject him to cross-examination, or (ii) make a statement not under oath, and/or (iii) 

call witnesses.614

Competent witness
All persons are competent to testify unless the court finds that they cannot understand 

the questions or give rational answers due to ‘tender years, extreme old age, disease, 

whether of body or mind’.615 A person can testify if he can understand the questions and 

give rational answers.616

600. Evidence Act 1909, s 58. 
601. Ibid, s 59.
602. Ibid, s 59(a). 
603. Ibid, s 59(b).
604. Ibid, s 59(c).
605. Ibid, s 59(d).
606. Ibid, ss 21, 62, 64.
607. Ibid, s 135(1). 
608. Ibid, ss 136(1), 137(1).
609. Ibid, s 137(2).
610. Ibid, ss 136(3), 137(3). 
611. Ibid, s 141.
612. Ibid, s 142.
613. Magistrates Courts Act 1971, s 129.
614. Ibid, s 128(1).
615. Evidence Act 1909, s 117.
616. Ibid.
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In civil cases, the parties and their spouses are competent and compellable witnesses.617 

In criminal cases, the parties and their spouses are competent witnesses, regardless of 

whether charged alone or as co-accused with others.618 Specifically, the accused’s spouse 

is a competent but not compellable witness for the prosecution,619 and is competent and 

compellable for the defence.620 Finally, also in criminal cases, a child who cannot understand 

the oath may give evidence without oath if she understands the duty to tell the truth, but her 

uncorroborated evidence for the prosecution cannot sustain a conviction without material 

corroborative evidence.621

Compellable witness
In civil proceedings, the court may issue summonses requiring any person to give 

evidence.622 Magistrates in criminal proceedings have the same power, and may exercise it 

on behalf of either party.623 

In general, public officers may not be compelled to disclose communications made in 

the course of duty, if the officer believes that disclosure would harm public interest.624 No 

magistrate, police officer, or revenue officer may be compelled to disclose the source of 

information regarding any offence.625 Judges and magistrates may only be compelled to 

answer questions about their conduct while presiding over court proceedings, or about 

knowledge gleaned from such proceedings, upon special order from a superior court.626 

However, judges and magistrates may be questioned about other matters observed while 

presiding over court proceedings.627

Confessions
Confessions are admissible when they are made in the immediate presence of a (i) police 

officer of or above the rank of assistant inspector628 or (ii) magistrate.629 However, a person 

cannot be convicted of an offence solely on the basis of a confession made before a 

magistrate, which must be corroborated by other material evidence.630 If the court thinks 

that the confession is influenced by any violence, force, threat, inducement, or promise, 

the confession is irrelevant and inadmissible.631 However, if such confession is made 

after the removal of violence, force, threat, inducement, or promise, it becomes relevant 

and admissible.632 

617. Ibid, s 121.
618. Ibid, s 120(1) (b).
619. Constitution 1995, art 28(11); Evidence Act 1909, s 120(1) (a).
620. Evidence Act 1909, s 120(1).
621. Trial on Indictments Act 1971, s 40(3).
622. Civil Procedure Act 1929, ss 22(b), 23–24.
623. Magistrates Courts Act 1971, ss 94(1), 96, 100,128(3) (ss 96, 100 also apply to civil proceedings).
624. Magistrates Courts Act 1971, s 123.
625. Ibid, s 124.
626. Ibid, s 119.
627. Ibid.
628. Evidence Act 1909, s 23(1) (a).
629. Ibid, s 23(1) (b).
630. Ibid.
631. Ibid at s 24, also, s 135(1) (relevant facts are admissible).
632. Ibid at s 25.A
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Character evidence
In civil cases, character evidence offered to demonstrate the 

probability or improbability of a person performing certain 

conduct is irrelevant, except insofar as that character 

appears from otherwise relevant facts.633

In criminal cases, the accused’s good character is relevant,634 

but the accused’s bad character is only relevant in the 

following circumstances:635

1. where the accused or his advocate attempts to show 

the accused’s good character;636

2. proof that the accused has committed another offence 

is admissible to show that he is guilty of the offence with 

which he is currently charged;637

3. the accused’s defence involves imputations on 

the character of the complainant or prosecution 

witnesses;638 

4. the accused has given evidence against any other 

person charged with the same offence as that with 

which the accused is charged;639 or

5. in sentencing determinations.640

Similar fact evidence
In considering whether an act was accidental or intentional, 

or committed with particular knowledge or intention, 

whether such conduct was performed in similar occurrences 

is relevant, and similar fact pattern evidence may be 

introduced.641 For example, recent incidents of possession of 

stolen property are admissible to prove guilty knowledge at 

the trial of a person accused of receiving stolen property.642

633. Ibid, s 50.
634. Ibid, s 51.
635. Ibid, s 52; also, Magistrates Courts Act 1971, s 133(2) (character considerations 

relevant in sentencing decisions); Trial on Indictments Act 1971, s 98 (character 
considerations relevant in sentencing decisions other than death sentences).

636. Evidence Act 1909, s 52(a).
637. Ibid, s 52(b).
638. Ibid, s 52(c).
639. Ibid, s 52(d).
640. Magistrates Courts Act 1971, s 133(2) (character considerations relevant in 

sentencing decisions); Trial on Indictments Act 1971, s 98 (character considerations 
relevant in sentencing decisions other than death sentences).

641. Evidence Act 1909, ss 13–14.
642. Penal Code 1950, s 314(4) (a).

… recent incidents  
of possession of  
stolen property are 
admissible to prove 
guilty knowledge at 
the trial of a person 
accused of receiving 
stolen property
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Opinion evidence
The general rule is that a witness cannot testify regarding an opinion. However, there are 

several exceptions:

1. expert evidence;643

2. opinions as to handwriting from a person acquainted with the handwriting;644

3. opinions as to existence of right or custom from ‘persons who would be likely 

to know’;645

4. opinions from those with special knowledge as to ‘usage, tenets, etc.’ of:

a.  ‘any body of men or family;

b.  the constitution and government of any religious or charitable foundation; or

c. the meaning of words or terms used in particular districts or by particular classes 

of people’;646

5. opinions about a relationship;647

6. grounds of any admissible opinion.648

Specially-skilled experts in foreign law, science, art, handwriting, or fingerprints are qualified 

to testify regarding their specialties.649 A summary of material facts on which the party will 

rely, including a list of witnesses, must be contained in the pleadings650 and defence filing.651

ZAMBIA

Affidavit evidence
The Evidence Act states that the High Court Act and Subsidiary Courts Acts authorise 

rules admitting affidavit evidence ‘with or without the attendance of the deponent’ and 

regardless of the other party’s intention to cross-examine the deponent.652 Among the most 

relevant rules653 applicable in civil and criminal cases in the High Court, are: (i) courts may 

only recognize the original or an office copy of an affidavit;654 (ii) affidavits are inadmissible 

if sworn before ‘a person on whose behalf [the affidavit] is offered … his advocate or … a 

partner or clerk of his Advocate’;655 (iii) when a witness makes a statement based on any 

source other than his personal knowledge, he/she shall refer to the facts and circumstances 

that formed such belief;656 and (iv) the High Court may admit an affidavit, even when the 

opposing party could not cross-examine the affiant.657 

643. Evidence Act 1909, ss 43–44.
644. Ibid, s 45.
645. Ibid, s 46.
646. Ibid, s 47.
647. Ibid, s 48.
648. Ibid, s 49.
649. Ibid, s 43.
650. Civil Procedure Rules, Order VI, Rules 1–2. 
651. Ibid, Order IX, Rules 2(a).
652. Evidence Act 1968, s 8.
653. High Court Act 1960, Subsidiary Legislation, Order 5, Chapter III, Rules 11–20.
654. Ibid, Rule 11.
655. Ibid, Rule 12.
656. Ibid, Rule 17.
657. Ibid, at Order 5, Chapter IV, Rule 25.
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The Subordinate Courts (Civil Jurisdiction) Rules establishes similar rules.658 One of the 

most relevant rules orders a witness whose statement is based on information received 

from another person to name his informant and explain the ‘time, place and circumstance 

of the information’.659

Oral testimony 
Oral evidence is both admissible in civil and criminal proceedings. Witnesses shall be 

examined viva voce and in open court.660 The prosecution shall call and examine witnesses 

first,661 after which the accused may proceed with cross-examination.662 After cross-

examination, the prosecution may re-examine the witness.663 In George Bienga v The 

People, the court held that secondary evidence is admissible when the original is lost.664 

Secondary evidence may be in the form of a copy of the original or oral evidence.665

Competent witness
While no statutory provision specifically states which witnesses are competent, the 

Evidence Act exempts those rendered ‘unfit by reason of [a] bodily or mental condition’ 

from requirements to testify.666 Based on Zambia’s use of English common law, it can be 

assumed that all other persons are presumed to be competent witnesses.667

Compellable witness
Courts can compel ‘any person’ to appear before the court or to produce evidence if it 

seems that the person could provide, or is in possession of, material evidence.668 In addition, 

sections 144–148 of the CPC establish rules regarding witness summons and warrants.669 

In addition to the privileges discussed above, the following are exceptions to the general 

rule of compellability: 

1. DEFENDANT IN CRIMINAL PROCEEDINGS. The right to remain silent and the protection from 

self-incrimination bar courts from compelling an accused person to give evidence in 

criminal trials.670

2. PRESIDENT AS HEAD OF STATE. In Elias Kundiona v The People, the Supreme Court 

mentioned, as an obiter, that a serving President ‘while no doubt a competent witness 

could not be coerced by criminal process or sanction if he declined to cooperate 

because the constitution grants immunity.’671

658. Subordinate Courts (Amendment) Act 1998, Subordinate Legislation, s 57, Order V, Chapter III, rules 11–20.
659. Ibid, Rule 18.
660. High Court Act 1960, Subsidiary Legislation, Order 5, Chapter V, s 24.
661. Criminal Procedure Code Act 2005, s 285. 
662. Ibid, art 287.
663. Ibid.
664. People v Musengule and Another [2012] ZMHC 6 p J92 (citing George Bienga v The People ZR 32 (1978)).
665. Ibid.
666. Evidence Act 1968, ss 3(1) (b), 4(1) (b).
667. See, The Crown Prosecution Service, ‘Competence and Compellability’, 28 July 2018 https://www.cps.gov.uk/legal-guidance/

competence-and-compellability (accessed 2 December 2022).
668. Criminal Procedure Code Act 2005, s 143. 
669. Ibid, ss 144–148.
670. See Shoprite Holdings Limited & Another v Mosho and Lewis Nathan Advocates (sued as a firm) [2014] ZMSC 110 p 956 (discussing 

the applicability of the right to remain silent and the protection from self-incrimination in civil proceedings when it could affect the 
outcome of a criminal trial). 

671. Kundiona v People [1993] ZMSC 32 p 7. 

https://zambialii.org/node/7807
file:///C:\Users\diarmuidoleary\Documents\Documents%20–%20Diarmuid’s%20MacBook%20Air\Legal%20Information%20Institute\Zambia\High%20Court%20Act
http://zambialii.org/node/7862
https://zambialii.org/zm/judgment/high-court-zambia/2012/6
https://old.zambialii.org/node/7822
https://www.cps.gov.uk/legal-guidance/competence-and-compellability
https://www.cps.gov.uk/legal-guidance/competence-and-compellability
http://zambialii.org/node/7862
https://zambialii.org/index.php/zm/judgment/supreme-court-zambia/2014/110
https://zambialii.org/index.php/zm/judgment/supreme-court-zambia/1993/32
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Confessions
Free and voluntary confessions are admissible.672 A confession is not free or voluntary if it 

was obtained using threats, violence, direct or implied promises, or improper influence.673 

The prosecution carries the burden of proving beyond reasonable doubt that the confession 

was made freely and voluntarily.674 The High Court has expressed that any statement made 

after an involuntary confession shall be inadmissible ‘unless there is clear evidence to show 

that the impression caused by the undue means has been removed.’675 The Supreme Court 

has affirmed the inadmissibility of involuntary confessions, but it also held that, apart from 

involuntary confessions, other forms of illegally obtained evidence may be admissible if 

relevant and true.676 

If the accused contests the admissibility of a confession on the grounds of voluntariness, 

the court must halt the main trial and hold a trial-within-trial.677 In Mushoke v The People, 

the Supreme Court discussed the form of such trial-within-trials, indicating that they are 

interlocutory hearings, with ‘all the characteristics of the main trial’.678 The accused may 

raise an objection to his alleged confession, at which point the judge halts the trial and gives 

the prosecution the option to apply for a trial-within-trial or dispense with the confession. 

Each side may provide evidence, but the prosecution must prove beyond a reasonable 

doubt that the confession was voluntary.679 In Mushoke, the appellate court found that the 

trial judge’s mismanagement of the trial-within-trial rendered the confession inadmissible, 

but upheld the conviction based on other admissible evidence.680 

Character evidence
In criminal cases, an accused is not required to answer questions showing his bad character, 

but he may question witnesses about his good character, give evidence of his good 

character, or defend himself against imputations of his character.681 However, assertions of 

good character, casting imputations on prosecution witnesses, or giving evidence against 

co-defendants leaves the accused open to questions pertaining to his bad character and 

previous offences.682

672. R v Singombe and Siababwa [1936] ZMHCNR 1 p 34. 
673. Ibid. 
674. E.g., Miyutu and Another v People [2017] ZMSC 39 p 22 (citing Chola & Others v People [1989] ZMSC 30 p 168; Mushoke v 

The People [2014] ZMSC 117 p 725).
675. Ibid.
676. See People v Chipawa and Another [2011] ZMHC 59 p 19 (citing Liswaniso v The People (1976) Z.R. 277 (holding that forced 

confessions are illegally obtained evidence, and therefore inadmissible). 
677. Mushoke v The People (n 675) p 723–724.
678. Ibid.
679. Ibid.
680. Ibid, at pp 726, 728–731.
681. See Criminal Procedure Code Act 2005, s 157 (vi).
682. Ibid, at s 157 (vi) (b) and (c).A
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file:///C:\Users\Joelle\Downloads\R%20v%20Singombe%20and%20Siababwa%20(Criminal%20Case%20No%209%20of%201936)%20%5b1936%5d%20ZMHCNR%201%20p%2034%20(31%20December%201936)
https://zambialii.org/zm/judgment/supreme-court-zambia/2017/39
https://www.zambialii.org/index.php/zm/judgment/supreme-court-zambia/2014/117
https://www.zambialii.org/index.php/zm/judgment/supreme-court-zambia/2014/117
https://zambialii.org/zm/judgment/high-court-zambia/2011/59
https://www.zambialii.org/index.php/zm/judgment/supreme-court-zambia/2014/117
http://zambialii.org/node/7862
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Similar fact evidence
Any information charging the accused with any previous conviction, shall not be read out 

in court unless he has pleaded guilty to or been convicted of the subsequent offence.683 If 

the defendant answers that he has been previously convicted, the judge may proceed to 

sentencing.684 However, if he denies a previous conviction, or does not answer, the court 

shall then hear evidence concerning such previous conviction.685 Further, proof that the 

accused has committed or been convicted of another offence is admissible to show that he 

is guilty of the offence with which he is currently charged.686 

In determining whether to admit evidence of previous misconduct, the court will have regard 

to whether the prejudicial effect of the evidence outweighs its probative value.687 

Opinion evidence
The 1998 and 1999 Civil Procedure Rules of the Supreme Court of England and Wales 

(White Book)688 establish that expert evidence: (i) is limited to those issues where it is 

necessary;689 (ii) cannot be introduced to the proceedings without the court’s permission;690 

and (iii) should be given in a written report unless the court determines otherwise.691 Parties 

can question an expert’s report by asking written questions.692 The answers shall be treated 

as part of the expert’s report.693

On the persuasive value of expert evidence, the Supreme Court stated that an expert’s 

opinion is his/her own opinion; it does not substitute the court’s judgment.694 Expert 

evidence ‘can only be used as to [sic] guide, albeit a very strong guide, to the court in 

arriving at its own conclusion on the evidence before it.’695 

While Zambian legislation does not directly address expert witness rules, it does allow the 

court, in criminal appeals, to appoint an assessor with ‘special knowledge’ in an advisory 

capacity, if the court finds it necessary for the ‘proper determination of the case’.696 

Similarly, the Constitutional Court can appoint a ‘friend of the court’ with special expertise 

in a particular matter to assist the court in its determinations.697 Further, in customary law 

matters, the Constitutional Court can appoint a ‘chief or person’ with special knowledge of 

customary law to assist the court as an assessor.698 The court is not bound by the opinion 

of the assessor.699 

683. Ibid, s 275.
684. Ibid, s 275 (c).
685. Ibid, s 275 (c).
686. Ibid, s 157 (vi) (a).
687. Mwiimbe v People [1986] ZMSC 5, pp 15–16; Musengule (n 665) p 80–81.
688. See Civil Procedure Rules 1999, Supreme Court of England and Wales. According to the explanatory note of the 1999 edition, those 

rules should be read in conjunction with the Civil Procedure Rules 1998. 
689. Civil Procedure Rules 1998, Supreme Court of England and Wales, Rule 35.1.
690. Ibid, Rule 35.4. 
691. Ibid, Rule 35.5. 
692. Ibid, Rule 35.6.
693. Ibid, Rule 35.6 (3). 
694. Fawaz and Another v People [1995] ZMSC 41 p 7.
695. Ibid. 
696. Supreme Court of Zambia (Amendment) Act 2003, Part III, art 16.
697. Constitutional Court Act 2016, Part II, art 12. 
698. Ibid, Part III, art 19; High Court Act 1960, Part VII, art 34 provides that the High Court can also appoint an assessor to assist with 

Zambian customary law. 
699. Constitutional Court Act 2016, Part III, art 19(2).

https://zambialii.org/zm/judgment/supreme-court-zambia/1986/5
https://www.legislation.gov.uk/uksi/1999/1008/made
https://www.legislation.gov.uk/uksi/1998/3132/made
https://www.legislation.gov.uk/uksi/1998/3132/made
https://zambialii.org/zm/judgment/supreme-court-zambia/1995/41
https://zambialii.org/node/7804
https://www.judiciaryzambia.com/wp-content/uploads/2020/10/The-Constitutional-Court-Act-1.pdf
https://www.judiciaryzambia.com/wp-content/uploads/2020/10/The-Constitutional-Court-Act-1.pdf
https://zambialii.org/node/7806
https://www.judiciaryzambia.com/wp-content/uploads/2020/10/The-Constitutional-Court-Act-1.pdf
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In The People v Nyambe Musakanya, the High Court 

referenced a Supreme Court decision and several law 

textbooks on evidence, which agreed on the general 

inadmissibility of opinion evidence.700 Witnesses may 

only give ‘direct evidence of their own perceptions … 

their opinions and beliefs … are not admissible’701 for 

three reasons: (i) the lack of probative weight of mere 

opinions, (ii) the usurpation of the courts’ role as fact-

finder, and (iii) the risk that a witness’ opinion is based 

on inadmissible evidence (e.g., hearsay).702 

ZIMBABWE

Affidavit evidence
Courts allow the use of affidavits in civil proceedings 

where oral evidence is admissible regarding facts: 

1. verifiable through scientific exam or process, 

opinion relating to such fact;703

2. of treatment administered by a registered person 

in the course of his duties;704

3. of physical condition of a motor vehicle;705

4. about the physical condition or identity of a 

deceased person while in a medical facility;706

5. about delivery, dispatch, possession, or 

consignment of goods.707

In criminal proceedings, affidavits are allowed 

in certain instances,708 including to prove facts 

or opinions gleaned through an examination or 

process requiring particular skill in an area;709 to 

prove treatments, opinions, or facts ascertained by 

medical practitioners;710 or to prove facts related to 

the condition or identity of a deceased person.711

700. People v Nyambe Musakanya [2012] ZMHC 74 pp 19–21 (stating, ‘… 
witnesses who do not qualify as experts should not be permitted to give 
their opinion on the very issues which the Court is called upon to decide; 
but in order to arrive at its decision, the Court is entitled to rely on factual 
evidence, by non-expert witnesses. Thus, an expert must help the Court 
to achieve the overriding objective of giving unbiased opinion on matters 
within his expertise. In essence, an expert is a servant of the Court’ (citing 
Mwelwa v The People (1975) ZR 166). 

701. Ibid, 19.
702. Ibid, 20–21. 
703. Civil Evidence Act 2016, s 20(2).
704. Ibid, s 20(3).
705. Ibid, s 20(4).
706. Ibid, s 20(5)–(6).
707. Ibid, s 20(7)–(9).
708. Criminal Procedure and Evidence Act 2016, s 278.
709. Ibid, s 278(1).
710. Ibid, s 278(2).
711. Ibid, s 278(5).

An affidavit is 
admissible only if the 

party intending to 
use it gives a three-

day notice or all other 
parties consent to  

its production.

https://zambialii.org/zm/judgment/high-court-zambia/2012/74
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The court may require the deponent to give oral evidence before the court.712 An affidavit is 

admissible only if the party intending to use it gives a three-day notice or all other parties 

consent to its production.713

Oral testimony 
In criminal proceedings, an accused has the right to examine, cross-examine, and re-

examine witnesses herself,714 through her legal representatives, legal guardian if she is 

under 16, or through some other person if the court finds that assistance is required.715 The 

statutory provisions are sparse in relation to form and manner of examination of witnesses, 

but they allow the use the laws in force in the Supreme Court of Judicature in England in 

relation to examination of witnesses where not otherwise covered by the Act.716 

In civil cases, the High Court Rules provides the rules for the examination of witnesses, 

followed by their cross-examination and re-examination.717 The Civil Evidence Act does 

not contain any additional procedural rules governing oral evidence, but it allows for the 

use of the laws of the Supreme Court of Judicature in England.718 Viva voce evidence is 

permissible in civil applications before a magistrate court.719

Competent witness
Generally, every person is competent to give evidence in civil proceedings unless otherwise 

provided.720 Some exceptions include:

1. a person temporarily deprived of proper use of reason due to mental defect or 

disorder or intoxication while under the impairment;721

2. a spouse about any communication that took place during the marriage;722 if a spouse 

cannot be compelled to give evidence regarding an issue, no other person can be 

compelled to give evidence for the same;723

3. in cases of self-incrimination, a person cannot be compelled to give any evidence that 

would expose him to criminal proceedings, penalties, or forfeitures.724

If the Civil Evidence Act does not address a competence question, the court shall assess 

similar cases in the Supreme Court of Judicature in England.725

712. Civil Evidence Act 2016, s 20(11); Criminal Procedure and Evidence Act 2016, s 278(12).
713. Civil Evidence Act 2016, s 20(12); Criminal Procedure and Evidence Act 2016, s 278(11).
714. Criminal Procedure and Evidence Act 2016, s 241(2).
715. Ibid, s 191.
716. Ibid, s 317 (excluding any enactments made by the Parliament of the United Kingdom after 1 June 1927). 
717. High Court Rules 2021, Rule 56(13)–(14). 
718. Civil Evidence Act 2016, s 56 (excluding any enactments made by the Parliament of the United Kingdom after 1 June 1927).
719. Magistrates Court (Civil) Rules 1980, Order 22, Rule 4.
720. Civil Evidence Act 2016, s 4.
721. Ibid, s 5.
722. Ibid, at ss 6(3)–(4).
723. Ibid, at s 6(5).
724. Ibid, at s 7.
725. Ibid, at s 56.
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In criminal cases, every person is competent and compellable to give evidence unless he/

she is excluded under the Criminal Procedure and Evidence Act.726 For example, a person 

deprived of proper use of reason due to ‘idiocy’, mental defect or disorder, imbecility, or 

intoxication while under such deprivation.727 The court determines any questions regarding 

witness’ competence or compellability.728

The accused’s spouse is competent and compellable to give evidence against the 

accused if the alleged offence is against the spouse or either spouse’s children, or the 

offence relates to grave offences including but not limited to rape, aggravated indecent 

assault, sexual assault, bigamy, kidnapping, etc.729 Where the alleged offence is against 

the separate property of the spouse, that spouse is competent but not compellable to 

give evidence.730 In other cases, the spouse may give evidence only on his/her own or the 

accused’s application.731 

Compellable witness
In civil cases, everyone can be compelled to give evidence subject to certain restrictions, 

unless otherwise barred.732 The following people cannot be compelled:

1. A person temporarily deprived of proper use of reason due intoxication or mental 

defect or disorder.733 

2. A spouse about any communication made to him/her during the marriage regardless 

of whether the marriage subsequently ended.734 However, unless otherwise stated in 

the Act, spouses are competent and can be compelled to give evidence.735 

3. A person cannot be compelled to give evidence regarding a matter if his/her spouse 

could not be compelled for the same.736

If the Civil Evidence Act does not address a particular case, the court shall apply the rules 

applicable to similar cases in the Supreme Court of Judicature in England.737

In criminal cases, the court shall decide all matters of competence and compellability of 

witnesses738 as described above under the heading ‘Competent witness’. 

726. Criminal Procedure and Evidence Act 2016, s 244.
727. Ibid, s 246.
728. Ibid, s 245.
729. Ibid, s 247(2). 
730. Ibid, s 247(3). 
731. Ibid, s 248(1).
732. Civil Evidence Act 2016, s 4; High Court Act 2017, ss 17–18 (securing witness attendance and evidence in civil cases).
733. Civil Evidence Act 2016, s 5.
734. Ibid, s 6(3)–(4).
735. Ibid, s 6(2).
736. Civil Evidence Act 2016, s 6(5).
737. Ibid, s 56 (excluding any enactments made by the Parliament of the United Kingdom after 1 June 1927).
738. Criminal Procedure and Evidence Act 2016, s 245.A
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Confessions
A confession is admissible if it was made freely and voluntarily, without any undue 

influence.739 Such confession is admissible, if tendered by the prosecutor with a certified 

copy of the record, regardless of whether the accused made it before or after arrest, after 

committal, or reduced it into writing.740 

Alternatively, the prosecution can bring the accused before the magistrate to confirm that 

the accused made any oral or written statement, including a confession, and reduce it 

to writing for the magistrate’s confirmation.741 Upon the magistrate’s confirmation, the 

statement shall be received as evidence upon its mere production by the prosecutor 

without further proof.742 If the accused does not confirm the statement or alleges that it 

was not made freely, voluntarily, and without undue influence, the accused shall state the 

facts upon which he relies for his allegation and, as far as is reasonably possible, identify 

those involved in the allegation.743 Finally, no person’s confession is admissible against any 

other person.744

Character evidence
An accused person testifying in his own defence is not obliged to answer questions 

regarding previous convictions or general bad character unless he has (a) asserted his own 

good character through examination of other witnesses, (b) has impugned the character 

of prosecution witnesses,745 (c) testified against another person charged with the same 

offence,746 (d) the previous conviction is evidence demonstrating his guilt in the present 

case,747 or (e) the proceedings are related to knowingly receiving stolen goods.748

In sexual violence cases, the court will decide the admissibility of evidence of the accused’s 

and claimant’s character based on the relevant rules of the Supreme Court of Judicature 

of England.749

In civil proceedings, character evidence is inadmissible unless reputation is relevant to: 

1.  a fact in issue or the calculation of damages; 

2.  paternity determination; 

3.  the impugned credibility of a party as a witness; 

4.  an order dependent on the good behaviour of any person; or 

5.  show a course of conduct.750 

739. Ibid, s 256(1).
740. Ibid. 
741. Ibid, ss 113(1)–(2).
742. Ibid, ss 113(3), 256(2).
743. Ibid, s 113(4).
744. Ibid, s 259.
745. Ibid, s 290(a).
746. Ibid, s 290(b).
747. Ibid, s 290(d).
748. Ibid, ss 290(c), 305–306.
749. Ibid, s 260 (subject to the provisions of s 290, discussed above). 
750. Civil Evidence Act 2016, s 33.
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Similar fact evidence
In civil cases, similar fact evidence is inadmissible except where the evidence: 

1. supports an inference ‘sufficiently cogent to prove a fact in issue and goes further than 

showing a general disposition, habit, propensity, tendency or similarity or possession 

of a state of mind; and’

2. is not unfair or oppressive to any party; and

3. ‘does not raise collateral issues incapable of ready determination.’751

In criminal cases, similar fact evidence is admissible where the court finds that its probative 

value outweighs its prejudice to the accused.752 Before the year 2000, similar fact evidence 

was only admissible if it bore a ‘striking similarity’ to the current case, but the Supreme 

Court has since adopted a broader approach based on the court’s assessment of the 

probative value of the similar facts.753 

Opinion evidence
Expert and lay person’s opinions are admissible, but not binding, in civil proceedings to 

prove any relevant fact.754 Lay opinions, however, are only admissible if based on what the 

witness personally saw, heard, or perceived, and helpful to the determination of an issue.755

In criminal cases, expert (‘any person whose professional, scientific or technical training 

gives authority to evidence given in his or her professional, scientific or technical capacity’)756 

opinion evidence is admissible,757 including via affidavit.758 Handwriting evidence does not 

require an expert.759 

In civil proceedings, an expert’s opinion is admissible to prove a fact relevant to a subject 

in which the expert has specialized skill or knowledge.760 Specific types of experts include 

medical practitioners761 and foreign legal experts.762 Expert evidence is not binding, and the 

courts should use their discretion in assessing it.763 A party calling an expert must deliver 

notice 12 days before the hearing and deliver a summary of the expert’s opinion 10 days before 

trial, or obtain either the leave of the court or the other parties’ consent within these prescribed 

periods.764 Parties shall agree on the exchange of expert reports at the pre-trial conference.765

751. Ibid, s 34.
752. E.g., Banana v State (2000) (1) ZLR 607 (S) pp 10–11 (citing R v P [1991] 3 All ER 337, 346 d–j (HL), United Kingdom; John Reid-

Rowland, Criminal Defender’s Handbook (3rd edn, Legal Resources Foundation, Harare 1992) pp 92–93 (s 6 – Rules of Evidence) 
(additional bibliographic information not provided) (summarises the history of similar fact pattern rules in Zimbabwe, relevant cases, 
and admissibility examples).

753. Banana v State (n 753) p 12.
754. Civil Evidence Act 1960, ss 22.
755. Ibid, s 22(2).
756. Criminal Procedure and Evidence Act 1960, s 112.
757. Ibid, ss 115A (1) (b), 255(2)(a)(iv), 255(3)(d), 278. 
758. Ibid, s 278(1)(a) (‘in any criminal proceedings in which it is relevant to prove—any fact ascertained by an examination or process 

requiring knowledge of or skill in bacteriology, chemistry, physics, microscopy, astronomy, mineralogy, anatomy, biology, 
hematology, histology, toxicology, physiology, ballistics, geography, or the identification of finger-prints, palm-prints, or footprints, 
or any other knowledge or skill whatsoever; a document purporting to be an affidavit relating to any such examination or process 
and purporting to have been made by any person qualified to carry out such examination or process who in that affidavit states that 
such fact was ascertained by him or under his direction or supervision and that he arrived at such opinion, if any, stated therein 
shall, on its mere production in those proceedings by any person, […] be prima facie proof of the fact and of any opinion so stated’).

759. Ibid, s 261.
760. Civil Evidence Act 2016, s 22(2).
761. Ibid, s 23.
762. Ibid, s 25(2).
763. Ibid, s 22(3).
764. High Court Rules 2021, Rule 43(13).
765. Ibid, Rule 49(2)(c).
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Introduction

The principle of privilege may preclude relevant evidence being admissible in court. The 

principle of privilege is used interchangeably with other legal concepts, such as privacy 

and confidentiality but they must not be confused. In brief, the three concepts may be 

described and distinguished as follows: 

• PRIVACY is a personal choice. It dictates whether one should disclose information 

but protects the individual right to determine whether, when, how, and to who one’s 

personal information is to be revealed. 

• CONFIDENTIALITY is a responsibility to protect someone else’s choices about disclosure. 

Hence a lawyer, an accountant, a priest, or a spouse hold a responsibility to keep 

secret information shared by a client, parishioner or spouse unless the client, 

parishioner or spouse waives that right.

• PRIVILEGE prohibits the disclosure of private information against someone’s will.  

It requires judges to adjudicate on matters of confidentiality in the courtroom.

These concepts have a bearing on whether the court may exclude relevant evidence to a case. 

Hence, while a witness is expected to answer all questions put to them in court, the law 

permits that in certain instances, the witness may choose not to answer the questions 

asked. Similarly, although rules relating to disclosure dictate that a party to litigation must 

disclose the documents on which he relies and those that adversely affect his own case, 

adversely affect another party’s case, or which support another party’s case, in some 

situations these documents may not have to been disclosed. The law of privilege regulates 

some of these circumstances. 

A  Privilege – definition

It has been said that the law of privilege is different from other rules of evidence in that it 

allows for the exclusion of relevant evidence in order to protect interests more important 

than the interest served by admitting the evidence.

The English common law recognises that a party may withhold evidence in written (including 

electronic) or oral form and not disclose it to the other party or the court except in certain 

circumstances. It must be noted that the right to withhold information belongs to the client 

and only they may waive it – either expressly or by implication.

Privilege is normally an area of law that is legislated. The statute will define exactly what 

information is protected. In general, provisions of the law would include a definition of the 

type of communication that is privileged and generally such information would have all 

three of the following characteristics: The information is confidential (e.g., between lawyer 

and client), it is a communication (oral, documentary, electronic) between two or more 

persons, and it is shared within a specially recognised relationship by law.

Privilege may be divided into two categories, namely private privilege, which includes the 

privilege against self-incrimination, legal professional privilege, privilege as a result of other 

private protected relationships (spousal, religious, medical) and public privilege, which 

includes public interest immunity.
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B  Private privilege 

1. The privilege against self-incrimination. 
The historical source of this privilege emanates from English common law. Up to the 

second half of the seventeenth century defendants were pressurised to speak in their 

own defence. This was achieved by forbidding representation by lawyers to defendants in 

criminal trial and not allowing defendants to call witnesses in their defence. Progressively, 

defendants were allowed limited representation for the purpose of answering legal issues 

only. However, pretrial investigation requiring defendants to be detained and tortured into 

answering self-incriminating questions, still lead to their conviction in the Star Chamber.1 It 

was only with the passing of the John Jervis Acts of 18482 that statutory expression of the 

privilege against self-incrimination was provided in the form of the administering of a formal 

caution to the defendant at the conclusion of the prosecution case. The Judge Rules of 

1912, which provided guidelines to the police when interrogating suspects, recognised their 

right to remain silent and not incriminate themselves. 

Lord Goddard in Blunt v Park Lane Hotel Ltd3 explained the privilege as follows:

The rule is that no one is bound to answer any question if the answer thereto would, in 

the opinion of the judge, have a tendency to expose the deponent to any criminal charge, 

penalty or forfeiture which the judge regards as reasonably likely to be preferred or sued for.

The privilege against self-incrimination applies to both civil and criminal proceedings. 

The rule with regard to civil proceedings is contained in section 14(1) of the English Civil 

Evidence Act 1968, which provides that a person can refuse to answer any question or 

produce any document, if to do so would ‘tend to expose’ that person to proceedings for a 

criminal offence or criminal penalty. In Rio Tinto Zinc Corporation v Westinghouse Electric 

Corporation4, the risk of exposing the individual to criminal proceedings was defined as 

one that must be ‘a real and appreciable risk as distinct from a remote or insubstantial risk.’ 

In English law, the rule against self-incrimination has developed over the years with 

inferences now being drawn against the right to remain silent in certain jurisdictions both 

when charged and during trial. The English Criminal Justice and Public Order Act 1994 

provides for a number of adverse inferences that may be drawn from a suspect’s silence 

when questioned by the police. Section 34 of the Act allows an inference to be drawn if the 

suspect is silent when questioned under caution prior to charge and subsequently relies 

upon a relevant fact at court, which he or she could reasonably have been expected to 

mention when questioned. 

Section 35 allows an inference to be drawn when a defendant is silent at trial. However, 

the provision also prevents an inference from being drawn when it appears to the court 

that ‘the physical or mental condition of the accused makes it undesirable for him to give 

evidence.’ These conditions include the ill-health, mental disability, confusion, intoxication, 

shock etc. of the defendant (see R v Howell).5

1. See John H Langbein, ‘The Historical Origins of the Privilege against Self-Incrimination at Common Law’ (1994) 92 Michigan  
Law Review 1047.

2. Justices Protection Act 1848.
3. [1942] 2 KB 253.
4. [1978] A.C. 547.
5. [2003] Crim L.R. 405.
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The right to silence is not specifically covered in the European Convention for Human 

Rights but the European Court of Human Rights (ECtHR) has held that although the right 

to remain silent under police questioning and the privilege against self-incrimination are 

generally recognised international standards at the heart of the notion of a fair procedure, 

under Article 6 of the European Convention for Human Rights, the right was not absolute.6 

This finding was repeated by the Court in the case of Quinn v Ireland.7 

In Condron v UK,8 the European Court stated that the court must exercise caution before 

drawing an adverse inference from a defendant’s silence. Further discussions on inferences 

that may be drawn from a defendant’s silence is explored in Chapter 8. 

It must also be noted that the privilege against self-incrimination must be claimed. The 

judge has no role in either invoking it for the defendant or of advising the defendant of his 

right to claim it.

The privilege is also not accorded to a person who claims that the information may 

incriminate another person. 

2. Privilege as a result of a private protected relationship 
As explained at the beginning of this chapter, making available to the parties to the case and 

to the court all relevant evidence subject to the rules of admissibility ensures the fairness 

of trials. However, established common law rules over time have protected the privacy and 

confidentiality of certain communications.

These established privileged communications are those between wife and husband, clergy 

and communicant, doctor and patient, and attorney and client.

Spousal Privilege
Originally, the general rule at common law was that neither a husband nor a wife was 

competent or compellable to give evidence either for or against one another in either civil or 

criminal proceedings, in respect of matters occurring before, during or after the marriage or 

disclose the contents of confidential communications made during marriage. The rationale 

for the rule was that these rights protected the honesty and confidentiality of marriage. 

It is debatable whether there really existed such a common law right, although Sir Edmund 

Coke is reported to have stated in the seventeenth century that:

… a wife cannot be produced either for or against her husband, quia sunt duae animae in 

carne una, and it might be a cause of implacable discord and dissension between them, 

and a means of great inconvenience.9

6. Murray v UK [1996] 22 EHRR 29.
7. [2001] 33 EHRR 264.
8. (2000) 8 B.H.R.C. 290 (ECHR).
9. Edward Coke, Commentaries upon Littleton – Institutes of the Laws of England (19th edn J & WT Clarke, 1832) 6b.
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Spousal privilege is 
now entirely governed 
by statute in the 
UK and most other 
common law countries. 

The only exception to the right seems to have been in cases of 

criminal charges involving personal violence by the accused 

against his or her spouse (Lord Audley’s Case10), or an 

offence of kidnapping. More inroads into the right were made 

incrementally. The court held that the ‘violence’ exception, did 

not cover wilful neglect to maintain a wife and children (Reeve 

v Wood11), a husband’s living off immoral earnings of his wife 

(DPP v Blady12), a husband’s criminal libel on a wife (R v Lord 

Mayor of London13), or a husband writing a letter to his wife 

threatening to murder her. (R v Yeo14).

In R v Lapworth,15 it was held that a wife was not only 

competent to give evidence against her husband but also 

compellable by the prosecution to give evidence at her 

husband’s trial in which he had been charged with a crime 

of violence against her. However, in Hoskyn v Commissioner 

of Police for the Metropolis,16 the House of Lords held by a 

majority that a wife, although competent to give evidence at 

trial, was not compellable by the prosecution. 

Spousal privilege is now entirely governed by statute in the 

UK and most other common law countries. 

The general rule for marital privilege was first enacted in the 

Evidence Act 1851 and 1853 for civil cases and the Criminal 

Evidence Act 1898 for criminal cases. 

Sections 1 and 2 of the Evidence Act, 1853, made spouses 

competent and compellable to give evidence against the 

other spouse in criminal proceedings and ‘in any proceeding 

instituted in consequence of adultery’.

Section 1 of the Evidence (Further Amendment) Act 1869 

repealed the competence and compellability of spouses in 

respect of actions for breach of promise of marriage and 

proceedings instituted in consequence of adultery. 

With regard to criminal cases, the Criminal Evidence Act 

1898 made the accused competent, but not compellable, as 

a witness. It also made certain statutory changes pertaining 

to the spouse of the accused. The Act made the spouse 

of the accused a competent witness for the prosecution in 

certain special cases, but not compellable. 

10. (1631) 3 State Tr 401.
11. (1864) 5 B&S 364.
12. [1912] 2 KB 89.
13. (1886) 16 QBD 772.
14. [1951] IAER 864.
15. [1931] 1 KB 117.
16. [1978] 2 All E R 136.
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Section 80 of the Police and Criminal Evidence Act 1984 now governs the competence and 

compellability of spouses in the UK. Hence:

• Spouses or civil partners of a person charged in proceedings are now generally 

competent to give evidence for the prosecution. The only exception is if the spouse 

or civil partner is jointly charged. If they are, neither is competent or compellable to 

give evidence, on behalf of the prosecution, against the other, unless the spouse or 

civil partner witness has already pleaded guilty, or the proceedings in respect of the 

spouse or civil partner witness have been discontinued.

• Spouses or civil partners are competent and compellable to give evidence on behalf of 

the Defendant or the Defendant’s co-accused.

The prosecution can only compel a spouse or civil partner to give evidence for the 

prosecution in cases which involve:

• An allegation of an assault on, or injury or a threat of injury to the spouse or civil partner; 

• An allegation of an assault on, or injury or a threat of injury to a person who was at the 

material time under the age of sixteen years; 

• An alleged sexual offence against a victim who was at the material time under the age 

of sixteen years; or 

• Attempting, conspiring or aiding and abetting, counselling and procuring to commit 

the offences in the categories above.

If a spouse witness is divorced from the Defendant or the civil partnership comes to an 

end before he or she gives evidence, the former spouse/civil partner is competent and 

compellable to give evidence as if that person and the accused had never been married or 

had never been civil partners.17

In the case of R v Thompson,18 the court found that unless the accused is tried separately, 

acquitted, is not proceeded against, or has pleaded guilty the accused’s spouse could 

testify for the prosecution of the co-accused.

Apart from these limited cases, a spouse is not, at common law, competent to testify 

against a spouse – even it would seem in most serious crimes such as murder.

With regard to civil cases, the leading authority for competence and compellability is that of 

Tilley v Tilley,19 which held that the provision in the Evidence Further Amendment Act 1869 

declaring a spouse competent in adultery proceedings against her spouse had the effect 

of also making the spouse compellable. 

Section 16(3) of the English Civil Evidence Act 1968 abolished spousal privilege in civil matters, 

hence a spouse is compellable to disclose communication made during the marriage.

17. See The Crown Prosecution Service, ‘Competence and Compellability’, 28 July 2018 https://www.cps.gov.uk/legal-guidance/
competence-and-compellability.

18. [1872] LR 1 CCR 377.
19. [1949] Probate 240, (1948) 2 All ER 1113 (1120).A
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Religious
Religious or confession privilege is an unclear area of law. While the privilege may well exist 

in canon law, it does not seem to have been extended to official law. Mark Hill QC points 

out20 that while a priest who discloses matters communicated in the course of a private 

confession commits a canonical offence, it is uncertain whether or not a secular court 

would consider such communications privileged and allow a priest to refuse to answer 

questions relating to what s/he had heard in the confessional.

In a House of Lords discussion concerning the trial of Constance Kent21 in which an Anglican 

priest refused to answer a question put to him by the magistrate during the committal of a 

woman for murder on the basis that what he knew was under the seal of the confessional, 

the Lord Chancellor, stated:

There can be no doubt that in a suit or criminal proceeding a clergyman of the Church of 

England is not privileged so as to decline to answer a question which is put to him for the 

purposes of justice, on the ground that his answer would reveal something that has been 

made known to him in confession.22

Similarly in Wheeler v Le Marchant,23 Jessel MR reiterated that: Communications made 

to a priest in the confessional on matters perhaps considered by the penitent to be more 

important even than his life or his fortune, are not protected.

Hill24 suggests that in criminal proceedings it is likely that a trial judge would exercise the 

discretion granted by the Police and Criminal Evidence Act 1984, sections 76, 78 and 82(3) 

and exclude evidence of a confession made to a priest.

The Supreme Court of Canada addressed the issue in R. v. Gruenke.25 It adopted the 

general Wigmore26 test that the courts may balance the public interest in maintaining the 

privilege against the interest the court may have in pursuing the truth. 

Wigmore’s criteria, which apply to the area of confidentiality and privilege, in general are 

as follows: 

• the communications must originate in a confidence that they will not be disclosed;

• this element of confidentiality must be essential to the full and satisfactory 

maintenance of the relation between the parties;

• the relation must be one which in the opinion of the community ought to be sedulously 

fostered; and

• the injury that would inure to the relation, by the disclosure of the communications, 

must be greater than the benefit thereby gained for the correct disposal of litigation.

Lamer CJC stated in Gruenke that the Wigmore test may be used as a ‘general framework’ 

to assess whether a communication should be privileged on a case-by-case basis.

20. Mark Hill, Ecclesiastical Law (3rd edn Oxford University Press, 2007) 179–80.
21. HL Deb 12 May 1865, vol 179, col 177–88.
22. Ibid, col 180.
23. (1881) 17 ChD 675.
24. Hill (n 20) 179–80.
25. [1991] 3 SCR 263.
26. See John Henry Wigmore, Treatise on the Anglo-American System of Evidence in Trials at Common Law (Little, Brown & Co, 1923).
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Medical
The doctor-patient privilege is a common law duty, now also usually codified in statute 

to generally maintain the patient’s privacy. The doctor-patient privilege is limited to 

legal proceedings. It is an actual bar to the physician producing records and giving 

testimony about matters related to the patient’s treatment and condition unless the 

patient agrees. It must be noted that it is the patient who holds the privilege and who 

can waive it – but in a legal proceeding either the doctor or the patient may assert it.

The privilege is by no means absolute. Codes of ethics, medical guidelines and 

statutes in general provide for both the duty of confidentiality between the medical 

practitioner and the patient and for specific circumstances in which medical 

professionals are able to share confidential information.

Although courts have recognised the importance of confidentiality to effective medical 

practice, they have on many occasions held that the ends of justice supersede a 

doctor’s duty of confidentiality regarding their patient.

In Hunter v Mann,27 the court stated that: ‘the doctor is under a duty not to [voluntarily] 

disclose, without the consent of the patient, information which he, the doctor, has 

gained in his professional capacity.’

In Campbell v Mirror Group Newspapers,28 the House of Lords recognised that 

medical information is ‘obviously private’ and should be protected under Article 8 of 

the European Convention on Human Rights (the right to respect for private and family 

life), which ultimately protects the dignity and autonomy of a person.

The three categories of exceptions to the rule of confidentiality recognised by English 

law are:

1. when the patient consents expressly or implicitly; 

2. where the public interest in disclosure outweighs the public interest in 

protecting confidentiality (see X v Y 29 where the court granted an injunction 

to prevent a newspaper publishing confidential medical records of doctors 

suffering from Aids, and W v Egdell 30 where it was held that there was no 

sufficient duty of confidence to prevent a health professional disclosing that 

he thought the prisoner was likely to continue to represent a risk to others in a 

report to an application by the prisoner for his discharge from a secure mental 

health facility);

3. where there are statutory requirements, such as the Public Health (Control of 

Diseases) Act 1984, Police and Criminal Evidence Act 1984, Abortion Act 1967,  

Data Protection Act 1988.

27. (1974) QB 767.
28. [2004] UKHL 22.
29. [1988] 2 ALL ER 648.
30. [1990] 1 ALL ER 835.
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Legal professional privilege
Professional privilege is a necessary consequence of every person’s right to seek legal advice. 

It plays a vital role in ensuring the fair and proper administration of justice. The exception to legal 

professional privilege is known as the ‘iniquity exception’ or the ‘crime-fraud exception’, that is, 

no legal professional privilege arises if a lawyer’s assistance is sought to further a crime.31

Legal professional privilege attaches to confidential documents and communications 

between a client and their lawyer. The rationale behind the privilege is that without it clients 

may fear that full disclosure to their lawyers may result in the latter divulging the same to the 

court. In Greenough v Gaskell, 32 Lord Brougham LC explained the principle as follows: 

If the privilege did not exist at all, everyone would be thrown upon his own legal resources; 

deprived of all professional assistance, a man would not venture to consult any skilful 

person, or would only dare to tell his counsellor half his case. If the privilege were confined 

to communications connected with suits begun, or intended, or expected, or apprehended, 

no one could safely adopt such precautions as might eventually render any proceedings 

successful, or all proceedings superfluous.33

Similarly, in R v Derby Magistrates’ Court ex parte B34 Lord Taylor explained that: 

The principle which runs through all these cases … is that a man must be able to consult 

his lawyer in confidence, since otherwise he might hold back half the truth. The client 

must be sure that what he tells his lawyer in confidence will never be revealed without his 

consent. Legal professional privilege is thus much more than an ordinary rule of evidence, 

limited in its application to the facts of a particular case. It is a fundamental condition on 

which the administration of justice as a whole rests. It applies where those communications 

are made for the sole or dominant purpose of giving or receiving legal advice, or where 

communications form part of a continuum of communication that aims to keep client and 

lawyer informed so that advice may be given as required.35

The privilege between lawyer and client is only protected if the communication between 

them is confidential. If the confidentiality of the communication is compromised, e.g., by 

disclosure to a third party, the privilege is lost and cannot be regained. Similarly, if the client 

waives privilege and discloses the information to the court, other related information has 

also got to be disclosed (‘collateral waiver’). The exception to this rule is common interest 

privilege, which allows and protects the sharing of privileged documents with a third party, 

such as an insurance company which has a common interest in the subject matter of the 

privileged document without the privilege being lost.

The difficulty in litigation has been in identifying what constitutes legal professional privilege 

and what does not. Case law has progressively established the demarcation between what 

is considered ordinary communication between lawyers and their clients and is not afforded 

the protection of privilege and what strictly constitutes legal advice, which does. 

Generally, the law protects two main types of legal professional privilege: legal advice privilege 

and litigation privilege.

31. See JSC BTA Bank v Mukhtar Ablyazov and others [2014] EWHC 2788 (Comm): ‘If the iniquity puts the advice or conduct outside the 
scope of such [normal] professional engagement, or renders it an abuse of the relationship which properly falls within the ordinary 
course of such an engagement, a communication for such purposes cannot attract legal professional privilege.’

32. [1833] EngR 333, (1833) 1 My & K 98.
33. Ibid, 101.
34. [1995] UKHL 18, [1996] AC 487 [HL], [1995] 4 All ER 526.
35. Ibid, 504.



04-10

A
 P

R
A

C
T

IC
A

L 
A

P
P

R
O

A
C

H
 T

O
 E

V
ID

E
N

C
E

 F
O

R
 J

U
D

IC
IA

L 
O

F
F

IC
E

R
S

… legal advice 
privilege is seen 

as ‘a fundamental 
condition on which 
the administration 

of justice as a whole 
rests’ and that that 

‘once privileged, 
always privileged …

Legal advice privilege 
This privilege relates to communications between a lawyer 

and client where the communication’s dominant purpose is 

in relation to legal advice. The scope of legal advice privilege 

has tended to focus on the extent to which alternative legal 

advisers, such as banks or insurance companies, also offer 

other commercial or business advice to clients and the fact 

that such communication is not for the purpose of giving or 

obtaining legal advice.

In Balabel v Air India,36 the court stated that the test for determining 

whether the legal advice is: ‘… whether the communication or 

other document was made confidentially for the purposes of 

obtaining legal advice’.37

It added that the ‘purposes’ would have to be construed 

broadly and that the court should acknowledge the ‘continuity 

of communications’ between lawyer and client.

In English law, legal advice privilege is seen as ‘a fundamental 

condition on which the administration of justice as a whole 

rests’38 and that that ‘once privileged, always privileged’39 as 

it would undermine the purpose of privilege if a lawyer had to 

qualify their assurance of confidentiality to the client.40

It must also be noted that that privilege does not cease on the 

death of a living person.41 Similarly where a person goes bankrupt 

the privilege does not pass to their trustee in bankruptcy.42

In Three Rivers District Council & Ors v Governor and Company 

of the Bank of England (No. 5),43 the court held that information 

gathered from an employee of a company could not be 

considered to be governed by legal advice privilege unless it 

could be demonstrated that the employee was authorised to 

seek or obtain legal advice on behalf of the corporate entity. 

The narrow interpretation of this rule has meant that the ‘client’ 

within a company only means the person who communicates 

with and obtains legal advice from an external counsel. In Three 

Rivers, this meant that only the three members of the Committee 

appointed by the Bank for the Bingham Enquiry into BCCI could 

claim privilege for the communications between them and the 

36. [1988] Ch. 317 (16 March 1988).
37. Ibid, 327.
38. Derby Magistrates (n 34).
39. Calcraft v Guest [1898] QB 759, 761.
40. Ibid.
41. Bullivant v Attorney General for Victoria [1901] AC 196.
42. Avonwick Holdings Ltd v Shlosber [2016] EWCA Civ 1138.
43. [2003] EWCA Civ 474 and No.10 [2004] EWCA Civ 218.
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lawyers and not other members of the Bank. Three Rivers (No. 5) also held that the dominant 

purpose test was applicable to internal corporate communications to determine the ambit 

of the privilege to confidential communications when obtaining legal advice. 

In Three Rivers (No. 6),44 the court qualified what constituted legal advice for the privilege 

to operate, as meaning advice within the ‘relevant legal context’.

In Property Alliance Group Ltd v Royal Bank of Scotland Plc,45 the court held that that legal 

advice privilege could be claimed in respect of memoranda and summaries of meeting 

drafted by lawyers.

In Civil Aviation Authority v R (on the application of Jet2.com Ltd,)46 the Court of Appeal 

reaffirmed that legal advice privilege is subject to a dominant purpose test. What must 

be shown is that the relevant document or communication came into existence for the 

dominant purpose of seeking or giving legal advice.

Litigation privilege 
This privilege relates to communication between a lawyer and client made in connection with 

existing or potential litigation. The potential litigation must be in reasonable contemplation 

and not just a mere possibility for the privilege to apply.47 Equally it must be shown that the 

document was created for the dominant purpose48 of that litigation, although the litigation 

need not be the sole purpose of the document. It is not sufficient however to show that the 

litigation was one of a number of purposes of equal importance.

In Waugh v British Railway Boards49 a widow brought a claim under the Fatal Accidents 

Act following the death of her husband, a train driver employed by the defendant, in a 

collision. The House of Lords held that a report made by two officers of the Board shortly 

following the accident was not subject to litigation privilege as the report was prepared for 

a dual purpose: for what may be called railway operation and safety purposes and for the 

purpose of obtaining legal advice in anticipation of litigation, the first being more immediate 

than the second, but both being described as of equal rank or weight. The House of Lords 

concluded that, in order to claim privilege, the litigation purpose would have to be the 

‘dominant purpose’. 

The privilege has been respected where separate cited purposes of the document were 

parts of a single, overarching purpose relating to the litigation. In Re Highgrade Traders 

Ltd,50 in which insurers commissioned reports into the cause of a fire, which destroyed the 

insured’s business, and claimed privilege over the reports in anticipation of being sued, the 

Court of Appeal stated:

What then is the purpose of the reports? The learned judge found a duality of purpose 

because, he said, the Insurers wanted not only to obtain the advice of their solicitors, but also 

wanted to ascertain the cause of the fire. Now, for my part, I find these two quite inseparable.

44. Three Rivers District Council & Ors v. Bank of England (No. 6) [2004] UKHL 48.
45. [2015] EWHC 3187 (Ch).
46. [2020] EWCA Civ 35.
47. Wheeler v Le Marchant (1881) 17 Ch D 675, 683.
48. This is known as the ‘dominant purpose’ test. See in this regard, Collins v London General Omnibus Co (1893) 68 LT 831.
49. [1980] AC 521 (HL).
50. [1984] BCLC 151 (CA).
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In Serious Fraud Office (SFO) v Eurasian Natural Resources Corporation Ltd 51 the Court 

of Appeal overturned the High Court’s decision, which had refused to accord the privilege 

to the SFO for its report when investigating whether there was truth in allegations made 

by a whistle blower. The Court of Appeal found that the primary purpose of the SFO’s 

investigation was all part and parcel of preventing or defending litigation.

However, in Sotheby’s v Mark Weiss Ltd & Ors,52 the High Court refused to grant the privilege 

to the plaintiff finding that the correspondence between Sotheby’s (itself, or through its 

solicitors) and two art experts, had a dual purpose. These were (1) to take a commercial 

decision as to whether to rescind the sale of a painting and (2), for the purposes of the 

litigation that might follow that decision, and that Sotheby’s had not established that the 

litigation purpose was dominant. 

Other aspects of litigation privilege relate to discussions with a view to settling potential litigation. 

Settlement privilege
This privilege may also be referred to as ‘without prejudice privilege’ and protects 

any communication between parties to a dispute where the genuine purpose of the 

communication is to try and reach a settlement. It must be noted that such privilege is not 

limited to communications by a claimants’ lawyer. The rule is an extension of the privilege 

against self-incrimination in the sense that it encourages parties in a dispute to settle their 

issues out of court in the knowledge that they can speak freely and that any admissions 

made by them in the process cannot be used against them if the settlement discussions fail 

and the dispute proceeds to trial.

In Oceanbulk Shipping & Trading SA v TMT Asia Ltd & Ors,53 the parties entered into several 

freight forward swap agreements. In June 2008, Oceanbulk invoiced TMT for a sum in 

excess of US$40million, which TMT failed to pay. Without prejudice discussions ensued, 

resulting in a settlement agreement.

51. [2017] EWHC 1017 (QB).
52. [2018] EWHC 3179 (Comm).
53. [2009] EWHC 1946 (Comm). 
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Subsequently Oceanbulk brought a claim against TMT for breach of the settlement 

agreement. In its defence, TMT sought to rely on those without prejudice communications, 

which had resulted in the settlement agreement, on the grounds that they were relevant in 

the interpretation of the settlement reached. Oceanbulk claimed privilege of the without 

prejudice exchanges.

The High Court54 held in favour of TMT but a majority of the Court of Appeal overturned this 

decision in favour of Oceanbulk, holding that the without prejudice communications were 

not admissible.

TMT appealed to the Supreme Court,55 which overturned the decision of the Court of 

Appeal. It held that that although importance of the ‘without prejudice rule’ required that 

its ‘boundaries should not be lightly eroded’ authorities had already established a number 

of exceptions to the rule where the justice of the case required it. The exceptions include:

• Evidence to show whether ‘without prejudice’ negotiations have resulted in a 

concluded settlement agreement.

• Evidence relevant to whether an agreement should be set aside on the ground of 

misrepresentation, fraud or undue influence.

• Even in the absence of agreement, evidence of a clear statement by one of the parties 

sufficient to give rise to an estoppel.

• Evidence of the existence of negotiations to explain delay in the context of an 

application to strike out proceedings.

• Offers made ‘without prejudice’, save as to costs.

Lord Clarke explained that in the present case the court had to consider whether the 

facts, communicated between the parties during the ‘without prejudice’ negotiations, 

could be considered as part of the factual matrix or surrounding circumstances to aid the 

construction of the terms of the agreement, notwithstanding the ‘without prejudice rule’. He 

held that there was no reason why the ordinary principles governing the interpretation of a 

settlement agreement should be any different regardless of whether the negotiations which 

led to it were without prejudice. The language should be construed in the same way and the 

question should be the same, namely what a reasonable person having all the background 

knowledge which would have been available to the parties would have understood them to 

be using the language in the contract to mean.56

In BGC Brokers LP and others v Tradition (UK) Ltd and others,57 the Court of Appeal dismissed 

an appeal by a claimant against an order of the Master for the inspection of an unredacted 

copy of a settlement agreement between the claimant and one of the defendants in a case. 

The Court of Appeal held that since other materials not subject to ‘without prejudice’ had 

been incorporated into the settlement agreement, the document could not be privileged 

and withheld from inspection by another party. By including other communications in the 

settlement agreement, the claimants were laying the legal foundation of a potential claim, 

which was different from settlement talks, the aim of which was to conclude a dispute.

54. Oceanbulk Shipping & Trading SA v TMT Asia Ltd [2010] EWCA Civ 79.
55. Oceanbulk Shipping & Trading SA v TMT Asia Ltd & Ors [2010] UKSC 44.
56. Ibid.
57. [2019] EWCA Civ 1937.
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C  Public Privilege

1. Public interest immunity
Historically, this privilege was referred to as the doctrine of Crown privilege. It applies to render certain 

documents immune from production in evidence when the court directs that this is in the public interest. 

The immunity is not absolute and requires justification for it to be expressed by the applicant for its 

application. It has been used widely in civil cases and is rarely applicable to criminal proceedings. 

Under common law rules, which prevailed until the 1940s, discovery of documents could not be 

ordered against the Crown. This rule was abolished by section 28(1) of the Crown Proceedings Act 

1948 but section 28(2) preserved the principle that documents need not be disclosed if ‘it would be 

injurious to the public interest’. 

In R v Chief Constable of West Midlands, ex p Wiley58 the rule was expressed as follows:

Public interest immunity is a ground for refusing to disclose a document which is relevant and 

material to the determination of issues involved in civil or criminal proceedings. A claim to public 

interest immunity can only be justified if the public interest in preserving the confidentiality of the 

document outweighs the public interest in securing justice.

In Duncan v Cammell, Laird and Company Limited (Discovery),59 the House of Lords held that 

if the Crown made a claim to Crown privilege in proper form, the courts were precluded from 

investigating further. They rowed back in Conway v Rimmer,60 holding that:

… courts have and are entitled to exercise a power and duty to hold a balance between the public 

interest, as expressed by a Minister, to withhold certain documents or other evidence, and the 

public interest in ensuring the proper administration of justice.

Further development of the principle followed in Burmah Oil Co Ltd v Bank of England.61 In that 

case, the court had to consider an application for discovery of sensitive documents. Lord Keith of 

Kinkel held the majority view that:

There can be no doubt that the court has the power to inspect the documents privately … I do not 

consider that the exercise of such power, in cases responsibly regarded by the court as doubtful, 

can be treated as itself detrimental to the public interest.

In a minority decision, Lord Wilberforce upheld the claim for immunity without inspecting the 

documents as in his view the courts should not lightly undertake to question the Minister’s 

assessment of the weight of public interest in non-disclosure. 

In Air Canada v Secretary of State for Trade,62 a group of airlines claimed that the British Airports 

Authority had unlawfully increased landing fees at the instigation of a government minister. The 

minister disclosed some documents, but claimed public immunity interest in respect of others. The 

court held that the party applying for disclosure in such circumstances must satisfy the court that 

it was not on a fishing expedition, but that the documents were very likely to contain material which 

would give substantial support to his contention on an issue which arises in the case and that, without 

them, he might be deprived of the means of proper presentation of his case …63

58. [1994] 3 WLR 433.
59. [1942] AC 624.
60. [1968] AC 910.
61. [1980] AC 1090.
62. [1983] 2 AC 394.
63. Ibid, 435.

A
 P

R
A

C
T

IC
A

L 
A

P
P

R
O

A
C

H
 T

O
 E

V
ID

E
N

C
E

 F
O

R
 J

U
D

IC
IA

L 
O

F
F

IC
E

R
S



04

04-15

P
rivileg

es

 

COUNTRY-SPECIFIC DISCUSSIONS ON:
PRIVILEGE

BOTSWANA

Civil proceedings
Spouses and former spouses of a party are not compellable.64 After a divorce, the former 

spouse is not competent or legally compellable to give evidence about matters that 

occurred during the marriage and as to which the spouse would not have been competent 

or compellable to give evidence if the marriage was intact at the time of the trial.65 Also, 

spouses are not compellable to disclose any communication made between them during 

the marriage.66

Professional advisors are not competent or compellable to give evidence against their client 

unless the client gives consent.67 

Criminal proceedings
The accused cannot be compelled to testify.68 If the accused chooses to testify, he cannot 

be compelled to answer questions tending to show that that he has committed or has 

been convicted of any offence other that the one he is being charged with, or that he is of 

bad character.69

The spouse of the accused is not compellable to give evidence for the prosecution without 

the accused’s consent, unless the accused person is charged with an offence against their 

spouse or their children, or offences of bigamy, incest, or perjury committed in judicial 

proceedings connected with an offence allegedly committed by any one of them against 

the other, inter alia.70 Nevertheless, the accused’s current or former spouse shall not be 

compelled to disclose any communication between them during the marriage.71

Professional advisors are not competent or compellable to give evidence against their 

client unless the client gives consent or the advisor obtained the information before the 

professional relationship with the accused.72 

A witness cannot refuse to answer a question if the answer would expose them to a civil 

claim.73 However, a witness is not compellable to answer a question that would expose him 

to any pains, penalty, punishment, or criminal charge, or that would degrade his character.74 

A witness is not compellable or permitted to give evidence that he should not disclose on 

grounds of public policy.75 

64. Evidence in Civil Proceedings ss 7–8, supra note 3.
65. Ibid, at s 9.
66. Ibid, at s 25.
67. Ibid, at s 10.
68. Constitution s 10(7), supra note 1.
69. Criminal Procedure and Evidence Act s 252, supra note 2. 
70. Criminal Procedure and Evidence Act s 217, supra note 2.
71. Ibid, at s 253.
72. Ibid, at s 256.
73. Ibid, at s 255.
74. Ibid, at s 258.
75. Ibid, at s 257.
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ESWATINI 
Advocates, attorneys, or other legal practitioners, cannot give evidence against current 

or former clients without their permission, if they would be barred from such disclosure 

by the Supreme Court of Judicature in England.76 However, this privilege does not extend 

to information connected to the commission of any offence.77 Witnesses may not be 

compelled or permitted to disclose or give evidence that which is relevant to public policy 

or the grounds of public interest if they would be prohibited from such disclosure by the 

Supreme Court of Judicature in England.78 Finally, witnesses are excused from answering 

questions that would expose them to penalties or character degradation if the Supreme 

Court of Judicature in England would prohibit the question.79 This privilege does not extend 

to exposing the accused to (i) criminal liability during cross-examination for the offence 

charged80 or (ii) civil liability.81

KENYA
Spouses may not disclose communications that occurred during marriage without the other 

spouse’s consent, except in suits between the married couple or in criminal proceedings 

involving bigamy, sexual offences, or an act or omission affecting the person or property of 

either spouse or the children of either of them.82

A client’s confidential communications with his advocates, interpreters, and his advocates’ 

employees may not be disclosed without the client’s consent.83 This privilege does not 

protect (a) any communication made for any illegal purpose; or (b) anything the advocate 

observes during employment showing that crime or fraud has been committed since the 

commencement of his employment, regardless of whether the advocate’s attention was 

directed to the fact by or on behalf of his client.84

There are also privileges protecting a third-party possessor from producing title deeds, 

incriminating documents, privileged documents, and bankers’ books.85

LESOTHO
Privilege may be divided into private and public privileges:

Private privilege
1. PRIVILEGE AGAINST SELF-INCRIMINATION: The right of a witness to legally refuse to answer 

questions on the ground it will implicate him/her in the commission of the crime.86 

However, an accomplice may be forced to answer questions that implicate him/her in 

the commission of a crime.87 

76. Criminal Procedure and Evidence Act, 1938 s 252.
77. Ibid.
78. Ibid, s 253.
79. Ibid, s 254. 
80. Ibid.
81. Ibid, s 251.
82. Evidence Act 1989, ss 130, 127.
83. Ibid, ss 134–137.
84. Ibid, s 134(1).
85. Ibid, ss 138–140.
86. Criminal Procedure and Evidence Act, s 255.
87. Ibid, ss 236–237.
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2. MARITAL PRIVILEGES: The accused’s current or former spouse cannot be compelled to 

disclose any communication between the spouses during their marriage.88

3. LEGAL PROFESSIONAL PRIVILEGE: Clients may refuse to disclose any lawyer-client 

communication or prevent their lawyers from disclosing any such information. The 

requirements are that the legal professional was acting: in a professional capacity; in 

confidence; for purposes of obtaining legal advice; and not to facilitate the commission of 

a crime.89 The Legal Practitioners Act sets procedures for misconduct investigations and 

disciplinary action for law practitioners.90

Public Privilege 
STATE/CROWN PRIVILEGE: This privilege prevents disclosure of any evidence that would be 

contrary to the public interest, such as military secrets, diplomatic correspondence, and 

proper functioning of the civil service.91 

MALAWI
Spousal privilege protects any communication between spouses during their marriage.92 

Judges and magistrates shall not be compelled, unless by special order of a higher court, 

to answer questions about their own professional conduct.93 Likewise, magistrates, police 

officers, and revenue officers shall not ‘be compelled to disclose the source or origin from 

which he received any information as to the commission of any offence.’94 Finally, clients have 

legal privilege over communications with their legal practitioner, except communications or 

observations related to crime or fraud.95

MAURITIUS
In general, refusing to produce documents or answer questions due to privilege is permissible 

unless there is an express provision to the contrary.96 Mauritius follows English laws of evidence 

where Mauritian law does not address a particular issue.97 Legal professional privilege, 

encompassing legal advice privilege and litigation privilege, is recognized in Mauritian law.98 

Spousal privilege is recognized in criminal trials.99 

Witnesses are immune from civil or criminal liability for defamation or insult for anything said 

while giving evidence.100 Additionally, any party to a proceeding, or attorney or agent of such 

party, cannot be subject to actions for words spoken or writings produced in the course of the 

proceeding unless the words are defamatory allegations outside the cause at issue.101

88. Ibid, s 250(2); see also Motloheloa v Commissioner of Police [2019] LSHC 31 para 6 (citing Constitution 1993, ss 10–12, s 22(1); 
Criminal Procedure and Evidence Act 1981, ss 217(1), 250(1)). 

89. Criminal Procedure and Evidence Act, s 253.
90. Legal Practitioners Act 1983, s 35. 
91. Criminal Procedure and Evidence Act 1981, s 254. 
92. Ibid, s 220.
93. Ibid, s 223(1).
94. Ibid, s 223(2).
95. Ibid, ss 224, 226. 
96. Courts Act 1945 Cap 168 s 172.
97. Ibid, s 162.
98. Ammar Oozeer and Dave Boolauky, ‘Litigation 2022 – Mauritius: Law and Mauritius: Trends & Developments’, Chambers Global Practice 

Guides, at para. 5.5, available at: https://www.blc.mu/3955-2/. 
99. Courts Act 1945 Cap 168 s 164.
100. Criminal Code 1838 Cap 195 s 290(1) (d).
101. Ibid, ss 290(1) (e), 290(2).
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NAMIBIA 
Namibian law recognises spousal privilege,102 attorney-client privilege,103 and privilege 

against self-incrimination,104 subject to certain conditions discussed in Chapter 3 above. 

Spousal privilege protects communication between spouses during their marriage.105 

Attorney-client privilege protects communications between a legal practitioner and 

a client from being disclosed without the client’s consent.106 Privilege against self-

incrimination protects the witness from answering questions that may expose him to a 

criminal charge.107

SEYCHELLES
Section 9 of the Evidence Act108 provides that a witness may refuse to produce a document 

or answer a question on the basis of privilege. 

In criminal proceedings, an accused cannot be compelled to testify.109 An accused is 

accorded the right to remain silent, which is a privilege against self–incrimination.110 

Compelling an accused to testify would breach his Constitutional right under Article 19 (2) (g). 

No adverse inference may be drawn from the accused’s election not to give evidence. 

In civil cases, the spouse is both competent and compellable. However, in criminal 

proceedings, section 134 of the Criminal Procedure Code provides that a spouse of 

an accused person cannot be compelled to give evidence, nor would the spouse be a 

competent witness for the prosecution. However, the spouse is a competent witness for 

the defence. Note, however, that a spouse may be compelled to give evidence for the 

prosecution if there are allegations of bigamy, or the matter pertains to offences against 

morality, sexual assault against a minor, treason or if spousal property is affected by virtue 

of the spouse’s actions.111

Parliamentarians are afforded certain privileges and immunities under the Constitution.112 

However, these were curtailed by the Constitutional Court in Herminie & Aglae v Pillay & 

Ors,113 where it was held: ‘Article 102 of the Constitution does not prevent, curtail or hinder 

this Court from exercising its jurisdiction over the internal acts of the National Assembly if 

those acts breach a Constitutional obligation.’

Judges are afforded similar immunity under Article 119 of the Constitution, which has 

been interpreted to be a conditional privilege. Only ‘judicial acts’ are protected; unlawful 

acts or otherwise malicious or criminal acts committed outside their judicial function and 

capacity, or anything ‘sinister done in the guise of his judicial function and capacity’ would 

not be protected.114 

102. Civil Proceedings Evidence Act 1965, s 10; Criminal Procedure Act 1977, s 198.
103. Criminal Procedure Act 1977, s 201.
104. Ibid, s 203.
105. Ibid, s 198.
106. Ibid, s 201.
107. Ibid, s 203.
108. Cap 74.
109. Criminal Procedure Code, 1952 (Cap 54), s 134.
110. Barbe v R (2010) SLR 455.
111. Criminal Procedure Code, 1952 (Cap 54), s 132. 
112. See art 102 of the Constitution of the Republic of Seychelles, 1993 (Cap 42).
113. [2018] SCCC 6.
114. Subaris v Perera (2011) SLR 224.
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Legal professional privilege also exists. In R v Mondon & Ors,115 the court held in this regard: 

I find that the common law on legal and professional privilege enables a client to maintain 

the confidentiality of first of all communications between him and his lawyer, made for the 

purpose of obtaining and giving legal advice. Secondly, communications between him and 

his lawyer or a third party or third parties such as potential witnesses and experts. Thirdly, 

items enclosed with or referred to in such communications and brought into existence for 

the purpose of obtaining legal advice.

Priests are competent and compellable witnesses. Priests or ministers of their respective 

religions are exempted from being jurors in a jury trial,116 but there is no express existence 

of any privilege in Seychelles law. Nevertheless, owing to the relationship of trust and 

confidence between a priest and a penitent, anything said in a confessional may be subject 

to privilege. 

SOUTH AFRICA

Matrimonial Privilege
A spouse cannot be compelled to disclose any spousal communications made at any time 

during the marriage, even after divorce or annulment.117 A witness is not compellable to 

give any evidence that their husband or wife, if testifying, could not be compelled to give.118

In criminal cases, however, the prosecution may compel the accused’s spouse to testify 

in cases related to offences: (i) committed against either spouse or a dependent child;119 

(ii) in violation of section 31(1) of the Maintenance Act;120 (iii) involving bigamy, incest, or 

abduction;121 (iv) concerning certain sexual offences;122 and (v) regarding perjury or other 

false statements in legal proceedings between the spouses.123 

Attorney-client Privilege
No legal representative may give evidence against a client or previous client involving 

professional legal communications, unless the client consents.124 However, this privilege 

does not apply to information obtained before the professional relationship began.125 

The communication is privileged if: (i) the attorney acted in his official capacity, (ii) the 

communication was confidential, (iii) the communication was made with the purpose of 

obtaining or giving legal advice, and (iv) the advice was proper (i.e., a request for information 

as how to commit a crime is not privileged).126

115. [2018] SCSC 658.
116. By virtue of s 227 of the Criminal Procedure Code, 1952.
117. Civil Proceedings Evidence Act 1965, s 10; Criminal Procedure Act 1977, s 198.
118. Civil Proceedings Evidence Act 1965, s 12; Criminal Procedure Act 1977, s 199.
119. Criminal Procedure Act 1977, s 195(1)(a)–(b).
120. Ibid, s 195(1)(c).
121. Ibid, s 195(1)(d)–(f).
122. Ibid, s 195(1)(g)–(gA).
123. Ibid, s 195(1)(h)–(i).
124. Ibid, s 201; e.g., South African Airways SOC v BDFM Publishers and Others, [2015] ZAGPJHC 293 paras 47, 185 (note: the Civil 

Proceedings Evidence Act 1965 does not discuss legal professional privilege). 
125. Criminal Procedure Act 1977, s 201.
126. See, e.g., A Company and Others v Commissioner for the South African Revenue Services [2014] ZAWCHC 33 para 1; see also 

Contango Trading SA and Others v Central Energy Fund Soc Limited and Others [2019] ZASCA 191; [2020] 1 All SA 613 (SCA); 
2020 (3) SA 58 (SCA) para 29 (stating the two requirements of ‘litigation privilege’).
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Other Privileges
Statements, including admissions, made with the aim of achieving a compromise 

during bona fide negotiations are protected.127 Witnesses in criminal proceedings 

may not give evidence that should not be disclosed on the grounds of public policy.128

The prosecution may not ask, and the accused is not required to answer, questions 

regarding his bad character, prior convictions, or prior charges, subject to specific 

statutory exceptions.129

TANZANIA

Spousal privilege 
In civil matters, spouses are competent and compellable.130

In criminal matters, the accused’s spouse is competent but not compellable by the 

prosecution, subject to several exceptions.131 Exceptions to spousal privilege include 

any case where (1) the accused is charged with an offence under Chapter XV of the 

Penal Code132 or under the Law of Marriage Act;133 and (2) the charges involve the 

person or property of (a) the spouse, (b) any of the wives of a polygamous marriage of 

the accused, (c) the accused’s children, or (d) the children of the accused’s spouse.134

Legal adviser135 privilege 
An advocate may not disclose any communication from their client in the course, 

and for the purpose, of their employment as an advocate without the client’s 

express consent.136 A court may not compel a client to disclose any confidential 

communication with their legal adviser/advocate unless the client offers themselves 

as a witness. In such cases, the client may be compelled to disclose only those 

communications necessary to explain the client’s testimony.137

However, communications are not privileged if they are made in service of an illegal 

purpose.138 Furthermore, an advocate may offer evidence if they have observed facts 

showing that the client has committed a criminal offence since the commencement 

of the advocate’s employment, regardless of whether or not the client brought that 

fact to the advocate’s attention.139 Finally, in cases where the professional conduct of 

the advocate is at issue, the legal adviser privilege does not apply.140

127. See, e.g., Power Horse Energy Drinks GmbH v Tribeone Festivals (PTY) Limited [2018] ZAGPJHC 526 para 5. 
128. Criminal Procedure Act 1977, s 202.
129. Ibid, s 197.
130. Evidence Act Cap 6 (GN No 4 2016) s 131. 
131. Ibid, s 130(1). 
132. Penal Code Cap 16 (GN No 15 1981) Chapter XV – Offences against morality. 
133. Evidence Act Cap 6 (GN No 4 2016) s 132(2). 
134. Ibid, s 132(2). 
135. Ibid, s 134(3) (An advocate or legal adviser is defined as ‘a person authorised by law or reasonably believed by the 

client to be authorised by law to practise law in any country, the law of which recognises a privilege against disclosure of 
confidential communication between client and professional legal adviser or advocate’).

136. Evidence Act Cap 6 (2016) s 134(3). 
137. Ibid, s 137. 
138. Ibid, s 134(1)(a). 
139. Ibid, s 134(1)(b). 
140. Ibid, s 134(1)(c). 
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No one may give 
evidence regarding 
unpublished official 
State records without 
permission.

UGANDA
A legal advisor cannot disclose confidential client communications, 

unless he or she offers to be a witness, and then only to the extent 

necessary to explain his or her evidence.141 Similarly, advocates 

may not disclose any information without their client’s express 

consent, however, this privilege does not protect communications 

made in furtherance of an illegal purpose or if a crime had been 

committed since the commencement of the legal advisor’s 

employment.142 This rule extends to the advocate’s employees.143

No one may give evidence regarding unpublished official State 

records without permission.144

ZAMBIA

Spousal privilege 
The Criminal Procedure Code establishes that, although 

competent witnesses in criminal cases, spouses cannot be 

compelled to disclose any of their communication during the 

marriage.145 However, the Criminal Procedure Code recognizes 

three cases where the prosecution may call a spouse without 

the consent of the accused person: (a) if the law applicable at 

the time requires the spouse to serve as a witness, (b) in cases 

of bigamy against one spouse or under the Penal Code146 and 

(c) where the spouse is charged for acts or omissions that affect 

the other spouse or their children’s person or property.147

Legal professional privilege 
In Bank of Zambia v Access Financial Services Limited, the 

Supreme Court cited English case law while affirming the 

importance of legal professional privilege to the administration 

of justice.148 In addition, the court established some limits of 

such privilege: lawyer-client communications are not privileged 

if they were in furtherance of a fraud, crime, or other wrongful 

act.149 The Public Protector Act150 and the Anti-Terrorism 

Regulations also affirm lawyer-client privilege.151

141. Evidence Act 1909, s 128.
142. Ibid, s 125.
143. Ibid, s 126.
144. Ibid, s 122.
145. Criminal Procedure Code Act 2005, s 157 (iv).
146. Penal Code Act Chapter XV (Offences Against Morality) (1931).
147. Criminal Procedure Code Act 2005, s 151 (1).
148. Bank of Zambia v Access Financial Services Limited and Another [2016] ZMSC 21  

pp 18–19.
149. Ibid, p 20.
150. Public Protector Act 2016, s 37 (1) (f).
151. Anti-Terrorism Regulations 2015, s 2 (1).

http://zambialii.org/node/7862
https://old.zambialii.org/node/7861
http://zambialii.org/node/7862
https://zambialii.org/zm/judgment/supreme-court-zambia/2016/21
https://zambialii.org/zm/judgment/supreme-court-zambia/2016/21
https://zambialii.org/zm/legislation/act/2016/15/public-protector-act-no-15-2016.pdf
https://zambialii.org/zm/legislation/statutory-instrument/2015/no-103-2015-0


04-22

ZIMBABWE
In civil proceedings, courts recognise spousal communications privilege, privilege against 

self-incrimination, attorney-client privilege, privilege against confidential communication, and 

privilege in public interest.152 Specifically, a person cannot be compelled to give evidence:

1.  if it would expose him to criminal proceedings, penalties, or forfeitures;153

2. about confidential information between a legal practitioner or his representative and a 

client or his representative;154

3. regarding a confidential communication that, in the court’s opinion, would harm an 

interested person, the relationship between interested people, or similar relationships;155

4. that, in the court’s opinion, the detriment to public interest would outweigh the justice 

or prejudice against the concerned parties.156

In criminal proceedings, the recognised privileges are:

1. Subject to certain exceptions, an accused person is not obliged to answer any 

question relating to previous convictions, commission of crimes, or of his general  

bad character.157 

2. The spouse of an accused cannot be compelled to give evidence of any 

communication that took place during the subsistence of his/her marriage to the 

accused.158 A person cannot be compelled to answer any question that his/her spouse 

is not compellable to answer.159

3. A legal practitioner cannot be compelled to give evidence against a current or former 

client without the client’s consent if the practitioner would not be compellable by the 

Supreme Court of Judicature in England.160 However, a legal practitioner may give 

evidence against any person regarding anything that came to his/her notice before 

being professionally employed by such person.161

4. A witness cannot be compelled or allowed to give evidence regarding any 

communication if he/she would not be allowed by the Supreme Court of Judicature in 

England on grounds of public policy and public interest.162 

5. If a minister provides an affidavit stating that evidence could affect state security, a 

witness cannot give such evidence163

6. A witness cannot be compelled to answer any question that would expose him/her 

to criminal charges, penalties, punishments, forfeitures, or character degradation.164 

However, if a witness is called on their own application, they lose this privilege.165

152. Civil Evidence Act 2016, ss 6–10.
153. Ibid, s 7. 
154. Ibid, s 8.
155. Ibid, s 9 (the court shall apply a balancing test to determine whether a confidential communication should or should not be 

privileged (s 9(2)–(3)). 
156. Ibid, s 10.
157. Criminal Procedure and Evidence Act 2016, s 290 (however, exceptions include when the accused has: personally or by his 

legal representatives asked questions of witnesses to establish his own good character; called into question the character of the 
prosecutor or prosecution witnesses; given evidence against another charged with the same offence; been charged with receiving 
or possessing stolen goods and there is evidence of that the accused was previously found in possession of stolen goods within the 
last 12 months (s 305); been charged with receiving or possessing stolen goods and has previously been convicted of an offence 
involving fraud or dishonesty within the last five years (s 306); or the commission of another offence shows that he is guilty of the 
offence with which he is currently charged, the accused is obliged to answer questions pertaining to his own previous convictions 
and/or bad character). 

158. Criminal Procedure and Evidence Act 2016, s 291.
159. Ibid, s 292.
160. Ibid, s 294.
161. Ibid. 
162. Ibid, s 295.
163. Ibid, s 296.
164. Ibid, s 297.
165. Ibid. 
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Introduction 

Physical evidence is considered to be ‘real evidence’ which 

is contextual in nature and requires a foundation to be laid 

through the use of oral testimony before any significance or 

weight to be attached to an item may be properly assessed. 

The court may draw inferences and conclusions simply by 

seeing the physical evidence. Digital developments have re-

defined the pattern of legal proceedings globally, and the 

law must keep pace with modern developments.

A  Items

Real evidence, or physical evidence, comprises items 

involved in a case, which can be physically inspected. 

Examples may include a weapon allegedly used in the 

crime, a receipt or written contract, a photograph, or a video 

recording. Such items tend to prove or disprove an issue of 

fact in a trial. In order to be used at trial and to be exhibited, 

it must be relevant, material and authentic. Furthermore, a 

witness may need to establish the item’s chain of custody 

before it can be exhibited. If it becomes necessary to dispose 

of exhibits (e.g., because they are deteriorating) it is wise to 

give notice to the defence of the intention to photograph and 

destroy the exhibit.1

B  Production (item to exhibit)

Before a piece of evidence has been properly produced into 

evidence it is referred to as an item, once it has been properly 

produced it becomes labelled as an exhibit. Documentary or 

real evidence should be formally produced into evidence by a 

witness with the appropriate knowledge of the evidence, where 

it was made, found or collected. The lawyer must establish, 

through the laying of a foundation and the testimony of an 

appropriate witness, that the evidence is relevant, material 

and authentic. At common law, it is within the power of, and 

is the duty of, the police to retain evidence for use in court, 

which has come into their possession without wrong on their 

part. 2 If the prosecution is unclear as to how to deal with an 

exhibit it may apply to the court for directions.3

1. R v Uxbridge Justices ex p Sofaer and Another 85 Cr App R 367.
2. R v Lushington ex p Otto [1894] 1 QB 420.
3. R v Stipendiary Magistrates at Lambeth and Another, ex p McComb (1983) All ER 321.

Real evidence, or 
physical evidence, 

comprises items 
involved in a case, 

which can be  
physically inspected. 
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C  Documentary

The common law includes within the class of documentary evidence ‘all material 

substances on which the thoughts of men are represented by writing, or any other species 

of conventional mark or symbol’.4 So, for instance, the wooden tally sticks used as receipts 

in the Exchequer were deemed to be documentary evidence.5 

There are at least three main ways in which a document may become evidence:

1. It may be an item of real evidence, where the document is important because of the 

place where it was found, or the condition it was in when it was found. For example, 

when an individual accused of stealing someone’s purse is found moments later trying 

to use a credit card, which was inside the purse when it was stolen, the importance 

of the document is as an item of real evidence. ‘Real evidence’ pertains to all the 

evidence that may be obtained from a ‘thing’. The court can draw inferences merely 

by seeing the evidence. Another example of documentary real evidence may be a 

photograph taken of the accused by a security camera in a shop where they used the 

credit card.

2. It may be evidence of disposal of property or of a legal transaction. Easy examples 

of this form of evidence would be title deeds for property, or a receipt for a money 

transaction. As such, these would be evidence of something else that has occurred. 

To borrow from the stolen credit card example above, if the accused was found in 

possession of a newly created transaction slip from a shop, this would be strong 

evidence that they made the authorised withdrawal recorded upon the slip.

3. It may contain evidence of relevant facts. An example of this would be a written 

agreement in which parties record the terms and conditions upon which they are to 

be legally bound. Note that the original document must be produced except when the 

court is satisfied that it is it is impossible or impractical to do so.

D  Personal samples, DNA and compelling 
physical evidence

The significance of DNA evidence depends upon what other facts are known about the 

accused. If the accused was at or near the crime scene at the material time, or there was 

some other evidence incriminating him, then DNA evidence would become significant. 

Prosecution, when disclosing evidence of the DNA comparisons to the defence, should 

additionally provide the expert’s calculations of the random occurrence ratio.6 The expert 

may comment on how many people with the matching characteristics are likely to be found 

within the general population or relevant sub-group, however he or she should not be asked 

to opine on the probability that it was the accused who left DNA at the scene of the crime; 

this would be for the trier of fact to decide. The discovery of contradictory DNA evidence 

post-conviction may lead to a successful appeal where it raises the chance of a different 

suspect, sufficient to weaken the safety of the original conviction.7

4. WM Best, Principles of the Law of Evidence (5th edn, H Sweet, 1870) pp 297–98. 
5. Ibid.
6. The absence of any statistical evaluation of likelihood is not an automatic bar to the giving of such expert evidence: R v Thomas 

[2011] EWCA Crim 1295.
7. R v Nealon [2014] EWCA Crim 574. For further explanation of the judicial approach to DNA evidence see R v Dlugosz [2013]  

EWCA Crim 2.
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Courts have accepted fingerprint evidence as the sole evidence 

to prove the identity of the suspect.8 This evidence must be given 

by an expert witness and the assessors or jury (if there is one) 

must be warned that the evidence does not conclusively prove the 

guilt of the accused.9 The jury is free to accept or reject this expert 

evidence as they deem fit. The court in R v Smith,10 held that it is 

the court, not the police, who is the arbiter of who is a competent 

fingerprint expert. Ear prints left at a crime scene have been used 

as a method of identification.11

E  Handwriting evidence

The party who adduces a document in evidence must typically 

prove that it was duly executed, in the absence of an admission by 

his opponent. Sometimes, it may be required to prove the origin of 

the handwriting of the entirety of a disputed document. Proof of a 

signature or of handwriting may be made:

a. by evidence of the writer, or of someone else who witnessed 

the maker of the document write it or sign it; or 

b. by evidence of opinion, given by a non-expert witness. This 

evidence is admissible even where the evidence of the writer is 

available. Coleridge J in Doe d Mudd v Suckermore12 held: 

Either the witness has seen the party write on some former 

occasion, or he has corresponded with him, and transactions 

have taken place between them upon the faith that letters 

purporting to have been written or signed by him have been 

so written or signed. On either supposition, the witness is 

supposed to have received into his mind an impression, not so 

much of the manner in which the writer has formed the letters 

in the particular instances, as of the general character of his 

handwriting; and he is called on to speak as to the writing in 

question by a reference to the standard so formed in his mind 

… The test of genuineness ought to be the resemblance, not 

to the formation of the letters in some other specimen … but 

to the general character of writing, which is impressed on it as 

the involuntary and unconscious result of constitution, habit, 

or other permanent cause, and is therefore itself permanent.

In civil proceedings, the judge must be satisfied on the balance of 

probabilities as to the genuineness of the handwriting, whereas 

in criminal cases, the judge must be satisfied beyond reasonable 

doubt.13

8. R v Castleton [1910] 3 Cr App R 74.
9. R v Buckley (1999) 163 JP 561.
10. (2011) 2 Cr App R 16.
11. R v Kempster [No. 2] [2008] 2 Cr App R 19.
12. (1837) 3 A&E 703 (at p 705).
13. R v Ewing [1983] 2 All ER 645.

Courts have 
accepted 

fingerprint 
evidence as the 

sole evidence to 
prove the identity 

of the suspect.
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F  CCTV and physical recognition, line ups

1. Identification 
Identification evidence is a form of non-expert opinion evidence. It may be said to assume 

one of three distinct forms, namely:

1. RECOGNITION: the witness is positively able to state that the accused is the person 

responsible. Only this category should be regarded as direct evidence sufficient to 

identify the accused and support a conviction. 

2. RESEMBLANCE: the witness can only state that the accused bears a resemblance to the 

culprit. This would be regarded as circumstantial evidence.

3. DISTINCTIVE CHARACTERISTICS: the accused and the person responsible share distinctive 

characteristics, such as a tattoo or a noticeable birthmark or scar. This would be 

regarded as circumstantial evidence.

Many factors may influence accurate identification, and they include physical conditions 

under which the witness claims to have seen the accused to have seen the accused (i.e., 

the weather, whether it was day time or night time), the time lapse between the incident and 

the subsequent identification, and the emotional state of the witness at the material time. 

Evidence shows that a witness’ initial perception and later recall of a stranger’s facial features 

are not generally reliable. This unreliability can be exacerbated by any circumstances at the 

scene of the original perception and by subsequent methods of recall.14

R v Turnbull15 issued guidelines that require the judges to warn juries to bear in mind the 

possible dangers of identification evidence, the dangers inherent in, and the potential 

fallibility of, the identification process. Failure to follow the guidelines (‘Turnbull directions’) 

for judges summing up in cases where the prosecution relies on contested identification 

evidence, may lead to the quashing of a conviction as unsafe. The House of Lords in 

R v Reid16 held that ‘an imprecise warning would not be good enough’; the full force of the 

requirements needs to be conveyed.

In R v Turnbull,17 Lord Widgery CJ held:

First, whenever the case against an accused depends wholly or substantially on the 

correctness of one or more identifications of the accused which the defence alleges to be 

mistaken, the judge should warn the jury of the special need for caution before convicting 

the accused in reliance on the correctness of the identification or identifications. In addition, 

he should instruct them as to the reason for the need for such a warning and should make 

some reference to the possibility that a mistaken witness can be a convincing one and 

that a number of such witnesses can all be mistaken. Provided this is done in clear terms 

the judge need not use any particular form of words.

Secondly, the judge should direct the jury to examine closely the circumstances in which 

the identification by each witness came to be made. How long did the witness have 

the accused under observation? At what distance? In what light? Was the observation 

impeded in any way, as for example by passing traffic or a press of people? Had the witness 

14. Routledge, Evidence Law Cards (Routledge 2011) p 90.
15. [1977] QB 224.
16. [1990] 1 AC 363.
17. Supra n 15.
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ever seen the accused before? How often? If only occasionally, had he any special reason 

for remembering the accused? How long elapsed between the original observation and 

the subsequent identification to the police? Was there any material discrepancy between 

the description of the accused given to the police by the witness when first seen by them 

and his actual appearance? If in any case, whether it is being dealt with summarily or on 

indictment, the prosecution have reason to believe that there is such a material discrepancy 

they should supply the accused or his legal advisers with particulars of the description 

the police were first given. In all cases if the accused asks to be given particulars of such 

descriptions the prosecution should supply them. Finally, he should remind the jury of any 

specific weaknesses which had appeared in the identification evidence.

Recognition may be more reliable than identification of a stranger; but even when the 

witness is purporting to recognize someone whom he knows, the jury should be reminded 

that mistakes in recognition of close relatives and friends are sometimes made.18

The Turnbull guidelines are useful in jurisdictions without juries too: for judges and 

assessors can also do with a reminder when dealing with identification of a person by a 

witness. The Turnbull directions do not extend to inanimate objects. In R v Browning,19 the 

appellant appealed his conviction in a case where the identity of the car was in issue, and 

contended that the judge erred by failing to give Turnbull directions to the jury in respect of 

the identification of the car. The court concluded that the identification of a vehicle depends 

upon the witness’s ability to distinguish one make from another, on his recollection of the 

make and colour, on his opportunity to observe and his ability to recall the most integral 

individual feature of a vehicle, which is its registration number. Glidewell LJ stated that 

unlike a vehicle, a ‘human being’s facial expression alters constantly, and his bodily position 

and appearance alters constantly.’20 The court further held that ‘a Turnbull direction as such 

is not needed in relation to a motor car.’21 The appeal ground was rejected.

In R v Ley,22 Scott Baker LJ stated that there are varying degrees of recognition and that 

‘[t]he degree of familiarity of the witness with the person he or she is identifying is very 

relevant just as are the circumstances of the identification itself.’

2. Dock identification
Dock identifications are where a witness is requested to point out a person whilst giving 

testimony in court. These are widely recognised as being unreliable forms of evidence and 

are very prejudicial to the accused. Although this form of evidence is not inadmissible, it 

should be relied on with caution. In R v Johnson,23 Lord Woolf CJ held: 

… if someone is seen in the dock of a court and is identified, or if the person is identified 

on an identification parade, it is very easy subsequently not to be identifying the person 

originally observed at the scene of the crime, but the person seen in the circumstances 

just described. For that reason, the practice of identification at court is now frowned upon. 

Dock identifications are not normally to be permitted in the course of proceedings.

18. Ibid, 228.
19. (1991) 94 Cr App R 109.
20. Ibid, at p 122.
21. Ibid.
22. [2007] 1 Cr App R 25 at [19].
23. [2001] 1 Cr App R 26 at [17].
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3. Line ups
Line ups are widely used in police investigative procedures. It is where the police present 

to the witness a parade of people in addition to the suspect, who resemble the suspect in 

age, height, general appearance and position in life. Even when it only constitutes part of 

the evidence, identification evidence is particularly persuasive for whomever is assessing 

the likely guilt of an accused.24

In Regina v Pecco25 the court (Stanley Burnton LJ, Tugendhat J, HH Judge Stewart QC) 

held the value of an identification procedure to be ‘negligible’ when the appellant was 

the only individual depicted wearing a distinctive rose tattoo on her neck. There was no 

other evidence linking the appellant with a robbery and, fatal to the conviction, was the 

absence from the judge’s directions of an explicit warning of the real danger that the 

identification was made because the appellant was the only person shown wearing such a 

tattoo (although the witness said she had relied on the appellant’s facial features) and the 

appeal was allowed.

In Regina v Brown26 the Court of Appeal, following Regina v George,27 accepted that ‘a 

defendant must not be convicted on the evidence of a qualified identification alone’.

4. CCTV
Closed circuit television (CCTV) evidence, like any other form of evidence, must satisfy the 

general rules of admissibility, namely that it must be relevant to the proof of a fact in issue, to 

the credibility of a witness or to the reliability of other evidence.28 It must not be inadmissible 

due to prejudicial effect, nor due to the hearsay rule. Note any statutory provisions relating 

to computer evidence, which would generally require that there are no reasonable grounds 

for believing that the statement from the footage is inaccurate because of improper usage 

of the computer, and that at all material times the computer was operating properly so as 

not to affect the production of the document or the accuracy of its contents. 

Lord Griffiths in R v Shephard29 stated: ‘… in the vast majority of cases it will be possible to 

discharge the burden by calling a witness who is familiar with the operation of the computer 

in the sense of knowing what the computer is required to do and who can say that it is doing 

it properly.’

In R v Jabar,30 the victim had won some money in a betting office. On her way home, she was 

robbed. The police recovered CCTV evidence from the office and from the hallway in which 

the robbery took place. The investigating officer showed the images to colleagues, asking 

whether other officers recognised the suspect, and two officers made an identification of 

the appellant. The jury were invited to make the comparison for themselves. The judge 

directed the jury that while they could make the comparison, it could be ‘dangerous’ for 

24. BL Cutler and SD Penrod, Mistaken identification: The eyewitness, psychology, and the law (Cambridge University Press 1995); 
DB Wright, ‘The impact of eyewitness identifications from simultaneous and sequential lineups’ (2007) 15 Memory 746–754.

25. [2010] EWCA Crim 972.
26. [2011] EWCA Crim 80.
27. [2002] EWCA Crim 1923.
28. Thomas Murphy, ‘The Admissibility of CCTV Evidence in Criminal Proceedings’ (Dec 1999) 13 International Review of Law, 

Computers & Technology 3 385.
29. [1993] 96 Cr App R 345 at 351.
30. [2010] EWCA Crim 130.
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them to reach a conclusion unless they considered that their own conclusion was supported 

by the recognition of the two police officers. The court accepted that on the authority of 

Attorney-General’s Reference No. 2 of 2002,31 it was legitimate to invite the jury to make a 

comparison between a photographic image of the suspect and the defendant sitting in the 

dock provided that the image is ‘sufficiently clear’.32 In the court’s view the images were 

insufficiently clear to permit the jury to make the comparison and the court concluded that 

no jury could properly be sure that the images were of the appellant. The court was also 

concerned that the ‘recognition’ evidence was tainted by the absence of the procedures 

required by the subsequent decision in R v Dean Smith and Others.33 

Where a lip-reading expert is able to deduce what is being said by individuals in a video, 

that evidence is admissible in court, however the court must remain aware of its limitations 

and the inherent risks of error.34

G  Public documents (notarized, apostilled)

In most cases, copies of documents, properly authenticated and exhibited by an appropriate 

witness, are likely to be admissible for evidential purposes. There is a misconception 

(presumably derived from the old best evidence rule, which is now largely superseded) that 

where the original of a document exists it must be produced before the courts in preference 

to a copy. R v Wayte35 held: ‘It is now well-established that any application of the best 

evidence rule is confined to cases in which it can be shown that the party has the original 

and could produce it but does not.’

H  Digital and computer generated evidence

In R v Minors and Harper,36 the following statement was accepted as an explanation of real 

evidence: ‘Where information is recorded by mechanical means without the intervention 

of a human mind the record made by the machine is admissible in evidence provided, of 

course, it is accepted that the machine is reliable.’

In R v Shephard37 records from till rolls linked to a central computer in a shop were produced 

to prove that items in possession of the accused had not been billed and had therefore been 

stolen by the accused. The Court held that so long as it could be shown that the computer 

was functioning properly and was not misused, a computer record can be admitted as 

evidence. The same principle was applied in R v Spiby,38 where the Court of Appeal held 

31. [2002] EWCA Crim 2373, [2003] 1 Cr App R 21.
32. Ibid, para 19(i).
33. [2008] EWCA Crim 1342, [2009] 1 Cr App R 36 (521).
34. R v Luttrell [2004] 2 Cr App R 31.
35. (1983) 76 Cr App Rep 110, per Beldam J at p 176.
36. (1989) 89 Cr App R 102.
37. (1988) 86 Cr App R 47.
38. [1991] Crim LR 199 (CACrD).
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that printouts from an automatic telephone call logging computer installed in a hotel were 

admissible as they constituted real evidence. The court concluded that in the absence of 

evidence to the contrary, the machine had been in working order at the material time.39 

In the case of Glenn Whittle v The Commissioner for Her Majesty’s Revenue & Customs,40 

the evidence was in the forms of computer print outs of the appellant’s bank account 

statement, taxi fare metered records and other computerised records. All these documents 

were admitted by the court as computerised evidence. 

The admissibility of computer-generated information (such as log file records) detailing 

the activities on a computer, network, or other device may be open to challenge when the 

system generating the information does not have robust security controls.41

In terms of hearsay electronic evidence, in O’Shea v City of Coventry Magistrates’ Court,42 

the accused was charged with offences relating to accessing child pornography. His 

automated transactions were regarded as real evidence and were deemed admissible. On 

review, the High Court of Justice found that a ‘computer printout produced exclusively by 

a computer without the intervention of the human mind’ is real evidence. More recently, in 

McDonald v R,43 the court found that a printout from a mobile phone service provider was 

real evidence (rather than documentary hearsay).

1. Photographs
Photographic evidence is admissible in court through the usual mechanism of production 

and admissibility. The reliability of the photograph may be challenged on the ground that 

it has been tampered with and evidence would need to be brought to tend to prove the 

veracity of the photograph. 

When photographic evidence is being used to identify an offence or offender it is 

admissible because it is relevant to whether the offence was committed, and the identity 

of the offender.44 The Prosecution may show the court the photographs and invite them to 

conclude that the individual in the photographs is the accused. 

In trials with juries or assessors, the jury members or assessors ‘are called upon to do no 

more than the average person in domestic, social and other situations does from time to 

time, namely to say whether he is sure that a person shown in a photograph is the person 

he is then at.’45 A full Turnbull direction is not necessary, however, a jury should be warned 

about the risk of mistaken identification.46 Moreover, they should be invited to consider 

whether the appearance of the accused has changed or not since the photograph was 

taken.47 These same principles apply even where there is no jury.

39. See also Castle v Cross [1985] 1 All ER 87 where a printout (from a computer or device) of what is displayed or recorded on a 
mechanical measuring device is real evidence.

40. [2014] UKFTT 254 (TC).
41. D Chaikin, ‘Network investigations of cyber-attacks: the limits of digital evidence’ (2006) 46 Crime Law Soc Change 239.
42. [2004] EWHC 905.
43. [2011] EWCA Crim 2933, para 42.
44. R v Dodson and Williams [1984] 1 WLR 971.
45. Ibid, 979.
46. R v Blenkinsop [1995] 1 Cr App R 7.
47. Supra n 44.
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Watkins LJ listed some important considerations when weighing the probity of photographic 

evidence: 

… the quality of the photographs, the extent of the exposure of the facial features of 

the person photographed, evidence, or the absence of it, of a change in a defendant’s 

appearance and the opportunity a jury has to look at a defendant in the dock and over 

what period of time are factors, among other matters of relevance in this context in a 

particular case …48

In Attorney General’s Reference (No. 2 of 2002),49 Rose LJ held:

i. … [T]here are … at least four circumstances in which, subject to the judicial discretion 

to exclude, evidence is admissible to show and, subject to appropriate directions in 

the summing-up, a jury can be invited to conclude that the defendant committed the 

offence on the basis of a photographic image from the scene of the crime:

ii. Where the photographic image is sufficiently clear, the jury can compare it with the 

defendant sitting in the dock (Dodson and Williams);

iii. Where a witness knows the defendant sufficiently well to recognize him as the offender 

depicted in the photographic image, he can give evidence of this (Fowden and White, 

Kajalave v Noble, Grimer, Caldwell and Dixon and Blenkinsop); and this may be so even 

if the photographic image is no longer available for the jury (Taylor v Chief Constable 

of Cheshire);

iv. Where a witness who does not know the defendant spends substantial time viewing 

and analysing photographic images from the scene, thereby acquiring special 

knowledge which the jury does not have, he can give evidence of identification based 

on a comparison between those images and a reasonably contemporary photograph 

of the defendant, provided that the images and the photograph are available to the jury 

(Clare and Peach);

v. A suitably qualified expert with facial mapping skills can give opinion evidence of 

identification based on a comparison between images from the scene (whether expertly 

enhanced or not) and a reasonably contemporary photograph of the defendant, 

provided the images and the photograph are available for the jury (R  v  Stockwell 

[1993] 97 Cr App R 260, R v Clarke [1995] 2 Cr App R 425 and R v Hookway [1999] 

Crim LR 750).50

In R v Alexander,51 the identification of the defendant took place via Facebook by police 

officers. The Court of Appeal held that identification through Facebook was admissible 

and it was for the jury to decide upon its reliability after proper directions were issued by 

the judge. The court held that the informal identification procedure via this social media 

platform was not properly documented and this was a clear disadvantage to the defendant. 

They further stated that the police should ensure that they obtain as much detail as possible 

concerning the identification, including the available images that were examined and a 

statement as to what transpired. 

48. Ibid, 979.
49. [2002] EWCA Crim 2373.
50. Ibid, para [19] citing R v Dodson & Williams 79 Cr App R 220, R v Fowden & White [1982] Crim LR 588, Kajalave v Noble (1982) 

75 Cr App R 149, R v Grimer [1982] Crim LR 674, R v Caldwell & Dixon (1994) 99 Cr App R(S) 73, R v Blenkinsop [1995] 1 Cr App 
R(S) 7, Taylor v The Chief Constable of Cheshire 84 Cr App R 191, R v Clare & Peach [1995] 2 Cr App R 333.

51. [2013] 1 Cr App R 26.
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6. Emails
The considerations that should be taken into account when 

authenticating data shall depend upon the electronic evidence in 

question and the statute being relied upon for admissibility; no 

rigid hard-and-fast rules should exist. Mason and Stanfield note:52 

The tests of authenticity for digital data … will vary, depending 

on the source and type of the data. Lawyers must look to the 

digital forensic professionals for guidance. For instance, the 

print-out from a mainframe computer will demand a different 

approach in comparison to the data held on a personal 

computer; this in turn will be different if data is stored with a 

cloud service provider.

In the context of electronic evidence, to be admissible, it must 

be authentic. Authentic means ‘the record is what it claims to 

be’.53 Mason and Stanfield note: 

Each case is necessarily considered on its merits, and in 

the case of authenticating electronic evidence, there is very 

little clear guidance on how to determine authenticity, since 

traditional rules look at individual documents rather than the 

digital system in which digital data are created.54

Challenges to authenticity include: 

1. Claiming that records were altered, manipulated or 

damaged between the time they were created and the time 

they appeared in court as evidence. 

2. Questioning the reliability of the program that generated  

the record. 

3. Disputing the identity of the author of the electronic evidence.

4. Questioning the reliability of the evidence from a social 

networking website. 

5. Failing to prove the message was directed to a particular 

person, especially where others might have access to the 

device that produced the message.

6. Questioning whether the individual alleged to have used his 

PIN, password or clicked the ‘I accept’ icon was the person 

who actually carried out the action.

A court should allow evidence to be brought by both sides 

regarding the veracity of the digital evidence that is being 

challenged to ensure that the judge, assessors or jurors are in a 

position to determine the reliability of the evidence.

52. S Mason and A Stanfield, ‘Authenticating electronic evidence’ in S Mason and D Seng 
(eds), Electronic Evidence (4th edn University of London Press, 2017) 193–194.

53. Ibid.
54. Ibid, 93–94.

The tests of 
authenticity for 
digital data … will 
vary, depending on 
the source and type 
of the data.
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I  Admissibility of physical evidence

When considering matters related to admissibility of physical evidence, a judge should 

be guided by the principle that although relevance does not necessarily render an item of 

evidence admissible, any item of evidence that is admitted needs to be relevant.55 It needs 

to be established whether an item is covered by some rule or principle of exclusion when 

determining admissibility. If the admissibility of an item of evidence has not been resolved 

pre-trial, a voir dire may be required for the court to decide on the admissibility of the 

evidence. Issues of this kind are decided by the judge. 

The rules of evidence of common law jurisdictions normally exclude from evidence certain 

types of documents; the most unreliable kind, is ‘hearsay’, which is not admissible as 

evidence, unless it falls within one of the exceptions to the rule. By contrast, information 

captured by a recording device, with no human intervention, is not normally hearsay; it can 

be admitted in evidence. 

For evidence to be deemed admissible, the following criteria must be satisfied:

1. PROBATIVE. The evidence must add value to the case and must be credible. If the 

evidence has low probative value, it is unlikely to aid the jury in their ability to 

accurately prove or disprove the case before them. In such cases, the evidence is 

likely to be dismissed.

2. NON-PREJUDICIAL. In order for evidence to be considered non-prejudicial, it must be 

factual and impartial. Evidence determined to be unfairly biased against the defendant 

can be excluded. In R v Khan (Sultan),56 however, the accused was being investigated 

for drug smuggling and, in order to obtain evidence, the police affixed a listening 

device in his house, despite there not being any statutory authorisation for use of such 

devices at the time. The police obtained a tape showing the accused involved in the 

importation of heroin, and they sought to use it in evidence during the trial. On appeal, 

the House of Lords held that the evidence was rightly admitted under the common law 

and section 78 of the Police and Criminal Evidence Act 1984 and that it did not affect 

the fairness of the proceedings.

3. RELEVANT. In order for evidence to be deemed reliable, it must help to either prove 

or disprove the guilt of the defendant. In the case of Jeffrey v Black57 it was stated 

that the mere fact that evidence is obtained in an irregular fashion does not itself 

prevent that evidence from being relevant and acceptable to court. Any court has the 

discretion to decline to allow any evidence brought by the prosecution if they think it 

will be unfair or oppressive to allow it.

4. COHERENT. The evidence must be given in chronological order, must be detailed, and 

must be understandable. 

5. PROVABLE. The evidence must be provable, unless the law allows otherwise (in some 

circumstances, an assumption can be made). 

55. R v Turner [1975] QB 834, p 841. See also R v Sandhu [1997] Crim LR 288; R v Byrne [2002] 2 Cr App R 311. 
56. R v Khan (Sultan) [1996] 3 All ER 289.
57. [1978] QB 490.A
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COUNTRY-SPECIFIC DISCUSSIONS ON:
PHYSICAL EVIDENCE

BOTSWANA

Documentary evidence
In general, Orders 39–44 of the Rules of the High Court dictate procedures for inspection 

and production of documents; admissions of facts or documents; expert testimony; case 

management conferences; ‘set down’ of hearings; and procuring evidence for trial.58 Parties 

will address discovery issues including documents, expert testimony, and witnesses during 

a case management conference,59 which may be followed by additional pretrial conferences 

depending on the complexity of the case at the judge’s discretion.60 A party may produce 

a plan, diagram, model, or photograph if they delivered a notice stating their intention to 

do so and offering inspection thereof not less than 10 court days before the hearing.61 At 

least four days before the final pretrial conference, parties must file a pretrial order including 

all witnesses scheduled to testify, summaries of their testimonies, and all exhibits to be 

introduced by each party.62 ‘Issues, evidence, and objections’ not included in the pretrial 

order are excluded from trial.63 

In criminal proceedings, evidence is first admitted as an exhibit as soon as possible after 

the conclusion of a preparatory examination.64 The original exhibits should be dispatched 

to the Registrar who shall ensure that they are available at the trial.65 

Personal samples, DNA and compelling physical evidence
In criminal investigations, any police officer or any gaoler may take the fingerprints, 

palmprints, or footprints of any person arrested upon any charge.66 The presiding 

officer of any court can order the collection of fingerprints, palmprints, and footprints, 

and may authorise the inspection of the body of the accused to determine whether it 

bears any mark, characteristic, or distinguishing feature.67 Any record of a fingerprints, 

palmprints, or footprints shall be admissible as prima facie evidence of the facts.68 Case 

law illustrates how such evidence is admitted and considered, for example, fingerprints69 

and DNA reports.70

58. Rules of the High Court 2011, Orders 39–44.
59. Ibid, Order 42(2)(5)(f).
60. Ibid, Order 42(2)(5)(o).
61. Ibid, Order 41(10.
62. Ibid, Order 42(8)(d)–(e).
63. Ibid, Order 42(10).
64. Ibid, Order 68(2)(2).
65. Ibid, Order 68(3)(2).
66. Criminal Procedure and Evidence Act 2005, ss 337(1), 337(3).
67. Ibid, s 337(2); Forensic Procedures Act 2014, ss 6(b) 8, 9(4), 10. 
68. Criminal Procedure and Evidence Act 2005, s 337(3); Forensic Procedures Act 2014, s 19.
69. E.g., Tshomane v S BWHC 511 para 1.
70. E.g., S v Matabele) BWHC 44 para 1.
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The Forensic Procedures Act provides guidance for obtaining and handling other personal 

samples. An investigating officer71 or authorised applicant72 may request that an authorised 

person73 conduct an intimate or non-intimate forensic procedure to collect material from a 

suspect74 with the suspect’s consent or with a court order if the suspect does not consent.75 

Additional specific regulations for forensic procedures include i) the collection of personal 

samples from children and ‘incapable’ persons,76 and (c) from serious offenders77); ii) the 

handling of forensic material (e.g., providing a ‘sample sufficient for analysis’ to the suspect,78 

retention and storage of samples,79 and disclosure of information80); iii) admissibility;81  

iv) access to and use of the National DNA Database;82 (v) the establishment of a National DNA 

Database Advisory Board;83 and (vi) improper uses of forensic procedures and materials.84 

The Forensic Procedures Regulations provide for various related procedural requirements, 

such as government certification of forensic laboratories, destruction procedures, and 

forms for documenting procedures.85 

Handwriting evidence
Witnesses can compare a disputed writing with another writing proved to the court to be 

genuine.86 Such writings and the witness statement(s) may be submitted in any case as 

evidence of the genuineness of the disputed writing.87

The Electronic Communication and Transactions Act provides the requirements for valid 

electronic signatures88 and states that an electronic signature shall not be denied legal 

effect, validity, or enforcement only because it is electronic.89 

71. Forensic Procedures Act 2014, ss 2, 3–6.
72. Ibid, at ss 2, 8 (per s 2, ‘“authorized applicant” means – (a) the police officer in charge or a police station; (b) the police officer 

investigating the crime in relation to which the forensic procedure is required; or (c) the Director of Public Prosecutions’).
73. Ibid, at s 2 (‘“authorized person” means – (a) a person registered as a medical practitioner or health care professional under the 

Botswana Health Professions Act; (b) scene of crime officer; (c) forensic officer; (d) wildlife expert; or (e) any other expert who 
collects forensic material’).

74. Ibid, ss 2–3 (per s 2, ‘“forensic material” means (a) a sample taken from (i) a person’s body, (ii) a crime scene, (iii) items linked to a 
crime, or (iv) a scene or items linked to a scene; (b) a handprint, fingerprint, footprint or toe-print taken of a person from a crime scene or 
items linked to the crime or any other place linked to the matter under investigation; (c) a photograph or video recording of – (i) a person 
at a crime scene or any other scene, (ii) a crime scene or any other scene, (iii) items linked to the crime or any matter under investigation, 
or (iv) items linked to the crime scene or any other scene; (d) an audio recording; or (e) a case or impression from a person; “forensic 
procedure” means any process or action necessary for, and related to the collection of forensic material; “intimate forensic procedure” 
means (a) an external examination of the – (i) genital area, (ii) anal area, (iii) buttocks, (iv) breasts […]; (b) the internal examination of 
any part of the body; (c) the taking of a sample of blood or urine; (d) the taking of a sample of pubic hair; (e) the taking from a corpse a 
sample of – (i) tissue, (ii) the liver, (iii) the kidney, (iv) the heart, (v) the lungs, (vi) the brain, or (vii) any other internal organ; the taking of 
a sample by swab or washing from the – (i) genital area, (ii) anal area, or (iii) buttocks; (g) the take of a sample by – (i) vacuum suction, 
(ii) scraping, or (iii) lifting by tape, from the genital area, anal area or buttocks; (h) the taking of a dental impression; or (i) the taking of a 
photograph of, or an impression or cast of, a wound from – (i) the genital area, (ii) the anal area, (iii) the buttocks, or (iv) the breasts, in 
the case of a female […] “non-intimate forensic procedure” means procedures that may require the touching of body parts other than the 
“intimate parts” set out above, such as fingerprints, material under nails, saliva or buccal swab, etc.)’.

75. Forensic Procedures Act 2014, ss 4–6 (consent), 8 (court order without consent).
76. Ibid, ss 9, 11.
77. Ibid, ss 10, 12
78. Ibid, ss 14–15, 
79. Ibid, ss 16–18.
80. Ibid, s 38.
81. Ibid, Part IV ss 19–22.
82. Ibid, Part V ss 23–27.
83. Ibid, Part VI ss 38–36.
84. Ibid, ss 38, 40–44. 
85. Forensic Procedures Regulations, SI No. 96 of 2015.
86. Criminal Procedure and Evidence Act 2005, s 233; Evidence in Civil Proceedings Act 1977, s 31. 
87. Ibid.
88. Electronic Communications and Transactions Act 2014, s 6.
89. Ibid, s 5; Electronic Records (Evidence) Act 2014, s 8.A
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Digital evidence and computer generated evidence
In general, electronic records,90 data messages, and electronic communications91 are 

admissible.92 ‘Data messages’ include information generated electronically, emails, 

mobile communications, SMS messages, and audio or video recordings.93 ‘Electronic 

communication’ means information ‘generated, communicated, processed, sent, received, 

recorded, stored or displayed by electronic means.’94 ‘Electronic record’ means data that 

is recorded or stored that can be read or perceived, including by display, printout, or other 

output.95 A court cannot deny admissibility of an electronic record merely because it is 

electronic,96 but the person seeking to submit the electronic record in evidence bears the 

burden of proving its authenticity.97 An electronic record is admissible if it is relevant and 

‘produced in an approved process’.98 An electronic record will satisfy the best evidence rule 

if there is proof of the integrity of the electronic records system or the record has a verifying 

electronic signature.99 

Emails
Courts admit emails in criminal and civil cases.100 An email falls within the definition of an 

electronic communication and is covered by the discussion in the previous paragraph.

ESWATINI 

Documentary evidence
Overall, the High Court Rules provide discovery timelines and requirements, such as 

the parties’ exchange of documents and subpoenas.101 In criminal matters, following a 

preparatory examination, the magistrate should ensure that all evidence, such as documents 

and articles, exhibited by witnesses and likely to be used at trial are inventoried and labelled 

in the presence of the witness who produced them, so that they can be easily produced and 

identified at trial.102 Further, it is evident from case law that evidence is admitted as an exhibit 

and proffered by a witness familiar with the collection and custody of such evidence.103 

Personal samples, DNA and compelling physical evidence
Any police officer may take (or cause to be taken by a medical officer, registered medical 

practitioner, or nurse) handwriting specimens, fingerprints, palmprints, footprints, or any 

specimen for analysis of blood from any person arrested for a charge punishable with 

90. Electronic Records (Evidence) Act 2014, s 2.
91. Electronic Communications and Transactions Act 2014, s 2.
92. Ibid, s 8 (admissibility of electronic communications and data messages); Electronic Records (Evidence) Act 2014, s 5(1) 

(admissibility of electronic records); also see Criminal Procedure and Evidence Act 2005, ss 244–248; also see E K Quansah, 
‘Computer generated documents and the law of evidence in Botswana’ (2007) 5 University of Botswana Law Journal 123–142.

93. Electronic Communications and Transactions Act 2014, s 2.
94. Ibid.
95. Electronic Records (Evidence) Act 2014, s 2.
96. Ibid, s 5(1).
97. Ibid, s 5(4). 
98. Ibid, s 6(3) (see s 6 generally for certification and approved process details).
99. Ibid, s 7(1).
100. E.g., Nchindo and Others v S [2013] BWCA 18 para 94; Leepile v Mogalakwe [2010] BWHC 126. 
101. High Court Rules 1969, Rules 35–38.
102. Criminal Procedure and Evidence Act 1938, s 84. 
103. E.g., see Rex v Sukati [2012] SZHC 38 paras 11–13.

http://www.botswanalii.org/cgi-bin/disp.pl/bw/cases/BWCA/2013/18.html?stem=0&synonyms=0&query=%22leading%20questions%22
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imprisonment.104 The magistrate presiding over the preparatory examination can also 

charge or order the taking of a specimen (handwriting specimens, or the fingerprints, 

palmprints and footprints, and specimen of blood analysis).105

Using a device approved by the Minister of Health, police officers may require that a person 

take a breath test to determine blood-alcohol level, unless that person (i) is a hospital 

patient and their medical practitioner does not consent or (ii) is in a state of health such that 

the test may prove dangerous or prejudicial to their health.106 The police officer may require 

any person reasonably suspected of having alcohol in their body to take a breath test if the 

officer also suspects that the person:107

a. committed an offence punishable by imprisonment,

b. is driving or attempting to drive a vehicle in public, or

c. is occupying the driver’s seat of a running vehicle in public.108

Handwriting evidence
Evidence of the accused’s handwriting is admissible in a criminal matter if relevant.109 This also 

applies to evidence of the accused’s fingerprints, palmprints, and footprints.110 The consent 

of the accused person is not necessary to admit handwriting evidence.111 Further, handwriting 

experts are allowed to testify regarding the authenticity of handwriting samples.112 

The Electronic Communications (Cryptography) Regulations reference a ‘Certificate Service 

Provider’, which ‘issues identity certificates for […] electronic signatures or provides other 

services […] related to electronic signatures’.113 Thus, it can be inferred that electronic 

signatures are admissible in evidence, but there is no further reference to electronic 

signatures in case law or legislation, save for reference to the affixation of signatures by 

‘autographic or mechanical means’ to certificates of shares, stocks, or debentures in the 

Companies Act 2009.114 

According to the Eswatini National Cybersecurity Strategy 2020–2025, the Electronic 

Records (Evidence) Act 2014 gives effect to the admissibility of electronic signatures.115

Digital evidence and computer generated evidence
In Swaziland Posts and Telecommunications Corporation v Swaziland Posts and 

Telecommunications Staff Association and Others, the Court stated that video evidence is 

admissible if relevant and will only be excluded if ‘there are serious objections thereto’,116 

such as manipulation of the video.117

104. Criminal Procedure and Evidence Act 1938, ss 342–343. 
105. Ibid, s 342(2). 
106. Ibid, s 344(3).
107. Ibid.
108. Ibid.
109. Ibid, s 343(1).
110. Ibid.
111. Ibid, s 343(2).
112. E.g., Swaziland United Bakeries v Dlamini [1999] SZIC 11 p 13.
113. Electronic Communications (Cryptography) Regulations 2016, r 2.
114. Companies Act 2009, ss 90(2) and 120(3).
115. Government of Eswatini, ‘Eswatini National Cybersecurity Strategy 2020–2025’ pp 11–12 https://www.itu.int/en/ITU-D/

Cybersecurity/Documents/National_Strategies_Repository/Eswatini%20NCS%202020.pdf accessed 5 November 2022.
116. Swaziland Posts and Telecommunications Corporation v Swaziland Posts and Telecommunications Staff Association and Others 

[2005] SZIC 58 p 4.
117. Ibid, p 5. 
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In civil proceedings, to admit images, the party must deliver notice of their intention not less 

than 14 days prior to the hearing, offer inspection thereof, and seek the consent of the other 

party within seven days, or seek leave from the court.118 In criminal proceedings, case law 

indicates that images or video footage are admissible and introduced as exhibits.119 Case law 

has required that evidence of the photographer or someone else capable of identifying photos 

may be necessary to admit photographic evidence.120 Where photographs are relevant, they 

are usually admissible, unless there is an objection regarding their authenticity.121 

Emails
Case law supports parties’ ability to proffer emails, with numerous cases indicating their 

admissibility and relevance.122 

KENYA

Documentary evidence
The Civil Procedure Rules govern the production of documents and material objects.123 

In a civil appeal, the Court of Appeal stated that the requirements are, first to identify the 

article, then a witness must 1) prove and produce the identified article, 2) tender it into 

evidence as an exhibit, 3) lay foundation for its authenticity and relevance to the case, 

4) ‘move the court’124 to produce the identified article as an exhibit that will then be part of 

the court record. 125 If a document is marked for identification, but does not satisfy the other 

requirements, then it remains only an identified article, not an admitted exhibit forming part 

of the evidence.126

The High Court has explained that the stages of admissible exhibits are: 1) the relevancy 

test, 2) authentication, meaning a demonstration of ‘proper foundation for admission’,127 

3) ensuring that no other rule of evidence excludes the proposed evidence (the ‘exclusion 

test’), and 4) determining the proper weight of the evidence.128 In another criminal application, 

the High Court described the process as:

STEP 1:  The prosecution counsel has to have the exhibits marked in the form of numbers 

or letters i.e 1, 2, 3, or A, B, C.

STEP 2: The exhibits is then shown to the accused and the defence counsel.

STEP 3: The prosecutor, then approaches the witness for identification.

STEP 4: Lays the foundation for the exhibits in the particular hearing and relevance.

STEP 5: The prosecutor moves the court for admission of the exhibit in evidence.

STEP 6:  The exhibit is then given a unique number or letter to formalize its introduction in 

the case against the accused.129

118. High Court Rules 1969, Rule 36(14)(a).
119. E.g., Rex v Manana [2004] SZHC 107 p 6.
120. Ibid, p 11; see further, R v Dlamini and Another [2012] SZHC 132 para 2.
121. Ibid, paras 14, 16.
122. E.g., Zwane v Salpharm Swaziland and Another [2018] SZHC 31 para 23; Ton Tess Investment v Dlamini [2014] SZHC 183 para 13.
123. Civil Procedure Rules 2010, Order 14 1.
124. Mwige v Kiguta and Others, Court of Appeal, Civil Appeal No. 140 of 2008 paras 16, 19, 20. 
125. Ibid, para 20.
126. Ibid, paras 21–22 (citing Des Raj Sharma v Reginam (1953) 19 EACA 310; Michael Hausa v The State (1994) 7–8 SCNJ 144).
127. Republic v Steveson, High Court of Kenya at Kiambu, Criminal Revision No. 1 of 2016, para 38(b) [2016].
128. E.g., ibid, para 38; Mwige supra n 124, paras 16, 18–19. 
129. Director of Public Prosecutions v Tenkewa, High Court, Criminal Revision No. 8 of 2017 p 5 [2017]. 
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Personal samples, DNA and compelling physical evidence
A police officer of or above the rank of inspector may, by written order, require a person 

suspected of having committed a serious offence to undergo a DNA sampling procedure 

to take saliva or buccal swab; blood; hair from the head or underarm; fingernail, toenail, 

or material from under the nail.130 If the suspect resists, the police may use reasonable 

force to take the sample.131 The court may order that ‘appropriate samples’ be taken from 

an accused charged with sexual offences,132 including the deliberate transmission of HIV 

or other life-threatening sexually transmitted disease.133 In general, if a woman is to be 

searched, it must be performed ‘by another woman with strict regard to decency’.134 

However, in R. v Kithyululu, the court held that the prosecution must obtain consent from 

the accused prior to taking blood samples.135 The court discussed the Sexual Offences 

Act’s provision for taking blood samples,136 but stated that there was no ‘statutory provision 

in place’137 that would allow taking a blood sample ‘from a person charged with any other 

offence’.138 It is possible that the discrepancy between this decision and the Penal Code is 

because the Penal Code allows a police officer to make a written order to take a DNA sample, 

while the Kithyululu decision ruled on the Prosecution’s oral application,139 but that would 

not explain the court’s (i) blanket statement that the accused’s consent is required to take 

samples outside sexual offences or (ii) objection to the use of force to obtain a sample.140

Handwriting evidence
Opinions identifying handwriting can be offered by experts141 or ‘any person acquainted’ 

with the handwriting.142 A person is acquainted with handwriting (i) when he has seen that 

person write; (ii) when he has received documents purporting to be written by that person 

in answer to documents written by himself or under his authority and addressed to that 

person; or (iii) when in the ordinary course of business documents purporting to be written 

by that person have been habitually submitted to him.143

If an electronic signature is alleged to have been affixed to an electronic record, it must be 

proved unless it is a secure signature.144 Second, to prove the electronic signature is that of 

a person by whom it purports to have been affixed, the court may direct (a) that person or 

the certification service provider to produce the electronic signature certificate; or (b) any 

other person to apply the procedure listed on the electronic signature certificate and verify 

the electronic signature.145

130. Penal Code 2018, s 122A (‘Serious offence’ means an offence punishable by imprisonment for a term of twelve months or more); 
also, Republic v Gichuru, High Court of Kenya at Meru, Criminal Case No. 4 of 2017 (Ruling) pp 4–6 [2017]. 

131. Penal Code 2018, s 122B.
132. Sexual Offences Act 2006, s 36 (ss 26(6), 36(6) provide that an ‘appropriate sample’ may be blood, urine, or other tissue  

or substance). 
133. Ibid, s 26(2).
134. Criminal Procedure Code 2018, s 27. 
135. Republic v Kithyululu, High Court of Kenya at Voi, Criminal Case No. 12 of 2015 para 13 [2016] (trial verdict available at  

http://kenyalaw.org/caselaw/cases/view/205286). 
136. Ibid, para 12 (citing Sexual Offences Act 2006, s 36).
137. Ibid, para 17.
138. Ibid, para 18.
139. Ibid, para 1; Penal Code 2018, s 122A; Criminal Law (Amendment) Act 2003, s 14.
140. Republic v Kithyululu (n 135) paras 13–15.
141. Evidence Act 2014, s 48. 
142. Ibid, s 50(1).
143. Ibid, s 50(2). 
144. Ibid, s 106C.
145. Ibid, s 106D.
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Digital evidence and computer generated
Electronic messages and digital material are admissible as evidence, and the court shall 

not deny admissibility only on the ground that it is not in its original form.146 The weight 

of digital evidence depends on how the evidence was generated, stored, communicated, 

maintained, identified, and any other factor.147 

In criminal proceedings, photographic evidence must be accompanied by certificate from 

a duly appointed officer certifying that the officer either took the photographs himself or 

received film from which he prepared the printed photographs.148 In R v Nderitu, the court 

affirmed that the certificate is mandatory to admit photographs.149 If photographs are 

submitted together with the required certificate, then they are admissible.150

Emails
In Harleys Limited v Metro Pharmaceuticals Limited, citing the Evidence Act, the court 

stated that (i) received emails are presumed to correspond with the original sent emails, 

unless the other party can prove that the recipient email account was tampered with151 and 

(ii) email print-outs are admissible documents, subject to certification.152

In R v Steveson, the court held that an email, including its attachment, was inadmissible for 

lack of authentication.153 The court found that the email lacked authentication because it 

was not accompanied by a certificate nor produced in the course of business, as required 

by the Evidence Act.154

LESOTHO

Documentary evidence
While the High Court Rules and the Subordinate Court Rules do not detail the process of 

producing evidence in court, it can be inferred from the High Court Rules and case law that 

evidence is admitted at trial as numbered or lettered exhibits.155 Both sets of Rules include 

discovery procedures. High Court Rule 34 sets the procedures for pre-trial discovery, which 

is usually conducted during pleadings.156 Rule 35 allows for the ‘examination of persons and 

of things and expert evidence’ and explains the process for requiring medical examinations 

before trial.157 At the discretion of the judge, the parties will hold a pre-trial conference to 

try to agree on various issues that may expedite the trial, including admissions of facts or 

documents; discovery of documents; inspections or examinations; expert report exchanges; 

and use of plans, diagrams, models, and photographs.158 High Court Rule 40 contains 

146. Ibid, s 78A.
147. Ibid, s 78A (3).
148. Ibid, s 78.
149. Republic v Nderitu, High Court, Criminal Case No. 7 of 2014 pp 2–3 [2018].
150. E.g., Republic v Kahi, High Court of Kenya at Kakamega, Criminal Case No. 26 of 2015, para 10 [2019]. 
151. Harleys Limited v Metro Pharmaceuticals Limited, High Court of Kenya at Nairobi, Civil Case No. 2021 of 2001, p 2 [2015]  

(citing Evidence Act 2014, s 106I).
152. Ibid (citing Evidence Act 2014, ss 65, 106B).
153. R v Steveson (Criminal Revision 1 of 2016) [2016] eKLR para 54 http://kenyalaw.org/caselaw/cases/view/124418/. 
154. Ibid, paras 47–51.
155. See, e.g., High Court Rules 1981, Rule 52(4)(g) (Civil appeals from subordinate courts); Officer Commanding Mafeteng Police  

Station v Tjela [2021] LSCA 23 para 7; Ranooana v Lesotho Flour Mills [2013] LSLC 52 paras 16, 21.
156. High Court Rules 1981, Rule 34.
157. Ibid, Rule 35.
158. Ibid, Rule 36.

http://kenyalaw.org/caselaw/cases/view/124418/
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additional procedures for procuring evidence for trial.159 The Subsidiary Court Rules allow 

for discovery requests after pleadings, but at least 14 days before trial.160 In general, a party 

must give the opposing party notice and an opportunity to examine evidence – including 

documents, recordings, medical examinations, expert testimony, plans, diagrams, models, 

or photographs – before tendering it at trial.161 

Evidence is produced in court by way of three categories, namely:162

1. REAL EVIDENCE: refers to a thing or place which may be observed by court.163 This 

includes a crime scene and a tangible thing seized as exhibits by the police, which 

was involved in the commission of crime, e.g., a knife used in an assault, a stolen car, 

photographs, and films.164 Real evidence must be supplemented by witness testimony.165

2. DOCUMENTARY EVIDENCE: refers to a written document or statement which is intended to 

be produced or tendered before the court.166 A certified copy of a document may be 

admissible if it is duly certified as a true copy of the original.167

3. ORAL TESTIMONY: refers to verbal statements made by a witness before the court.168 

Personal samples, DNA and compelling physical evidence
Law enforcement may take an accused’s fingerprints and prosecutors may use them in 

court.169 The High Court has stated that the public prosecutor should ensure that law 

enforcement takes fingerprints and sends them to the Fingerprint Bureau.170 Prosecutors 

may also use forensically analysed hair171 and blood172 samples taken by police. 

In Kali v Mahasele,173 a paternity case, the appellant submitted that, in the absence of a 

statutory provision which compels a non-consenting party to submit to DNA testing, he has 

a right to refuse to submit to such a test.174 The court held that it had the power to order the 

appellant to undergo a DNA test and that the infringement of the appellant’s right to privacy 

met the constitutional standard.175 

Handwriting evidence
The following persons may testify in court regarding handwriting: someone who is familiar or 

has personal knowledge of the disputed handwriting, a frequent recipient of correspondence 

from the person whose handwriting is in dispute, and someone in constant contact with 

159. Ibid, Rule 40.
160. Subordinate Court Rules 1996, Rule 23(1).
161. High Court Rules 1981, Rules 34(7), 35–36; Subordinate Court Rules 1996, Rules 23–24.
162. Ntohla Constantinus Sehloho, ‘Police Training College Lecture Notes on Law of Evidence’ (2018) p 3 https://www.researchgate.

net/publication/319243871_LAW_OF_EVIDENCE_SEHLOHO_NC/link/6076a143299bf1f56d565c8b/download> accessed 
17 November 2022 (citing Criminal Procedure and Evidence Act 1981, s 242). 

163. Ibid, p 3. 
164. Ibid, p 3.
165. Ibid (citing DT Zeffertt, AP Paizes, A St. Q. Skeen, The South African Law of Evidence (2003 Butterworths) 703.
166. Ibid, p 3.
167. Ibid, pp 3–4 (citing Criminal Procedure and Evidence Act 1998, s 242). 
168. Ibid, p 4. 
169. R v Beleme and Another [1991] LSHC 68 pp 11, 13; R v Maphasa [1987] LSHC 79 p 2.
170. Maphasa (n 169) p 2. 
171. R v Ramohanoe [1989] LSCA 41. 
172. R v Khemi [1996] LSHC 46 pp 2, 5. 
173. Kali v Mahasele [2011] LSCA 27. 
174. Ibid, para 6. 
175. Ibid, para 16 (citing Constitution 1993, art 11(2)–(3)).
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the disputed handwriting (e.g., a personal secretary).176 

However, only a handwriting expert may analyse handwriting 

specimens that are not personally known to him/her.177

There is currently no legal framework in Lesotho that regulates 

electronic communications and electronic signatures.178 

Lesotho legislature envisions to develop this area of the 

law in terms of the Lesotho Electronic Transactions and 

Electronic Commerce Bill 2013 however this has not yet 

been enacted.179In terms of the common law in Lesotho, the 

requirements of a valid signature are: “That the signatory 

thereto associates himself/herself with the contents of the 

agreement, affidavit or document the signature is appended 

to; [and] The Signatory intends it to be his identifying 

signature or mark.”180 Furthermore, an electronic document 

may be admissible if it is presented by the person who fed 

the information into the computer and this rule may apply to 

electronic signatures too.181

Digital evidence and computer generated evidence
Digital images and videos are seemingly categorized and 

treated as real evidence.182 Accordingly, photos and videos 

may be admitted into evidence as exhibits, however, real 

evidence must be supplemented by oral, documentary, or 

affidavit witness testimony.183

Emails
Emails may be admitted into evidence and are seemingly 

treated as real evidence.184 Accordingly, it is used to 

supplement oral or documentary witness testimony and 

forms as an exhibit providing proof of admissions.

176. Sehloho (n 162) p 12 (citing Criminal Procedure and Evidence Act 1998, s 232); 
(also, see, Lesoli and Another v Lesoli and Others [1994] LSCA 86; Molai v Phatsoane 
and Others [1992] LSCA 9. 

177. Sehloho (n 162) p 12; (also, see, R v Sentle and Another [1988] LSCA 155;  
R v Makeka [1997] LSHC 22. 

178. Maema Chaka, ‘Electronic signatures in the Kingdom of Lesotho’ (28 July 2021) 
(available at https://www.webbernew.com/a27/general-articles/electronic-
signatures-in-lesotho.html. 

179. M F Lichaba, ‘An Appraisal of the Lesotho Electronic Transactions Commerce Bill’ 
(LLM thesis, University of Pretoria 2015) 7 https://ictpolicyafrica.org/fr/document/
h2kn5lwlkq4?page=2. 

180. Chaka (n178) para 8.
181. Ibid, para 9.
182. Sehloho (n 162) p 3. 
183. Ibid; see, e.g., Swissbourgh Diamond Mines (Pty) Ltd and Another v Lesotho Highlands 

Development Authority [1991] LSHC 110 pp 1, 3, 7; Ranooana v Lesotho Flour Mills 
[2013] LSLC 52 paras 5, 7, 11; Officer Commanding Mafeteng Police Station v Tjela 
[2021] LSCA 23 paras 5–7. 

184. See, e.g., Moleka v U Save Shoprite (Pty) Ltd and Another [2015] LSLC 63 paras 
35–36; Lesotho Highland Development Authority v Tseliso Macheli and Another 
[2014] LSLC 13 paras 5–6, 24–25; Motlamelle v Rantsane and Another [2005] 
LSLAC 2 para 2.

There is currently 
no legal framework 
in Lesotho that 
regulates electronic 
communications and 
electronic signatures.

https://www.webbernew.com/a27/general-articles/electronic-signatures-in-lesotho.html
https://www.webbernew.com/a27/general-articles/electronic-signatures-in-lesotho.html
https://ictpolicyafrica.org/fr/document/h2kn5lwlkq4?page=2
https://ictpolicyafrica.org/fr/document/h2kn5lwlkq4?page=2
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MALAWI

Documentary evidence
Section 172 of the CPE Code regulates the admissibility of evidence in criminal trials.185 

All evidence is introduced through an exhibit.186 In civil trials, the CPR does not establish a 

general rule on the use of exhibits. However, the CPR does contain certain rules on the use 

of exhibits, especially in relation to sworn statements and depositions.187 

Personal samples, DNA and compelling physical evidence
The High Court examined the standard for ordering a DNA test in paternity suits in 

Seyani  v  Seyani.188 The court refused to order a DNA test in a paternity suit in which 

the alleged father was dead. The court noted that even though it is possible to obtain a 

corpse’s DNA sample, the plaintiff did not provide enough information on the availability 

of such forensic procedure. Furthermore, the court emphasised that, under the Child Care 

Protection and Justice Act, the power to order a medical test – including a DNA test – is 

discretionary, especially since section 6(1) of the Act allows consideration of ‘evidence other 

than medical results’ (e.g., entering the parent’s name in the register of births, performing a 

customary ceremony towards the child by the purported father).189 

Handwriting evidence
Opinions identifying handwriting do not have to be offered by an expert; any person can 

provide such evidence if the person is ‘acquainted with’ the handwriting at issue. Such 

opinion is considered a relevant fact.190 

The Electronic Transactions and Cybersecurity Act recognizes the validity and sets the 

standard for authenticity of electronic signatures and electronic messages.191 Furthermore, 

the person who appears to be the sender is considered the author of an electronic message 

or email.192

In Goodrich Merchandise Ltd v Phazi Industries Ltd, the High Court considered whether 

electronic ‘WhatsApp’ messages are ‘written and signed’ messages for the purposes of 

the acknowledgement and part payment regulated by section 4(1) of the Limitation Act.193 

The Court answered negatively, because ‘the missing link in these WhatsApp messages is 

therefore the signature. The WhatsApp messages are not signed.’194 

185. Malawi Criminal Procedure and Evidence Code 2010, s 172. ‘(1) When either party proposes to give evidence of any fact, the court 
may ask the party proposing to give the evidence in what manner the alleged fact, if proved, would be relevant; and the court shall 
admit the evidence if it thinks that the fact, if proved, would be relevant, and not otherwise. (2) If the fact to be proved is one of 
which evidence is admissible only upon proof of some other fact, such last mentioned fact must be proved before evidence is given 
of the fact first-mentioned unless the party undertakes to give proof of such fact and the court is satisfied with such undertaking. 
(3) If the relevancy of one alleged fact depends upon another alleged fact being first proved, the court may, in its discretion, either 
permit evidence of the first fact to be given before the second fact is proved or require evidence to be given of the second fact 
before evidence is given of the first fact.’

186. See, e.g., Chirwa v Ndaferankhande [2016] MWHC 433; Opportunity Bank v Chalanda t/a Mtupanyama Holdings [2015] MWSC 2. 
187. E.g., Courts (High Court) (Civil Procedure) Rules 2017, Order 8, r 11 (sworn statements sent via facsimile); Order 17, r 39 

(documents and exhibits given during deposition); Order 18, r 14 (documents used in conjunction with sworn statements).
188. Seyani v Seyani [2018] MWHC 45 pp 10–11.
189. Ibid.
190. Criminal Procedure and Evidence Code 2010, s 191(1). 
191. Electronic Transactions and Cybersecurity Act of Malawi (Cap 74:02), ss 8, 16, 22.
192. Ibid, s 22.
193. Goodrich Merchandise Ltd v Phazi Industries Ltd [2016] MWCommC 495 p 2; Limitation Act 1967, s 4(1).
194. Supra n 193.
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https://malawilii.org/mw/judgment/high-court-general-division/2016/433
https://malawilii.org/mw/judgment/supreme-court-appeal/2015/2
http://hccd.mw/assets/docs/court%20rules.pdf
https://malawilii.org/mw/judgment/high-court-general-division/2018/45
https://malawilii.org/mw/consolidated_legislation/801
https://malawilii.org/mw/legislation/act/2016/33
https://malawilii.org/mw/judgment/high-court-commercial-division/2016/495
https://malawilii.org/mw/legislation/act/1967/17
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Digital evidence and computer generated evidence
Photographs are admissible at any stage of criminal proceedings from a competent and 

compellable witness ‘upon whose indications or observations such photograph or plan 

was taken or prepared is given either before or after such photograph or plan is put by the 

party tendering such evidence.’195 

In civil cases, CPR Order 17, rule 59 governs evidence of ‘plans, photographs, or models’ 

outside of such evidence that is (i) contained in a sworn statement or expert’s report, (ii) to 

be given orally at trial, or (iii) hearsay evidence.196 The Court can limit its admissibility unless 

the party intending to introduce it has given notice to the other party.197 

Emails
The Supreme Court of Appeals upheld the admissibility of emails in a consumer protection 

case.198 Although the email was a communication between the defendant and a third party, 

the Court found it admissible to prove the liability of the defendant. The fact that the email 

was sent to a third party did not make it ‘a privileged document’.199 

MAURITIUS

Documentary evidence
The Courts Act addresses the admissibility of written statements200 and requires that the 

master tape of any recorded police interviews shall be sealed with a master tape label and 

treated as an exhibit.201

Personal samples, DNA and compelling physical evidence
Any police officer may take fingerprints of an arrested person.202 With written notice, any 

magistrate may take fingerprints of a person who has been convicted of a crime.203 A police 

officer may order a blood and/or urine test with the consent of a medical practitioner if the 

accused has been driving without caution, or under the influence. 204 

A police officer of at least the rank of Superintendent may request a DNA sample for 

forensic analysis, if the officer has reasonable suspicion that the person may be connected 

to a serious offence.205 

195. Criminal Procedure and Evidence Code 2010, s 179. ‘A photograph or plan relating to any matter which is relevant to the issue in 
any proceedings shall be admissible in evidence at any stage of such proceedings if the evidence of any person who is a competent 
and compellable witness in such proceedings and upon whose indications or observations such photograph or plan was taken or 
prepared is given either before or after such photograph or plan is put in by the party tendering such evidence’.

196. Courts (High Court) (Civil Procedure) Rules 2017, Order 17, r 59.
197. Ibid, at Order 17, r 59(3).
198. Mike Appel & Gatto Limited v Chilima [2016] MWSC 138 pp 14–15. 
199. Ibid. 
200. Courts Act 1945, Cap 168 s 188B (7).
201. Ibid, Third Schedule 15(2). 
202. Criminal Procedure Act 1835, Cap 169 s 221.
203. Ibid, s 222.
204. Road Traffic Act 1963, s 123H. 
205. DNA Identification Act 2009, s 3(1). 

https://malawilii.org/mw/consolidated_legislation/801
http://hccd.mw/assets/docs/court%20rules.pdf
https://malawilii.org/mw/judgment/supreme-court-appeal/2016/138
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Handwriting evidence
The testimony of handwriting experts is admissible to analyse similarities and dissimilarities 

in handwriting based on comparison, although the decision to link handwriting to a specific 

person is based on the court’s discretion.206 In other words, the opinion of a handwriting 

expert is not binding. In order to satisfy the court of one’s expertise, it is not necessary that 

the handwriting expert received formal training, and may constitute an expert in handwriting 

on account of his or her experience alone.207 

The Electronic Transactions Act recognizes electronic signatures.208 

Digital evidence and computer generated evidence
The Courts Act states that ‘[e]xcept where it is otherwise provided by special [Mauritian] 

laws […] the English law of evidence for the time being shall prevail and be applied.’209 

In Police v S. Chady & Anor, the court stated that ‘[t]he nature of the evidence available to a 

court to determine the authenticity of digital data will differ from case to case.’210 Generally, 

a party seeking to admit digital data bears the burden of proving the data’s authenticity 

and meeting evidential foundations to be met.211 In most cases, oral and circumstantial 

evidence is sufficient to prove the authenticity of digital evidence.212

In Police v James Hexley Alexandre, the court equated the destruction, alteration, or 

removal of a video from a social media to evidence tampering.213

Emails
In Parahoo S. v Liarte G., the Intermediate Court upheld the admissibility of emails 

in a commercial litigation.214 The defendant argued that the emails did not amount to 

‘commencement de preuve par écrit’, which would allow oral evidence of the agreement 

between the parties.215 The court ruled that some of the emails were inescapably related 

to the issue being litigated and therefore should be admissible.216 However, if there are 

issues of authenticity, the authenticity of evidence in a digital format, such as emails, must 

be analysed on a case by case basis, with the court analysing factors such as authenticity, 

reliability, and the chain of custody of the email.217

206. Police v Hemant Kumar Beeharry [2021] INT 107 pp 3–5. 
207. Police v Fakeermahamood Yasmeen [2020] INT 121 para 9.2. 
208. Electronic Transactions Act 2000, ss 5, 8. 
209. Courts Act 1945, Cap 168 s 162. 
210. Police v S Chady & Anor [2019] INT 228 para 101 (2019). 
211. Ibid, para 100 (quoting Stephen Mason, Electronic Evidence (3rd edn, LexisNexis 2012)).
212. Chady & Anor (n 210) para 103.
213. Police v James Hexley Alexandre [2022] PL3 4 para 23 (2022). 
214. Parahoo S v Liarte G [2021] INT 93 p 7 (2021). 
215. Ibid, p 2.
216. Ibid, p 7.
217. Chady & Anor (n 210) paras 108–112. 
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NAMIBIA

Documentary evidence
The Rules of the High Court require parties to submit a proposed pre-trial order, which must 

include a list of all exhibits and documents intended to be introduced as evidence during the 

trial, before the pre-trial conference.218 Moreover, a party intending to submit documentary 

evidence should notify other parties no less than 15 days before the pre-trial conference.219 

The High Court Practice Directions require parties to file a form identifying documents to be 

introduced at trial.220

The Magistrates’ Courts Rules provide that each party in a trial shall file a request with other 

parties for a schedule specifying the documentary evidence they intend to use in the action 

after the close of pleadings and no later than 14 days before the trial; and such schedule shall 

be delivered within seven days of the request.221

Personal samples, DNA and compelling physical evidence
A police official may collect fingerprints, palmprints, footprints, and/or photographs of an 

arrested person or a person released on bail or warning.222 While a police official shall not take 

any blood sample of the person concerned nor make any examination of a woman’s body of 

if the police official is not female,223 the police official may have medical practitioners collect 

blood samples and take any steps as the official deems necessary to ascertain whether a 

person has a mark, characteristic, distinguishing feature, condition, or appearance.224 In 

pending criminal cases where a police official is not empowered to collect such samples, the 

court may order the samples to be taken.225

Handwriting evidence
A comparison between handwriting samples is admissible.226 Handwriting experts may be 

consulted, especially to check if the signatures on certain documents are forged.227 Experts 

may also be consulted to check if a certain person is the author of anything written by hand.228 

However, the witness does not necessarily have to be a handwriting expert to give evidence of 

someone’s handwriting.229 In Younus v Checkers, the court accepted an employee’s testimony 

that a document was not written by her superior, based on her familiarity with his handwriting.230 

Courts recognise electronic signatures except where a contrary intention appears from 

the law or document, or the law in question is incompatible with the use of e-signatures or 

data messages.231

218. Rules of the High Court of Namibia1990, Rules 26(6)(g)–(h), 28(1) (the Rules indicate that real evidence is introduced as exhibits during 
trial https://www.lac.org.na/laws/2014/5392.pdf.

219. Ibid, Rule 36(1).
220. High Court Practice Directions 2014, Rule 18(1), Annexure 4.
221. Magistrates Court Rules: Magistrates’ Court Act 1944, Rule 23(1).
222. Criminal Procedure Act 1977, s 37(1)(a).
223. Ibid, s 37(1)(c).
224. Ibid, s 37(2)(a).
225. Ibid, s 37(3).
226. Civil Proceedings Evidence Act 1965, s 4; Criminal Procedure Act 1977, s 228. 
227. See, e.g., Schkade v Gregory N.O. and Others [2018] NAHCMD 235 para 19; S v Nangombe and others [2017] NAHCMD 330 para 20.
228. See, e.g., Arnold v S [2019] NAHCMD 279 para 18.
229. See, e.g., Younus Cachalia Wholesalers v Checkers Wholesale and Supermarket [1996] NAHC 35, s E para 1.3 
230. Ibid.
231. Electronic Transactions Act 2019, s 20.

https://www.lac.org.na/laws/2014/5392.pdf
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Digital evidence and computer generated evidence
Digitally generated images are referred to as ‘data messages’,232 which are admissible if 

securely generated and reliably stored.233 A data message is admissible if documentary 

evidence that is similar in all material respects would have been admissible.234

Emails
E-mails are admissible evidence.235 Generally, no statement, representation or communication, 

including email, will become void simply because it is in the form of a data message.236 

SEYCHELLES

Documentary evidence
The evidence in support of a party’s case is taken during the course of the hearing in the 

form of oral testimony of witnesses supported by documentary evidence. If a witness has 

a document to produce, this is done during the testimony of the witness and marked on 

record. Any document admitted in evidence is required to be marked in the Register with 

a distinguishing number or letter and with the title of the cause or matter to which it relates 

and shall be attached to the record.237

It sometimes happens that the parties agree in advance on documents to be produced. In 

these cases, the documents can be produced from the bar, without the necessity of calling 

a witness simply to produce it. Once produced, a document (or other item) is called an 

‘exhibit’. Sometimes production of an exhibit will be opposed.238 If the objection is valid, 

the item will not be exhibited. If not, the item will be admitted. In some cases, the objection 

is adjourned to be dealt with later (for instance, where the witness is not the maker of the 

document). In these cases, the item is produced and marked as an item until its formal 

production as an exhibit. 

Personal samples, DNA and compelling physical evidence
Sections 30A, 30B, 30C and 30D of the Evidence Act make provision for the taking of 

personal samples from a person. ‘Intimate sample’ includes a sample of blood, semen or 

other tissue fluid, urine or public hair, a dental impression, or a swab taken from a person’s 

body orifice other than the mouth. A ‘non-intimate sample’ means a sample of hair (other 

than pubic hair), a sample taken from a nail or from under a nail, a swab taken from any 

part of a person’s body including the mouth, but not from any other body orifice, saliva, 

fingerprint, palmprint, footprint or the impression of any part of a person’s body, or the 

measurement of a person or any part of the body of a person. 

232. Ibid, s 1.
233. Ibid, ss 17, 22.
234. Ibid, s 25(5).
235. Ibid, ss 17, 22; see, e.g., Finch Opportunities Fund SPC v Van Rooyen [2012] NAHC 170 paras 5, 10, 12; Faida Trading and Clearing 

Enterprises CC v Nedbank Namibia Limited [2018] NAHCNLD 66 para 21; Peace Trust v Beukes [2010] NALC 1 paras 70–71.
236. Electronic Transactions Act 2019, s 17.
237. Section 142 of the Seychelles Code of Civil Procedure (1920)
238. For instance, if it is a copy and thus in contravention of the best evidence rule. See Zaksat v Al Shaibani (2000) SLR 60.A
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The general rule is that a sample cannot be taken from a person in custody without their 

written consent or a court order authorising the taking of the sample. The person has a right 

to refuse to give the sample.239 Where a court order has been issued, reasonable force may 

be used to take the sample.240 Where the person has been convicted of a serious offence and 

the sample sought to be taken is his or her fingerprint, an Inspector or the Superintendent 

of Prisons may authorise the taking of the fingerprint of the person.241 Similar rules apply 

if a sample is sought from a person who is on bail,242 except that the person shall have to 

attend a police station, clinic or hospital, as named in the order, to have the sample taken.243

Handwriting evidence
When a document under private signature is used to substantiate a claim, the person who 

is alleged to have made it and against whom it is pleaded must either acknowledge his 

handwriting or signature or repudiate it. The heirs or assigns of the maker of the document 

need not repudiate the handwriting or signature of the maker. They may only declare that 

they do not recognise the handwriting or signature of the principal.244

If a handwriting expert is not available, the judge may make a determination on the 

comparison of genuine handwriting compared with disputed handwriting. However, the 

judge must bear in mind that justice would be better served by the assistance of an expert.245

A person may be convicted merely on the basis of fingerprint evidence, especially if the person 

has failed to offer an explanation as to how his/her fingerprint came to be found in a crime 

scene, in certain circumstances, such as at a place that the person normally does not visit and 

does not have access to.246 In the criminal case of Kevin Barbe v R,247 the court stated: 

… Evidence could also have been placed before the court of someone who, although not 

an expert, is familiar with the handwriting of the Appellant... The Court cannot draw its own 

unaided conclusion from a comparison of P 13 with P15 and P16 without the assistance 

of an expert. Vide the cases of R V Tilley (1961) 1 WLR 1309 (CCA); R V Harden (1963) 

1 QB 8 (CCA); R V Sullivan (1969) 1 WLR 497 (CA).

In Alcindor v Morel,248 the court, in the absence of a handwriting expert, had made a 

determination on the comparison of genuine handwriting signed in open Court with the 

disputed signature on the receipt. The court however stated that ‘the court was not a 

handwriting expert to set out the fine distinctions between those handwritings which had 

certain subtle dissimilarities in the style, form, steadiness or trembling pattern and pressure 

used and justice would be better served by the assistance of an expert’.

Electronic signatures are recognised within the Electronic Transactions (Affixing Digital 

Signature) Regulations 2018.

239. Evidence Act 1882 as amended s 30B (4) (c).
240. Ibid, s 30B (11) (a).
241. Ibid, s 30B (1) (c) (i).
242. Ibid, s 30C.
243. Ibid, s 30C (3).
244. Civil Code (2021), art 1323.
245. Michaud v Ciunfrini (2006–2007) SCAR 175; Garys Banks v Giroux and others [2007] SCSC 42, Lucas v Georges [2019] SCCA 13.
246. Vidot & Maria v R [2020] SCCA.
247. CR SCA 24/2009.
248. [2017] SCSC 517.

file:///C:\Users\24828\AppData\Local\Packages\Microsoft.Office.Desktop_8wekyb3d8bbwe\LocalCache\Roaming\Microsoft\Word\Seychelles%20Evidence%20Legislation\Electronic%20Transactions%20(Affixing%20Digital%20Signature)%20Regulations,%202018.pdf
file:///C:\Users\24828\AppData\Local\Packages\Microsoft.Office.Desktop_8wekyb3d8bbwe\LocalCache\Roaming\Microsoft\Word\Seychelles%20Evidence%20Legislation\Electronic%20Transactions%20(Affixing%20Digital%20Signature)%20Regulations,%202018.pdf
file:///C:\Users\24828\AppData\Local\Packages\Microsoft.Office.Desktop_8wekyb3d8bbwe\LocalCache\Roaming\Microsoft\Word\Seychelles%20Evidence%20Cases\Tony%20Vidot%20&%20Or%20v%20R%20(Fernando%20P)%2018-12-20.docx
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Digital evidence and computer generated evidence
Digitally generated images or videos are admitted into evidence through section 15 of the 

Evidence Act, which reads as follows:

15 (1) In any trial, a statement contained in a document produced by a computer shall be 

admitted as evidence of any fact therein of which direct oral evidence would be admissible, 

if it is shown that:

a. The computer was used to store, process or retrieve information for the purposes of any 

activities carried on by any body or person;

b. The information contained in the statement reproduces or is derived from information 

supplied to the computer in the course of these activities; and

c. While the computer is also used in the course of those activities

i. Appropriate measures were in force for preventing unauthorized interference with 

the computer; and

ii. The computer was operating properly or, if not, that any respect in which it was not 

operating properly or was out of operation, was not such as to affect the production 

of the document or the accuracy of its contents.

‘Document’ is defined under the Evidence Act as including: 

(a) a map, plan, graph or drawing; (b) a photograph; (c) a disc, tape, sound track or other device 

in which sounds or other data (not being visual images) are embodied so as to be capable with 

or without the aid of some other equipment, of being reproduced therefrom; and (d) any film, 

negative, tape or other devices in which one or more visual images are embodied so as to be 

capable, with or without the aid of some other equipment, of being reproduced therefrom.

In the case of Nenesse v R,249 the Court of Appeal stated: ‘[s]urveillance video evidence from 

CCTV cameras is admissible under section 15 (1) of the Evidence Act’. Another relevant case 

on the admissibility of video evidence is Geers & Anor v Republic, 250 where the Court of 

Appeal held that the admissibility requirements under section 15 had not been complied with.

Emails
In Payet v Monthy,251 the court held:

[22] Electronic gadgetry has now become part of our daily life and culture.

[23] Legislators and policy makers have rightly amended the law and given to the various 

electronic gadgets devices, information storages system and new electronic tools the 

evidential role that they have. Section 15 of the Evidence Act and the Electronic Transactions 

Act go in that direction. New methods of bringing evidence to the court have been recognized 

in the legal system of Seychelles. It would be lagging behind if the exceptions to article 1347 

would not be extended to include these electronic recordings and data.

[24] I have no difficulty in holding that the documents referred to by Learned counsel for the 

Plaintiff is admissible as a beginning of proof in writing in as much as the contents of the CD 

and the pen drive can be printed and produced in court. Learned Counsel for the Plaintiff 

has rightly remarked that times have changed. Electronic communications and recordings 

are now admissible as evidence.

249. [2016] SCCA 23.
250. [2020] SCCA 41.
251. [2018] SCSC 512.
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SOUTH AFRICA

Documentary evidence
Any party may give notice to another party requesting the ‘particulars of dates and 

parties of or to any document or tape, electronic, digital or other form of recording 

intended to be used at trial.’252 The request must be fulfilled at least 15 days before 

the trial.253 Such evidence may be proved by the offering party or by consent of the 

opposing parties.254

Personal samples, DNA and compelling physical evidence
An authorised person may take personal samples for investigative purposes.255 Police 

officials may take fingerprints and body prints without a warrant if the official has 

reasonable grounds to suspect the subject of committing a crime or to believe that 

the prints will rule out the subject as a suspect.256 Police may also take fingerprints257 

and body prints258 of arrested and convicted persons. Police officials, however, may 

not examine the body of a person of a different gender.259

A qualified police official may take a buccal sample,260 but must enlist a registered 

medical practitioner or nurse to take any other bodily sample.261 Buccal samples 

must be taken by an authorised person of the same gender as the subject with strict 

regard to decency.262 However, if a person does not consent to a buccal sample, 

a warrant must be obtained from a magistrate or judge.263 Children have special 

protections, such as the presence of a parent or social worker.264

In S v Orrie, the accused challenged a statutory provision permitting the state to take 

a suspect’s blood sample for DNA testing in a criminal investigation.265 The accused 

argued that such tests infringed his constitutional rights to dignity and bodily 

integrity.266 The court found that, insofar as taking blood infringes on constitutional 

rights, it is a reasonable and necessary step to ensure justice and fairly balances the 

interest of justice against individual constitutional rights.267 Thus, the court found the 

statutory provision constitutional.268

252. Uniform Rules of Court (High Court) 2020, Rule 35(8); Magistrates Court Uniform Rules 2020, Rule 23(9).
253. Ibid.
254. Uniform Rules of Court (High Court) 2020, Rule 35(9); Magistrates Court Uniform Rules 2020, Rule 23(10).
255. Criminal Procedure Act 1977, s 36A (definitions), 36C (fingerprints and body-prints) 36D (buccal, blood, or intimate 

bodily samples).
256. Ibid, ss 36A(b)(ii), 36C (1).
257. Ibid, ss 36B(1)(a), 36B(1)(d)–(e), 36B (2).
258. Ibid, ss 37(a)(i), 37(a)(v).
259. Ibid, s 36E(1)(c)(ii).
260. Ibid, s 36A(b)(ii).
261. Ibid, ss 36A(cA), 36A(fF), 36D(1)(b).
262. Ibid, s 36A (3).
263. Ibid, s 36E (2).
264. Ibid, s 36A (2).
265. S v Orrie and Another 21 November 2003.
266. Ibid, para 6.
267. Ibid, para 20.
268. Ibid. 
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Handwriting evidence
A comparison of handwriting samples is admissible.269 A handwriting expert may provide 

expert opinion evidence by comparing the handwriting in issue with an authenticated 

handwriting specimen.270 The courts have cautioned against over-reliance on the evidence 

of handwriting experts, and the evidence of witnesses familiar with the handwriting in 

question will also be admissible.271 

The Electronic Communications and Transactions Act (ECTA)272 regulates all forms of 

electronic communications. The ECTA provides that an electronic signature is legally valid 

and cannot be held inadmissible merely because of its electronic form.273 

Digital evidence and computer generated evidence
Photos /digitally generated images 
A photograph may be real evidence (e.g., of a stolen item or fingerprints) or documentary 

evidence (e.g., graffiti on a wall).274 Photographs are usually presented with evidence 

identifying the photographer and its contents.275 With the court’s permission, a party may 

provide a photo instead of producing the object itself in court.276 With respect to digitally 

generated images, data messages277 are not inherently inadmissible and must be given due 

evidential weight.278 The party planning to tender a photograph in evidence should notify 

other parties of the intention to do so no more than 60 days after the close of the pleadings 

and no less than 10 days before the hearing.279 

Video tapes
In S v Mdlongwa, the court stated that video tapes are real evidence.280 Therefore, videos 

are admissible if relevant, subject to any dispute that may arise in respect to its authenticity 

or interpretation.281 

Emails
The Constitutional Court has affirmed the admissibility of emails, stating that 

‘[t]he contents of any genuine email generated by a specific person should ordinarily be 

as good as the oral evidence given by that person. As a matter of practice and law, the 

contents of an email or a document […] may, assuming its authenticity is not disputed, be 

used to contradict and discredit their own oral evidence and vice versa.’282

269. Civil Proceedings Evidence Act 1965, s 4; Criminal Procedure Act 1977, s 228. 
270. E.g., Mduzulwana v Mduzulwana 26 May 2017 para 20.
271. E.g, Levin and Another v Levin and Others 2 June 2011 paras 23, 25. 
272. Electronic Communications and Transactions Act 2002. 
273. Ibid, s 13(2).
274. See, e.g., W H Human v Road Accident Fund (62174/2013) 8 March 2016 para 27. 
275. Civil Proceedings Evidence Act 1965, s 34.
276. Criminal Procedure Act 1977, s 232.
277. Electronic Communications and Transactions Act 2002, s 1, (‘“data” means electronic representations of information in any form’ 

and ‘“data message” means data generated, sent, received or stored by electronic means’ including a ‘stored record’).
278. Electronic Communications and Transactions Act 2002, ss 15(1)(a), 15(2).
279. Uniform Rules of Courts (High Court) 2020, Rule 36(10)(a); Magistrates’ Courts Rules 2020, Rule 24(10)(a).
280. S v Mdlongwa (99/10) 31 May 2010 paras 22–23.
281. Ibid.
282. Public Prosecutor and Others v President of the Republic of South Africa and Others (CCT 62/20) [2021] ZACC 19 para 173.A
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The ECTA regulates the admissibility of electronically sourced documents (including 

emails, fax, SMS, and social media posts).283 Evidence may not be declared inadmissible 

merely on the grounds that it is created by a data message, or that it is not in its original 

form.284 Further, when assessing the evidential weight of a data message, the court must 

consider the reliability of the manner in which (1) the data message was generated, stored, 

or communicated; (2) its integrity was maintained; and (3) its originator was identified.285 

A data message made in the ordinary course of business is admissible upon its mere 

production in any proceedings.286

TANZANIA 

Documentary evidence
A document, record, or other tangible object is first ‘marked for identification purposes’.287 

It is next marked as an exhibit only when ‘duly identified, cleared and admitted’.288 

A party may tender an exhibit during a preliminary hearing, provided the opposing party 

does not object.289 During a hearing, an exhibit must be tendered by one of the following: 

(a) a maker or author of a document; (b) a person who at one point in time possessed 

anything subject of the trial; (c) the custodian of an exhibit; (d) the actual owner; (e) the 

addressee; (f) the arresting, searching, or investigating officer; (g) an officer from a corporate 

entity to which an exhibit relates; or (h) any person with knowledge of the exhibit.290 

Before admitting an exhibit, the court must ensure that all legal admissibility requirements 

are met.291 

283. Electronic Communications and Transactions Act 2020, s 2.
284. Ibid, s 15(1).
285. Ibid, s 15(3).
286. Ibid, s 15(4).
287. The United Republic of Tanzania, The Judiciary of Tanzania, ‘Exhibits Management Guidelines 3’ (September 2020) https://media.

tanzlii.org/files/guidelines/2021-12/exhibits-management-guidelines.pdf. 
288. Ibid.
289. Ibid.
290. Ibid, Guidelines 3–4.
291. Ibid, Guidelines 4–5 (Additional legal requirements include:  

‘(1) the exhibit must be original, or, if not original, the exhibit must fall under one of the following exceptions:
 (a) the adverse party is in possession of the original and has failed to produce the exhibit despite receiving notice to produce;
 (b)  the original is in possession of a third party who is out of reach of, or not subject to the process of the court, and efforts to 

make them produce the exhibit have failed; 
 (c)  the content, existence or condition of the original has been admitted in writing by the person against whom the document is 

to be tendered or his representative; 
 (d) the original has been destroyed or lost, or cannot be produced within a reasonable time;
 (e)  the content, existence or condition of the original has been admitted in writing by the person against whom the document is 

to be tendered or his representative; 
 (f) the original has been destroyed or lost, or cannot be produced within a reasonable time;
 (g) the original is not easily movable, or the originals are too numerous to be conveniently examined in court; or 
 (h) for any other reason recognized by law a copy of the original may be admitted.
(2) in a civil case, the exhibit must be attached to the pleadings or included in a list of documents filed in court; 
(3) if an exhibit is an instrument subject to stamp duty, the instrument must be stamped; 
(4)  if a document requires a separate declaration before it is admitted in court, the declaration must meet all criteria for its 

admission: for example, in some cases, the law may require certain persons to sign an exhibit before it is admitted; 
(5)  if the document is from a foreign country and is sought to be admitted under the Mutual Assistance in Criminal Matters Act, 

such document must be signed by a Judge, Magistrate, or Officer of the foreign country and authenticated by oath of a witness 
or an officer of the foreign country or sealed with an official public seal of the foreign country of a Minister; 

(6)  if the document is required to be registered under any law, such as a contract of sale, assignment, mortgage, or lease, the 
document must be shown to have been duly registered.’)

https://www.polity.org.za/topic/sms
https://media.tanzlii.org/files/guidelines/2021-12/exhibits-management-guidelines.pdf
https://media.tanzlii.org/files/guidelines/2021-12/exhibits-management-guidelines.pdf
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To tender an exhibit, a party must adhere to the following procedure:292

STEP 1:  The witness must lay a foundation (i.e., explain how the exhibit is connected to 

the case and how it came in their possession).

STEP 2:  The exhibit must be shown to the opposing party for comment.

STEP 3: The exhibit must be shown to the magistrate or judge to see and inspect, 

regardless of whether the adverse party has made an objection.

STEP 4: Where there is an objection, the party who seeks to tender the exhibit must be 

accorded an opportunity to respond.

STEP 5(A): Where there is no objection, the judge or magistrate may admit the exhibit, 

provided it has passed the admissibility test (i.e., relevant, authentic, original).

STEP 5(B): Where there is an objection, the presiding judge or magistrate will rule on the 

admissibility of the exhibit.

STEP 6(A): When the exhibit is rejected it will be returned to the party who proffered it;

STEP 6(B): When the exhibit is admitted the judge or magistrate will mark and endorse it.

STEP 7: After admission, and not before, the person tendering the exhibit shall read out 

its contents in court.

STEP 8: The presiding judge or magistrate must ensure the Registry Management 

Assistant maintains a list of exhibits tendered.293

Personal samples, DNA and compelling physical evidence
Any police officer who is in charge of a police station or is investigating an offence294 may 

compel an individual, regardless of whether or not they are in custody or charged with 

an offence,295 to provide ‘measurements, prints of the hand, fingers, feet or toes of, or 

recordings of the voice or, photographs of, or samples of the handwriting’296 for investigative 

purposes. 

The Human DNA Regulation Act requires that the collection, analysis, and use of DNA must 

be initiated with a written application to the Human DNA Laboratory of the Government 

Chemist Laboratory Agency or designated laboratories for Human DNA.297 Such an analysis 

may be requested by (1) the relevant court, (2) advocates of the court, (3) a social welfare 

officer or community development officer for matters not in dispute, (4) a police officer of or 

above the rank of inspector, (5) research institutions that are mandated to conduct research 

in human DNA, (6) a District Commissioner in the case of a mass disaster, or (7) a medical 

practitioner for medical cases.298

In general, the DNA’s source must be informed of their rights,299 except for collections 

from dead bodies, for criminal investigations, and pursuant to a court order.300 There are 

additional requirements for the collection of genetic material in civil proceedings.301

292. Ibid, Guidelines 6.
293. Ibid.
294. Criminal Procedure Act Cap 20 2019 s 59. 
295. Ibid, s 59(1)–(2). 
296. Ibid, s 59(1)–(2).
297. Human DNA Regulation Act 2009 s 25(1). 
298. Ibid, s 25(2). 
299. Ibid, s 28(1)–(2). 
300. Ibid, s 28(3).
301. Ibid, ss 55–56. A
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Handwriting evidence
For the purposes of identifying handwriting, the court may rely on qualified expert opinion,302 

or ‘any person acquainted with the handwriting’ of the person who allegedly wrote or signed 

the relevant document.303 

Any police officer in charge of a police station or investigating an offence may compel any 

accused person to provide a handwriting sample to aid in the identification of a culprit.304 

The police may take a handwriting sample of any person if the officer reasonably believes 

it is necessary for facilitating a criminal investigation.305

The Electronic Transactions Act permits the use of a secure electronic signature in lieu of a 

handwritten signature wherever a law requires a signature.306 

Digital evidence and computer generated evidence
A document in electronic or digital form (text, image, sound, video, or their combination) 

is admissible as documentary evidence.307 Computer data and electronic communications 

are ‘documents’ for the purposes of the Evidence Act.308 A print-out of an entry in a banker’s 

book is considered prima facie evidence and an admissible ‘document’.309 In particular, a 

‘document’ includes ‘computer data and every recording upon any tangible thing, any form 

of communication or representation including in electronic form, by letters, figures, marks, 

or symbols or more than one of these means.’310 This broad definition suggests that data 

such as text, SMS, emails, sound, video, and a combination thereof may be admissible as 

documentary evidence.311 

Under the doctrine of functional equivalence,312 electronic data messages, defined as ‘data 

generated, communicated, received or stored by electronic, magnetic optical or other 

means in a computer system or for transmission from one computer system to another’,313 

are admissible and treated as paper-based transactions.314 

However, special rules apply to the admissibility and evidentiary weight of electronic 

evidence. To determine the admissibility and evidentiary weight of electronic evidence, 

a court should consider (1) the reliability of the manner in which the data message was 

generated, stored, or communicated; (2) the reliability of the manner in which the integrity 

of the data message was maintained; (3) how its originator was identified; and (4) any other 

factor that may be relevant in assessing the weight of the evidence.315

302. Evidence Act 2016 s 47. 
303. Ibid, s 49. 
304. Criminal Procedure Act 2019 s 59(1). 
305. Ibid, s 59(2). 
306. Electronic Transactions Act 2015 s 6(1).
307. Evidence Act 2016 s 64A.
308. Ibid, s 3.
309. Ibid, s 77. 
310. Ibid, s 3.
311. John Ubena, ‘Legal Issues Surrounding the admissibility of Electronic Evidence in Tanzania’ (2021) 18 Digital Evidence & Elec. 

Signature L. Rev 56, 60. 
312. See Electronic Transactions Act 2015, s 18(1); Alex Makulilo ‘The Admissibility of Electronic Evidence in Tanzania: New Rules and 

Case Law’ (2016) 13 Digital Evidence & Elec Signature L Rev 121, 124.
313. Electronic Transactions Act 2015, s 3. 
314. Ibid, s 18(1); see Makulilo (n 312). 
315. Electronic Transactions Act 2015, s 18(2).
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The burden to prove that electronic evidence is authentic and reliable rests on the party seeking 

to introduce the evidence.316 To determine whether electronic evidence is authentic and 

reliable, a court may rely on an expert witness,317 who need not have special qualifications.318 

When evaluating the admissibility of electronic evidence, courts may, ‘as a starting point’,319 

follow the common law presumption that ‘[i]n the absence of evidence to the contrary, the 

courts will presume that mechanical instruments were in order at that material time.’320

Electronic evidence obtained via undercover operations is admissible in criminal proceedings. 

Information retrieved from computer systems, networks, or servers, as well as records obtained 

through surveillance of ‘means of preservation’ are admissible. ‘Means of preservation’ 

include ‘facsimile machines, electronic transmission, and communication facilities’.321 Audio 

and video recordings of the accused are also admissible in such proceedings.322

Emails
In EAC Logistic Solution Ltd. v Falcony Marines Transportation Ltd, the Court ruled that an 

affidavit verifying authenticity and reliability of an email is not a prerequisite to its admission; 

oral evidence is sufficient to establish admissibility.323 

UGANDA 

Documentary evidence
In general, the court may inspect any document offered as evidence to determine 

admissibility.324 A party or the court may also call for a party to produce evidence.325

In criminal cases, if any person can give, or possesses, material evidence, a magistrate 

can issue a summons requiring that person’s attendance before the court requiring the 

production of the evidence as an exhibit.326 The court may retain the evidence until 30 days 

after the conclusion of the trial, or longer for an appeal.327

In civil cases, pleadings must be accompanied by a summary of evidence, witness list, and list 

of documents and authorities to be relied on.328 Similarly, the defendant must file the defence 

by the date ordered by the court.329 Parties are entitled to file notice to inspect each other’s 

documents, which may not be admitted into evidence if refused.330 The court may order, upon 

its own initiative or a party’s application, interrogatories of potential witnesses and production of 

documents within a party’s possession or power.331 Answers to interrogatories may be used at 

316. Zambi v Minga Civil Appeal No. 13 of 2019 p 18; The United Republic of Tanzania, The Judiciary of Tanzania, ‘Exhibits Management 
Guidelines 11’ (September 2020) https://media.tanzlii.org/files/guidelines/2021-12/exhibits-management-guidelines.pdf.

317. Zambi (316) pp 20–21.
318. Ibid, p 21.
319. Ibid, p 22.
320. Ibid, p 22 (citing Castle v Cross [1984] 1 WL 1372 at 1377B). 
321. Evidence Act 2016, s 40A.
322. Ibid, s 40A. 
323. EAC Logistic Solution Ltd. v Falcony Marines Transportation Ltd. Civil Appeal No 1 of 2021 pp 10–11 (citing Electronic Transactions 

Act 2015, s 18(2). 
324. Evidence Act 1909 s 161(2).
325. Ibid, ss 162–163.
326. Magistrates Courts Act 1971 ss 94(1)–(2).
327. Ibid, s 94(2).
328. Civil Procedure Rules 1929 Order VI, Rule 2.
329. Ibid, Order IX, Rule 1.
330. Ibid, Order X, Rule 15, (also, Rule 17 grants a party 10 days to comply with such notice).
331. Ibid, Order X, Rules 1, 12, 14.
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trial.332 Each document admitted in evidence must be endorsed with ‘(a) the number and title of 

the suit; (b) the party producing the document; and (c) the date on which it was produced’, and 

signed by an officer of the court.333 Appendix B of the Civil Procedure Rules contains Discovery, 

Inspection and Admissions forms, such as forms for notice to admit or produce documents.334

Personal samples, DNA and compelling physical evidence
An authorised officer may take the fingerprints, palmprints, footprints, photographs, and 

measurements of any person in lawful custody for the purpose of record and identification.335 

In general, a police officer may search any arrested person and ‘take possession of 

anything found on the person which might reasonably be used as evidence in any criminal 

proceedings.’336 A woman can only be searched by another woman.337

For other personal samples, such as blood or DNA, case law indicates that they are 

admissible if properly processed.338 For example, in the Kyomukama case, the prosecution 

provided DNA evidence comparing blood samples taken from the appellant and the 

complainant with samples lifted from the appellant’s blood-stained clothes.339 The issue 

was not about the manner in which the DNA and blood samples were taken, but rather about 

the chain of evidentiary custody and whether the samples were the appellant’s sample.340 

There was no evidence to show how the clothes were recovered from the appellant, who 

received them, who marked them, and how they ended up at the government analyst 

laboratory.341 Thus, the court decided that the DNA evidence was inadmissible.342

Handwriting evidence
In civil and criminal proceedings, if a document is alleged to have been written by any person, 

the handwriting must be proved to be the person’s handwriting.343 Either an expert witness344 

or someone acquainted with the handwriting may provide such evidence.345 A witness is 

considered acquainted with particular handwriting if the witness has (i) seen the person 

in question write, (ii) received documents purporting to have been written by the person 

in question in response to documents sent by the witness or under her authority, or (iii) 

documents purportedly written by the person in question have been habitually submitted to 

the witness in the ordinary course of business.346 As in other cases involving expert witnesses, 

expert testimony regarding handwriting is relevant, but not binding on the court.347

The Electronic Transaction Act recognizes the use of electronic signatures. Indeed, when a 

law requires a signature, an electronic signature fulfils this requirement.348

332. Ibid, Order X, Rule 22.
333. Ibid, Order XIV, Rule 1.
334. Ibid, Order XIII, Rules 3, 8, Appendix B (e.g., Forms 9, 12).
335. Identification of Offenders Act 1960, s 2(1).
336. Criminal Procedure Code Act 1950, s 6(2).
337. Ibid, s 8.
338. E.g., Uganda v Kabareebe Moses (Criminal Session 171 of 2020) [2021] UGHCCRD 2 pp 6–7 (30 March 2021) (DNA used to 

determine that an accused rapist was not the father of the complainant’s child).
339. Kyomukama Fred v Uganda, Court of Appeal of Uganda at Mbarara Criminal Appeal No. 0542 of 2014 p 12 (26 October 2016).
340. Ibid, pp 12–13.
341. Ibid, p 13.
342. Ibid.
343. Evidence Act 1909 s 66. 
344. Ibid, s 43.
345. Ibid, s 45.
346. Ibid.
347. E.g., Bamweyana v Byanguye [2017] UGHCCD 242 p 10 (citing Kimani v Republic [2012] 2 EA 417).
348. Electronic Transactions Act 2011, ss 2(1).
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Digital evidence and computer generated 
evidence
Digitally generated images or video are included in the 

definitions of (i) a ‘data message’, which ‘means data 

generated, sent, received or stored by computer’349 and/

or (ii) an ‘electronic record’, which is data350 ‘recorded 

or stored on any medium in or by a computer system or 

other similar device, that can be read or perceived by a 

person or a computer system or other similar device and 

includes a display, printout, or other output of that data.’351

Data messages and electronic records are admissible,352 

which cannot be denied (i) merely because it is an 

electronic record, if it is the best evidence that a person 

can produce, or (ii) merely because it is not in its original 

form.353 The person offering a data message or electronic 

record bears the burden to prove its authenticity,354 which 

requires evidence capable of supporting the person’s 

claims regarding the evidence.355 Where the best 

evidence rule is applicable, it is satisfied with proof of 

the authenticity of the electronic records system in which 

the data was recorded or stored.356 Finally, the court 

shall assess the evidential weight of data messages and 

electronic record by considering: 

a. the reliability of the manner in which the data 

message was generated, stored or communicated;

b. the reliability of the manner in which the authenticity 

of the data message was maintained; the manner 

in which the originator of the electronic record was 

identified; and

c. any other relevant factor.357

Emails
In Dian GF International, Ltd. v Damco Logistics Uganda 

Limited and Trantrac, Ltd. the court had to determine 

whether the email sent by the defendant was authenticated 

and whether its sending or receipt could be verified.358 

The email in question was missing the date and time of 

sending, sender and recipient email addresses, and the 

electronic signature, all of which were present in another 

349. Ibid, s 2(1).
350. Ibid (‘“data” means electronic representations of information in any form’).
351. Ibid.
352. Ibid, ss 5(1), 8(1). 
353. Ibid, ss 8(1)(a)–8(1)(c).
354. Ibid, s 8(2).
355. Ibid.
356. Ibid, s 8(3).
357. Ibid, ss 8(4)(c)–(d).
358. Dian GF International, Ltd. v Damco Logistics Uganda Limited and Trantrac, Ltd. High 

Court of Uganda at Kampala, Judgment Date 26 February 2012, Civil Suit No 161 
of 2010 pp 7–8, 18.

The person offering  
a data message  

or electronic record 
bears the burden  

to prove its  
authenticity …
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email admitted in this case.359 The court found the email did not meet the authenticity 

requirements of the Electronic Transactions Act, but it was admitted by consent during 

pre-trial conference.360

Documentary evidence
Items may be tendered as exhibits in court.361 In civil cases, according to section 8.5 of the 

1998 and 1999 Civil Procedure Rules of the Supreme Court of England and Wales (White 

Book),362 a party must ‘file any written evidence on which he intends to rely when he files’ 

his claim form or his acknowledgment of service.363 In criminal cases, ‘all evidence taken 

in any inquiry or trial under this Code shall be taken in the presence of the accused.’364 The 

Supreme Court Act and Rules detail the rules for evidence in appeals.365 

Personal samples, DNA and compelling physical evidence
The Police Act authorises police officers ‘of or above the rank of Sergeant’366 to take 

evidence including ‘measurements, photographs, fingerprints, handprints and footprints 

of any person in lawful custody’367 for the purpose of identification.368 All records of such 

evidence shall be destroyed or handed to the accused if he/she ‘is not charged, or is 

discharged or acquitted by a court, and has not previously been convicted.’369

The courts have held that the prosecution or the police’s failure to turn over any evidence 

available may constitute a ‘dereliction of duty’.370 The Supreme Court has expressed that 

the consequence of such failure is that the court must presume that, had the evidence 

been produced, it would have been favourable to the accused. This presumption can only 

be displaced by strong evidence.371 In addition, courts have held that a failure to obtain 

evidence in circumstances where there was a duty to do so – ‘and a fortiori when it was 

obtained and not laid before the Court’372 – could also constitute a dereliction of duty.373 

In Lukolongo and Other v The People, the four defendants/appellants were convicted 

of murder and aggravated robbery.374 The appellants claimed that the prosecution and 

investigators were in dereliction of duty because they failed to compare the appellants’ 

shoeprint patterns with those found at the crime scene, despite the availability of such 

evidence to the prosecution.375 The Supreme Court weighed the evidence underlying the 

appellants’ convictions in light of the absence of the shoeprint evidence. For the first two 

359. Ibid, p 22.
360. Ibid, pp 21–24 (citing the Electronic Transactions Act 2011, s 7).
361. People v Mulumbi [1995] ZMHC 3 pp 3–4; see also Siame & Another v People [2017] ZMSC 17 p 19; Jembunath Money v Hussen 

and the Commissioner of Lands [2012] ZMHC 24 pp 3–5.
362. See Civil Procedure Rules 1999. According to the explanatory note of the 1999 edition, those rules should be read in conjunction 

with the Civil Procedure Rules 1998. 
363. Ibid. 
364. Criminal Procedure Code Act 2005, s 191.
365. E.g., Supreme Court of Zambia Act (Subsidiary Legislation: Supreme Court Rules) 2003, Rules 31 (3) (a), 58.
366. Zambia Police Act 2016, s 17 (1). 
367. Ibid, s 17 (1).
368. Ibid. 
369. Ibid, s 17 (3).
370. See Lukolongo and Others v People [1987] ZMSC 2 p 127; Banda v The People (SCZ Appeal No. 144 of 2015) ZMSC 43 pp 23–24.
371. Lukolongo (n 370) p 130. 
372. The People v Paulo Pupilo [2012] ZMHC 54 (citing Banda (K) v The People (1977) Z.R. 169.
373. Ibid.
374. Lukolongo (n 370) p 116.
375. Ibid, 127.

https://zambialii.org/zm/judgment/high-court-zambia/1995/3
https://zambialii.org/zm/judgment/supreme-court-zambia/2017/17
https://zambialii.org/zm/judgment/high-court-zambia/2012/24
https://zambialii.org/zm/judgment/high-court-zambia/2012/24
https://www.legislation.gov.uk/uksi/1999/1008/made
https://www.legislation.gov.uk/uksi/1998/3132/made
http://zambialii.org/node/7862
https://zambialii.org/zm/legislation/consolidated-act/25/consol-act_25.RTF
https://www.parliament.gov.zm/sites/default/files/documents/acts/Zambia%20Police%20Act.pdf
file:///C:\Users\Joelle\Downloads\Lukolongo%20and%20Others%20v%20People%20(S.C.Z.%20Judgment%20No%2026%20of%201986)%20%5b1987%5d%20ZMSC%202%20p%20127%20(27%20January%201987)
https://zambialii.org/zm/judgment/supreme-court-zambia/2015/43
https://zambialii.org/zm/judgment/supreme-court-zambia/1987/2
https://zambialii.org/zm/judgment/high-court-zambia/2012/54
https://zambialii.org/zm/judgment/supreme-court-zambia/1987/2
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appellants, the Court held that the ‘cumulative effect’376 of the prosecution’s evidence (e.g., 

fingerprints, witness statements, appellants’ help retrieving stolen property) ‘displaced 

the presumption resulting from any dereliction of duty.’377 However, the Court granted the 

appeal for the third and fourth appellants.378 Their convictions rested on evidence of poor 

quality, ‘and therefore … the convictions … are not safe and satisfactory.’379

Handwriting evidence
Legislation does not address the admissibility of handwriting evidence, but it can be 

inferred from jurisprudence.380 For example, in Giraffe Bus Services Limited v Mwandemwa, 

the Supreme Court did not question the admissibility of such evidence, but the persuasive 

weight of a handwriting expert’s opinion.381 It held that: 

The court is not required to blindly accept what the handwriting expert has said … the 

function of a handwriting expert is to point out similarities or differences in two or more 

specimens of handwriting and the Court is not entitled to accept his opinion that these 

similarities or differences exist but once it has seen for itself the factors to which the expert 

draws attention, it may accept his opinion in regard to the significance of these factors.382

In Nwume, the Supreme Court discussed whether a handwriting expert’s opinion was 

enough to support a criminal conviction.383 Here, the ‘most vital piece of evidence’384 to 

support the conviction was a handwritten note ‘giving details of the payments which were 

subject of one of the counts of conspiracy.’385 The appellant’s former secretary, who was 

familiar with his handwriting, could not confirm that it was the appellant’s handwriting.386 

However, a handwriting expert compared the handwritten note with a document written 

by the appellant and concluded that both documents were written by the same person, 

despite some dissimilarities.387 The Court set aside the expert’s opinion and granted the 

appeal because the evidence did not prove beyond reasonable doubt that the same person 

wrote both notes.388 

The Electronic Communications and Transactions Act recognizes the validity of electronic 

messages and signatures.389 An electronic signature is not ‘without legal force and effect 

merely on the grounds that it is in electronic form.’390 A data message is presumed original 

if (a) it maintains the integrity of the information and (b) the information can be displayed 

or produced to the person to whom it is presented.391 Moreover, the Act recognizes the 

admissibility and evidential weight of data messages.392 In particular, the admissibility of 

376. Ibid, 126, 130.
377. Ibid, 130.
378. Ibid, 132.
379. Ibid. (These appellants were convicted based on the identification made by some witnesses. The Court also stated that the 

identification parade was conducted unfairly). 
380. See Giraffe Bus Services Limited v Mwandemwa [2001] ZMSC 10 p 2; Nwume v People [1980] ZMSC 11 p 192 
381. Giraffe Bus Services (380) p 2.
382. Ibid. 
383. Nwume (n 380) pp 192–193.
384. Ibid, p 192.
385. Ibid. 
386. Ibid.
387. Ibid.
388. Ibid, pp 193–194.
389. Electronic Communications and Transactions Act 2021, ss 6–7.
390. Ibid, s 6 (2).
391. Ibid, s 8 (1).
392. Ibid, s 9.A
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https://zambialii.org/zm/judgment/supreme-court-zambia/2001/10
https://zambialii.org/zm/judgment/supreme-court-zambia/1980/11
https://zambialii.org/zm/judgment/supreme-court-zambia/2001/10
file:///C:\Users\jjh283\Box\DGRU%20Work\Evidence%20Manual\Zambia\Nwume%20v%20People,
https://zambialii.org/zm/legislation/act/2021/no4-2021/act-no-4-2021-electronic-communications-and-transactions0.pdf
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a data message shall not be denied (a) only on the basis 

of the evidence being a data message and (b) if that is 

‘the best evidence that the person adducing it could be 

reasonably expected to obtain …393 The evidential weight 

of a data message depends on its reliability (e.g., how: it 

was generated, stored, and communicated; its integrity was 

maintained; its author was identified, etc.).394

Digital evidence and computer generated 
evidence
Digitally generated images or videos are admissible.395 

If produced during the ordinary course of business and 

certified by an officer in service of the creator, their mere 

production in any proceedings renders them admissible 

evidence as rebuttable proof of the facts contained therein.396 

Any photograph relevant to a criminal proceeding should be 

submitted with an affidavit from the person who produced 

such photograph to the court.397

Emails
In OTK Ltd. v Amanita Zambiana Ltd., the High Court 

studied the admissibility of emails exchanged between 

the plaintiff and one of the defendants’ representatives.398 

The defendants objected to the production of such emails 

because they were not authenticated, thus there was no way 

to prove their integrity.399 In addition, the defendants alleged 

that authentication requires an expert witness to certify 

that the emails were not corrupted or tampered with.400 

The Court held that emails must be authenticated, but 

disagreed with the defendants’ authentication standard.401 

First, authentication required the plaintiff to ‘lay a proper 

foundation prior to the introduction of the emails.’402 In other 

words, ‘[to] authenticate an item of evidence, the proponent 

must present proof that the article is what the proponent 

393. Ibid. 
394. Ibid, s 9 (3).
395. Ibid, s 2 (‘“data message” means data generated, sent, received or stored by 

electronic, optical or similar means and includes, but is not limited to electronic data 
interchange (EDI), voice, stored record, electronic mail, mobile communications audio 
and video recordings’ (emphasis added)), 9 (1).

396. Electronic Communications and Transactions Act 2021, ss 2 (images and videos are 
referred to as ‘data messages’), 9 (4). 

397. See Criminal Procedure Code Act 2005, s 193.
398. OTK Ltd. v Amanita Zambiana Ltd. and Others [2011] ZMHC 23
399. Ibid, 2–3.
400. Ibid, 7.
401. Ibid, 18.
402. Ibid, 19.

The evidential  
weight of a data 
message depends  
on its reliability

https://zambialii.org/zm/legislation/act/2021/no4-2021/act-no-4-2021-electronic-communications-and-transactions0.pdf
https://www.parliament.gov.zm/sites/default/files/documents/acts/Criminal%20Procedure%20Code%20Act.pdf
https://zambialii.org/zm/judgment/high-court-zambia/2011/23
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claims that it is.’403 For that purpose, the plaintiff could amend the witness’ statement in 

which the emails were first mentioned.404 Second, authentication does not require an expert 

witness because the Electronic Communications and Transactions Act allows courts to 

receive and admit as evidence ‘a data message from a person other than an expert.’405

ZIMBABWE

Documentary evidence
The High Court and Magistrates Court Rules require the trial court to record exhibits and 

the nature of exhibits for the purposes of appeal.406 The High Court Rules also require the 

court register to call out the number of each exhibit as it is introduced and immediately mark 

it ‘H. Ct. Ex. [##]’.407 Therefore, it can be inferred that evidence is introduced as exhibits.

In addition, the Criminal Defender’s Handbook states that evidence is first produced as 

an exhibit, which will then be proved in direct evidence by a witness testifying on oath. 

Following this, an exhibit can formally be entered as evidence.408 Certain items do not 

require accompanying testimony and are admissible upon their mere production.409

Personal samples, DNA and compelling physical evidence
A peace officer may collect fingerprints, palmprints, footprints, and photographs 

of an arrested person, and may examine his/her body to check if there is any mark or 

characteristic.410 Intimate and buccal samples must be taken by an authorised person.411 

Where an arrested person is searched or their body is examined, this must be done by a 

person of the same sex or a medical officer.412 An authorised person may take a bodily 

sample for forensic DNA analysis without the suspect’s permission if a police officer of at 

least the rank of inspector obtains a warrant from a judge or magistrate.413 Finally, a medical 

officer may take a sample of an arrested person’s blood, saliva, or tissue at the request of 

a peace officer of or above the rank of superintendent.414 If the arrested person is found 

not guilty at trial or his conviction is set aside, any fingerprints, palmprints, footprints, or 

photographs must be destroyed.415

403. Ibid (citing Edward J Irmwinkleried, Evidentiary Foundations (4th edn, LexisPublishers, 1998) p 41.
404. Ibid (citing Supreme Court Practice 1999, Order 38, rule 2 A, subrule 9 (‘white book’)).
405. Ibid, 18 (citing Electronic Communications and Transactions Act 2009, s 8(4) (amended after this decision in 2021).
406. High Court Rules 2021, Rule 61(9); Magistrates Court (Civil) Rules 1980, Ord 31 Rule 5(5). 
407. High Court Rules 2021, Rule 89(7).
408. John Reid-Rowland, Criminal Defender’s Handbook (3rd edn, Legal Resources Foundation, Harare 1992) p 71–72 (citing John 

Reid-Rowland, Prosecutors Handbook (3rd edn, Legal Resources Foundation, Harare 1992) Chapter 18.
409. Criminal Procedure and Evidence Act 2016, ss 41B(4)(b) (forensic DNA affidavits), 63B(1) (certain search-and-seizure-related 

notices and entries), 67 (documents regarding information provided by the accused or failure of the accused to mention a relevant 
fact), 115(B)(1) (certified records from confirmation or verification proceedings), 256(2) (certified confessions or statements of 
the accused), 263 (certified copy of accused’s prior conviction), 266A(1) (evidence obtained from foreign countries), 278 (certain 
expert/professional/medical affidavits), 282 (certain trade or business records), 286 (certain bank affidavits).

410. Ibid, s 41(3).
411. Ibid, s 41(3)(a)–(b), (intimate samples can be taken by a health practitioner, medical officer, or other person who has successfully 

undergone the relevant training to enable him or her to take a bodily sample at the written request of a peace officer of or above 
the rank of superintendent, at a prison in which the arrested person is detained or where the person taking the sample is of the 
same sex as the arrested person; buccal samples can be taken by a health practitioner, medical officer or other person who has 
successfully undergone the relevant training to enable him or her to take a bodily sample in the presence of a peace officer).

412. Ibid, ss 41(3)(b)(iii), 41(4).
413. Ibid, s 41B (2).
414. Ibid, s 41D (2). 
415. Ibid, ss 41(5), 41B (5), 41D(4).
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Handwriting evidence
In civil proceedings, any witness can compare disputed handwriting with a verified 

sample.416 In criminal proceedings, witnesses may compare disputed writing samples, 

and their statements as to the disputed sample’s ‘genuineness or otherwise’ constitute 

evidence.417 While a party may call a handwriting expert to compare samples and testify as 

to his/her opinion to the court, the court is not bound by expert opinion and will still conduct 

its own examination of the disputed writing.418

The Customs and Exercise Act, the Income Tax Act, the Deed Registries Act and the 

Value Added Tax Act recognize electronic, or digital, signatures.419 Valid digital signatures 

must be: unique to and under the sole control of the registered user; verifiable; linked or 

attached to electronically transmitted data in such a manner that, if the integrity of the data 

transmitted is compromised, the digital signature is invalidated; and in complete conformity 

with the requirements prescribed by the law.420 The Acts state that ‘if the user is not a 

natural person, sufficient digital signatures for each employee of the user nominated in 

the user agreement may be used’.421 They also regulate the obligations, indemnities and 

presumptions with respect to digital signatures.422

Finally, the Money Laundering and Proceeds of Crime Act requires that an electronic 

signature authenticate an electronic or digital transmission of a document.423

416. Civil Evidence Act 2016, s 18 (however, case law suggests that although the statute refers to ‘any witness’, parties still typically proffer 
the evidence of specialised handwriting experts (see, e.g., Matunga & Anor v Munemo & 3 Ors [2018] ZWHHC 117; Sambadzi v Guzha 
[2015] ZWHHC 456). 

417. Criminal Procedure and Evidence Act 2016 s 261.
418. British American Tobacco Zimbabwe v Chibaya [2019] ZWSC 30  

(15 March 2019).
419. Customs and Excise Act 2016, s 98A; Income Tax Act 1967, (Cap 23:06), s 80B; Deed Registries Act 2016, s 89; Value Added 

Tax Act 2016, s 68A (all four Acts define a digital signature as an ‘electronic signature created by computer that is intended by the 
registered user using it and by the Commissioner accepting it to have the same effect as a manual signature, and which complies 
with the requirements’.).

420. Customs and Excise Act 2016, s 98F; Income Tax Act 1967, (Cap 23:06) s 80G; Deed Registries Act 2016, s 94; Value Added Tax 
Act 2016, s 68F.

421. Customs and Excise Act 2016, s 98F; Income Tax Act 1967, (Cap 23:06) s 80F; Deed Registries Act 2016, s 94; Value Added Tax 
Act 2016, s 68F.

422. Customs and Excise Act 2016, s 98J; Income Tax Act 1967, (Cap 23:06) s 80J; Deed Registries Act 2016, s 94; Value Added Tax 
Act 2016, s 68J.

423. Money Laundering and Proceeds of Crime Act 2013 (Cap 9:24), s 105(ii).
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Digital evidence and computer generated evidence
In civil proceedings, recordings of video, audio, and pictures are admissible 

evidence of the material therein.424 The court must consider all circumstances 

affecting the recording’s accuracy when determining its weight, in particular 

whether or not it is an original, and if it was or may have been edited or interfered 

with.425 Although criminal legislation is silent about the admission of digital images 

and videos, the courts admit them as evidence.426

In addition, several Acts expressly admit the use of electronic data generally as 

evidence, stipulating that: 

1. the admissibility of any electronic data shall not be denied on the sole 

ground that it is electronic data, or if it is the best evidence that the person 

offering it can reasonably be expected to obtain, on the grounds that it is not 

in its original form; 

2. the evidential weight of electronic data rests on: 

a. the reliability of the manner in which the data was generated, stored,  

and communicated; and

b. the reliability of the manner in which the integrity of the data was  

maintained; and

c. the manner in which its originator was identified.427

Emails
Even though there are no specific guidelines for authenticating emails,428 e-mail 

evidence is common.429 For example, in a terrorism case, the High Court held 

that the ‘e-mails in question are relevant and vital to the just determination’ of 

the case and, therefore, were admissible.430 However, in that case, the High 

Court ultimately acquitted the accused because the State could not satisfactorily 

authenticate the emails.431

424. Civil Evidence Act 2016, s38(1)–(2) (‘any magnetic tape or wire, disc or similar article or material on or by means of 
which sounds or sounds and pictures may be recorded’).

425. Ibid, s 38(3).
426. See S v Gomana [2020] ZWSC 166; S v Lovell [2016] ZWHHC 220; Banda & 2 Others v Mutual Finance (PVT) 

Limited [2018] ZWHHC 154; S v Munjoma [2011] ZWHHC 145.
427. Customs and Excise Act 2016, s 98B; Income Tax Act 2016, s 80C; Deed Registries Act 2016, s 91; Value Added 

Tax Act 2016, s 68B.
428. High Court Act 2017, s 56(2) (dd) (the High Court may set rules to authenticate electronic documents); High Court 

Rules 2021, s 85(1), (7) (the High Court may appoint a commissioner to authenticate electronic documents). 
429. E.g., AC Controls (Pvt) Ltd. v SABLE Chemicals Industries Ltd. [2017] ZWHHC 77; StanMarker Mining (Private) Limited 

v Metallon Corporation Limited ZWHHC 3; S v Bennet [2010] ZWHHC 23 (evidentiary ruling on admission of emails).
430. S v Bennet [2010] ZWHHC 23 p 7 (evidentiary ruling on admission of emails).
431. S v Bennet [2010] ZWHHC 79 p 13 (decision on final trial verdict).A
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Introduction 

In the English case of Myers v D.P.P. Lord Reid pointed out “it is difficult to make any 

general statement about the law of hearsay, which is entirely accurate.”1 The common law 

rule against hearsay is perhaps best expressed by Phipson as follows: 

Former oral or written statements by any person, whether or not he is a witness in the 

proceedings, may not be given in evidence if the purpose is to tender them as evidence 

of the truth of the matters asserted.2

Hearsay evidence comprises an out-of-court statement admitted for the truth of the matter 

asserted. The statement may be made orally or recorded within a document. Whether or 

not one is offering a statement to the court ‘for the truth of the matter’ can depend on 

the context of the case. For instance, if a witness depones: ‘She said, “The weather is 

frightful today!”’ this might not be hearsay if it is admitted just to demonstrate that this is 

how she greeted the witness. However, if the weather on that particular day is a material 

issue in the case, and the witness’s evidence is being used to prove that the weather was, 

in fact, frightful, then a statement like this would amount to hearsay. Similarly, documents 

that originated out of court may be excluded on the basis of hearsay. However, in some 

circumstances, the only way a witness can get a particular fact in front of the judge might 

be with evidence that is technically hearsay. There are several exceptions to the hearsay 

rule that may permit otherwise inadmissible hearsay evidence to be entered into evidence, 

the most pertinent of which shall be discussed below. 

A  Civil v criminal

Even where the Rule against Hearsay generally applies to civil and criminal cases, more 

emphasis is laid on criminal cases. The general basis for the Hearsay Rule is that out-of-

court statements cannot be tested by cross-examination and they are not made under 

oath. However, there are exceptions to the Rule, so that in some instances evidence may be 

admitted even where it is not subjected to cross-examination. A long-established common 

law example would be testimony given in court of an out-of-court ‘dying declaration’, however 

this inclusionary exception only applies in murder and manslaughter cases, and not in any 

civil cases. With respect to written evidence, the Hearsay Rule means that a document 

is not admissible unless its author is present to testify before the court on its content. An 

example of a statutory exception to this rule would be that public documents and records 

are considered admissible; this would apply to both civil and criminal proceedings. 

1. A.C. 1001, at p. 1019.
2. John Huxley Buzzard, Richard May and MN Howard, Phipson on Evidence (12th edn, Sweet and Maxwell 1976) para 625.A
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B  Admissibility of hearsay

In Subramaniam v Public Prosecutor,3 the court held: 

Evidence of a statement made to a witness by a person who is not himself called as 

a witness may or may not be hearsay. It is hearsay and inadmissible when the object 

of the evidence is to establish the truth of what is contained in the statement. It is not 

hearsay and is admissible when it is proposed to establish by evidence, not the truth of 

the statement, but the fact that it was made. 

In other words, ‘[e]xpress or implied assertions of persons other than the witness who is 

testifying, and assertions in documents produced to the court when no witness is testifying, 

are inadmissible as evidence of the truth of that which was asserted.’ 4 The British Court of 

Appeal has recently emphasised that a statement cannot be hearsay unless it is intended 

to be relied upon as being true.5 There are a number of exceptions to the Hearsay Rule,6 

including that there is no general rule preventing a witness from testifying as to out-of-court 

words, statements or documents if the testimony is not being presented to prove the truth 

of their content.

C  Exceptions to hearsay rule

1. Res gestae
The expression res gestae derives from a Latin phrase meaning ‘part of a story’. In Ratten 

v R,7 the Privy Council held: 

… hearsay evidence may be admitted if the statement providing it is made in such conditions 

(always being those of approximate but not exact contemporaneity) of involvement or 

pressure as to exclude the possibility of concoction or distortion to the advantage of the 

maker or disadvantage of the accused.

In R v Andrews,8 the accused was charged with murder. Immediately after being subjected to 

a brutal knife attack, the victim fled downstairs to the flat of a neighbour, seeking assistance. 

Shortly thereafter, the police arrived, and the victim made a statement identifying the 

accused as one of his attackers. He died around two months later as a result of his injuries. 

The police officers were allowed to give evidence of what the victim told them as part of 

the res gestae. The House of Lords held that this evidence had been properly admitted as 

evidence of the truth of the facts asserted. Lord Ackner, with whom all of their Lordships 

agreed, summarized the relevant principles to be applied when admitting evidence under 

the res gestae doctrine, as follows:

1. The primary question which the judge must ask himself is: can the possibility of 

concoction or distortion be disregarded?

3. [1956] 1 WLR 965, 970.
4. J D Heydon, Cross on Evidence (7th Aust edn, LexisNexis Butterworths, Australia 2004) [31030].
5. R v Amjad [2016] EWCA Crim 1618.
6. See in particular the judgment of Kingsmill Moore J in Cullen v Clarke [1963] IR 368, 378.
7. (1972) A.C. 378.
8. [1987] AC 281.
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2. To answer that question the judge must first consider the circumstances in which the 

particular statement was made, in order to satisfy himself that the event was so unusual or 

startling or dramatic as to dominate the thoughts of the victim, so that his utterance was an 

instinctive reaction to that event, thus giving no real opportunity for reasoned reflection. In 

such a situation the judge would be entitled to conclude that the involvement or pressure 

of the event would exclude the possibility of concoction or distortion, providing that the 

statement was made in conditions of approximate but not exact contemporaneity.

3. In order for the statement to be sufficiently “spontaneous” it must be so closely 

associated with the event which has excited the statement that it can fairly be stated 

that the mind of the declarant was still dominated by the event. Thus, the judge must be 

satisfied that the event which provided the trigger mechanism for the statement was still 

operative. The fact that the statement was made in response to a question is but one 

factor to consider under this heading.

4. Quite apart from the time factor, there may be special features in the case, which 

relate to the possibility of concoction or distortion. In the instant appeal the defence 

relied on evidence to support the contention that the deceased had a purpose of his 

own to fabricate or concoct, namely a malice … The judge must be satisfied that the 

circumstances were such that, having regard to the special feature of malice, there 

was no possibility of a concoction or distortion to the advantage of the maker or the 

disadvantage of the accused.

5. As to the possibility of error in the facts narrated in the statement, if only the ordinary 

fallibility of human recollection is relied on, this goes to the weight to be attached to and 

not the admissibility of the statement and is therefore a matter for the jury. However, here 

again there may be special features that may give rise to the possibility of error. In the 

instant case there was evidence that the deceased had drunk to excess. Another example 

would be where the identification was made in circumstances of particular difficulty or 

where the declarant suffered from defective eyesight. In such circumstances the trial 

judge must consider whether he can exclude the possibility of error.9

Therefore, while approximate contemporaneity is required, the emphasis is on the reliability 

of the statement. The shorter the time gap between the event and the statement, and 

the more dramatic and unusual the event is, the less likely it will be that the court will 

find the statement to have been concocted or distorted. In Andrews, the time gap was 

approximately 15 minutes. Nevertheless, the court emphasised that the res gestae doctrine 

should not be used to avoid calling witnesses who can give direct evidence of the matter.10

In Tobi v Nicholas,11 the accused was convicted of failing to stop after a vehicular collision. 

Approximately 20 minutes after the collision, a police officer went to a house where the 

damaged car was parked. There the officer heard the coach driver identify the accused as 

the driver of the car that had collided with him. The officer was permitted to give evidence 

of this oral identification, with the court ruling that this evidence was admissible under the 

res gestae doctrine. However, the conviction was quashed on the basis that the coach 

driver was available but had simply not been called to give evidence. Moreover, the court 

held that the event in question was not so dramatic as to have dominated the mind of the 

maker of the statement. 

9. Ibid, 300–301.
10. See also Edwards and Osakwe v DPP [1992] Crim LR 576.
11. [1987] Crim LR 774.
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In R v Carnall,12 the accused was charged with the murder. 

Two witnesses had seen the victim in the street outside their 

house, bleeding and asking for help. He had stated that he 

had been attacked with knives and a baseball bat, and that it 

had taken him around an hour to crawl from his home to their 

house. When asked who had attacked him, he named the 

accused. At hospital, before the victim died, he gave a police 

statement, wherein he named the accused once again as his 

attacker. The trial judge admitted both the statement to the 

witnesses and that given to the police officer as part of the res 

gestae. On appeal, it was argued that he had been wrong to 

do so, owing to the length of time that had elapsed (one hour 

for the first statement and nearly two hours for the second), 

coupled with the fact that the statements had been made 

only in response to questions, which meant that they were 

not sufficiently contemporaneous. Moreover, it was alleged 

that the statements were inherently unreliable since the victim 

had lost a lot of blood and may not have had a presence of 

mind. Dismissing the appeal, the court held that the integral 

question was whether there was any real possibility of 

concoction or distortion, or whether the judge felt confident 

that that the thoughts of the maker of the statements were at 

the time so dominated by what had happened that what the 

speaker said could be regarded as unaffected by any ex post 

facto reasoning or fabrication. Therefore, the central issue for 

the court was not a question of a lapse of time, but whether 

there was a real possibility of concoction or distortion as a 

result of the lapse of time or any other proven factor.

In W v R,13 the accused was charged with causing grievous 

bodily harm to his mother. Prosecuting counsel informed the 

court that he thought the accused’s mother might not give 

reliable evidence and sought the court’s permission to call 

other witnesses who heard her shouting and identifying the 

accused as her attacker. The trial judge refused to admit 

this evidence as res gestae since the victim was prepared 

to testify. The Court of Appeal held that the rule was not 

applicable where better evidence was available, and that 

it was fundamentally unfair to the accused not to call the 

mother and to rely instead on res gestae evidence.

In Aveson v Lord Kinnaird,14 the issue was whether the 

plaintiff’s wife was in good health at the time of taking out a 

life insurance policy. It was held that the evidence of a friend 

who had visited her around that time and heard her making 

12. [1995] Crim LR 944.
13. Attorney General’s Reference (No. 1 of 2003) [2003] EWCA Crim 1286.
14. (1805) 6 East 188.

Dismissing the  
appeal, the court 
held that the integral 
question was 
whether there was 
any real possibility 
of concoction or 
distortion …
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statements about her ill health over the last ten days was admissible. This shows that since 

health and bodily sensations are very often not transient events, but extend over some 

time, therefore a little latitude must be allowed. This has been accepted in the case of 

R v Black15 where it was stated that ‘contemporaneous acts cannot be confined to feelings 

experienced at the actual moment while the patient is speaking. It must include such a 

statement as “yesterday I had a pain after meals”’.

2. Reference
Expert witnesses may rely to a considerable extent upon resources published by other 

experts in the field, such as textbooks or published and peer-reviewed journal articles, to 

justify or to show the basis for their opinions. These resources are technically hearsay, but 

are generally permitted to be quoted by way of an informal exception to the Hearsay Rule 

(note that most jurisdictions have laws permitting it as an exception to the Rule). However, 

with regard to the facts of the case in hand and their applicability to the general principle 

being expounded by the expert, the Rule would still be applied. 

In R v Abadom,16 a Home Office scientist gave evidence in a robbery trial that glass found 

in the accused’s shoes was of the same refractive index as glass from the scene of the 

robbery. When challenged as to how common such glass was, the expert relied upon 

documentation compiled for that purpose (i.e., a set of tables) which put the frequency 

at four per cent. On appeal, the court held that this documentation, although technically 

hearsay, was admissible because it merely sought to establish a point of general application. 

However, the fact that the two samples were of the same refractive index had to be proved 

by direct evidence (which it had been because the expert had conducted the test process).

3. Excited utterance
Over the years, res gestae has been used to refer to many principles of admissibility of 

evidence. The most common applications include the hearsay exceptions for spontaneous 

exclamations, including excited utterances. The main rationale for virtually all of the 

statements covered by the res gestae exception is the idea that spontaneity of utterances 

or actions ensures trustworthiness.

The exception requires that the statement must be made spontaneously and 

contemporaneously with the events that are the subject of the trial. This will generally occur 

in a scenario involving a grave and violent offence, since it would depend upon an instinctive 

and spontaneous reaction on the part of the maker of the statement. An example can be 

found in R v Fowkes,17 where a witness to a murder was heard to shout, ‘There’s Butcher!’ 

(the name by which the accused was known), just as a face appeared at the window from 

which the fatal shot had been fired. The policeman who had heard this exclamation was 

allowed to relay it to the court in evidence.

15. (1922) 16 Cr App Rep 118.
16. [1983] 1 All ER 364.
17. The Times (8 March 1856).A
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COUNTRY-SPECIFIC DISCUSSIONS ON:
HEARSAY EVIDENCE

BOTSWANA 

Civil cases
The Evidence in Civil Proceedings Act1891,18 (as amended) provides the application of the 

hearsay rule as follows:

No evidence which is in the nature of hearsay evidence shall be admissible in any case in 

which such evidence would have been inadmissible in any similar case depending (sic) in 

the Supreme Court of Judicature in England.

In Marcus Laban Thipe v Attorney-General of Botswana and Another 19, in a case concerning 

citizenship, the appellant sought to lead evidence of statements said to have been made by 

his mother to or in the presence himself and an older sister. He relied on section 20 of the 

Evidence in Civil Proceedings Act which seemed to make the laws operating in England as 

applicable to Botswana. 

The court was of the view that there was a serious doubt as to whether that was the case. 

It stated that provision ‘does not say that if “evidence” of the nature of hearsay would be 

admissible in England it is admissible in Botswana’. Rather its import was that if evidence 

(so called) would be inadmissible in England as being hearsay then it is inadmissible in 

Botswana.20 The same approach was taken in Tswelelo (Pty) Ltd v Ngakaemang Chombo.21

It would seem that the relaxed rules regarding hearsay in England in civil matters is therefore 

not applicable to civil cases in Botswana.

Criminal cases
The Criminal Procedure and Evidence Act provides that hearsay evidence, including 

dying declarations, is inadmissible when it would be inadmissible in the Supreme Court of 

Judicature in England.22 The provision is identical to the provision in the Evidence in Civil 

Proceedings Act 1891. Quansah23 is of the view that the provision: 

clearly links the operation of the rule in Botswana to that of England and suggests that 

the application of the rule in Botswana should be based on the current rules applicable to 

such evidence in the Superior Courts in England. 

In Mogopodi v The State, Chef Justice Livesey Luke held that by virtue of the provision 

English common law and statutory exceptions to the hearsay rule applied to Botswana.24

18. Evidence in Civil Proceedings (Cap 10:02) 1977 s 20.
19. Civil App. No. I of 1972 (9 October 1972), (unreported).
20. See E.K. Quansah, ‘The Present State of the Hearsay Rule in Botswana’ (2007) 12 (6) University of Botswana Law Journal 61, 67.
21. Civil Trial No. F2 10/1 996, (4 October 1996), (unreported).
22. Criminal Procedure and Evidence Act (Cap 08:02) (No 14 of 2005) ss 225–226. 
23. Quansah (no 20), 66.
24. [1989] B.L.R. 296, 297–300.
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ESWATINI 

Civil cases
According to case law, the Civil Evidence Act prohibits hearsay evidence unless such 

evidence would be admissible in the Supreme Court of Judicature in England.25 There is 

a general presumption that hearsay evidence is inadmissible because ‘it is untrustworthy 

and because it cannot be tested by cross-examination.’26 For example, the Supreme Court 

has held that a computer print-out was inadmissible hearsay as it was produced to prove 

the truth of its contents.27 Nevertheless, the courts have explicitly cited certain exceptions, 

such as the dying declaration28 and admissions.29 The admissions exception has also been 

extended to ‘vicarious admissions’, which are admissible when made by someone who is 

authorised to speak on behalf of the party (e.g., a legal representative).30 

An affidavit based on hearsay evidence is considered to be ‘defective and therefore 

inadmissible’,31 unless the hearsay evidence is not ‘necessary to decide the issue before 

the court.’32 Nevertheless, this general rule has been described as ‘not sacrosanct’.33 

For example, hearsay is permissible in interlocutory or urgent applications.34 Further, 

statements made by ‘non-witnesses’ will not be considered hearsay if ‘they are tendered 

for their circumstantial value to prove something other than the truth of what is asserted.’35 

Finally, the law on hearsay evidence is not applicable in National Courts, which deal with 

customary law.36 

Criminal cases
The CPEA requires that the admissibility of hearsay, including dying declarations, be 

determined with reference to the practices of the Supreme Court of Judicature in England.37 

Despite this provision’s similarity to others in the region, such as South Africa’s, Eswatini 

courts have interpreted it differently, with one court stating that modern English Common 

Law developments apply in Eswatini.38 Case law has affirmed that ‘admissions adverse to 

a party’, such as confessions, are an admissible exception to the rule against hearsay.39 

Hearsay may be admissible in ‘exceptional cases’ involving sexual or domestic violence 

offences. ‘Exceptional cases’ include those in which the victim is under 15 years old; is 

vulnerable and elderly; is suffering from mental harm or illness; or has a visual, hearing, or 

speech impairment.40

25. Hlatshwako & Another v Makhathu & Another [2020] SZSC 31 para 35 (citing Civil Evidence Act (No. 16 of 1903), s 32. 
26. Ibid, para 37.
27. Dlamini v NAMPAK Swaziland [2016] SZIC 3 paras 21, 25.1.
28. Hlatshwako (n 25) paras 33, 38. 
29. R v Magongo [2010] SZSC 13 para 13 (indicating that this exception applies in both criminal and civil cases)  

(citing S E van der Merwe, Commentary on the Criminal Procedure Act (Du Toit) (Juta, 1987).
30. Ibid, para 14. 
31. Esiyalwini (Pty) Ltd v Thamsanqa Hubert Lukhele t/a Esiyalwini Bottle Tore [2003] SZHC 112 p 2.
32. Simelane N.O v Little N.O and Others [2016] SZSC 39 para 32. 
33. Mormond Electrical Contractors (Pty) Ltd v Shifa Investments (Pty) Ltd [2014] SZSC 59 para 51. 
34. SMAWU v Leo Garments (Pty) Ltd [2008] SZIC 138 para 13.
35. Swaziland Development and Savings Bank v Adams NO [2015] SZSC 25 paras 15–16 (quoting L H Hoffman and D T Zeffertt,  

The South African Law of Evidence (4th edn, Butterworth 1989) 624). 
36. Nkambule v The King [1980] SZHC 15 pp 8–9 (citing Swazi National Courts Act 1950, ss 21 and 40). 
37. Criminal Procedure and Evidence Act 1938, ss 223–224.
38. R v Dludlu (Appeal Case No. 33/2010) [2010] SZSC 12 (30 November 2010) para 8. 
39. Ibid, para 11 (citing Fourth Edition of Halsbury’s Laws of England, Vol 17, para 61).
40. Sexual Offences and Domestic Violence Act 2018 s 55.
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Interestingly, in bail applications, hearsay is admissible provided that the deponent of the 

affidavit containing hearsay discloses the source of the information.41 

Hearsay evidence is also admissible in documentary form in certain contexts. For instance, 

any record of the accused’s handwriting, fingerprint, palmprint or footprint from any official 

handwriting or fingerprint bureau produced by the director of such bureau is admissible.42 

Further, the entries in various account records of any bank are admissible if accompanied by 

evidence, such as a written affidavit from a bank officer, that such records are maintained 

in the ordinary course of business.43 Such books must be in, or come immediately from, 

the bank’s custody or control.44 Finally, written reports containing facts ascertained by a 

medical practitioner or a veterinary practitioner that are duly signed and dated are prima 

facie evidence of the matters stated therein.45

KENYA

Civil cases
Under the Evidence Act, written, oral, or electronically recorded statements of admissible 

facts made by persons who cannot be called as witnesses are admissible in the following 

cases: (a) relating to cause of death, (b) made in the course of business, (c) against the 

interest of the maker, (d) an opinion as to public right or custom, (e) relating to the existence 

of relationship, (f) relating to family affairs, (g) relating to a transaction creating or asserting, 

etc., a custom, (h) made by several persons and expressing feelings.46 

Evidence from a previous proceeding is admissible in a subsequent proceeding when the 

witness cannot be called and if the subsequent proceeding is (a) between the same parties 

or their representatives in interest; (b) the adverse party in the first proceeding had the 

opportunity to cross-examine the now-unavailable witness; and (c) the questions in issue 

were substantially the same in the first and the second proceeding.47

Criminal cases
The provisions outlined above for civil cases also apply in criminal cases. In addition, in 

Kinyatti v Republic, the court held that:

Hearsay evidence may be admitted if the statement containing it is made in conditions of 

involvement or pressure and within proximity but not exact contemporaneity as to exclude 

the possibility of concoction or distortion to the advantage of the maker or the disadvantage 

of the accused.

The evidence of a statement made to a witness by a person who is not called as a witness 

may or may not be hearsay. It is hearsay and inadmissible when the object of the evidence is to 

establish the truth of what is contained in the statement. It is not hearsay and is not admissible 

when it is proposed to establish the fact that it was made, instead of the truth of the statement.

41. Moyo v Rex [2016] SZSC 1 para 25; also see, R v Nkambule [2008] SZHC 100 paras 4–6.
42. Criminal Procedure and Evidence Act 1938, s 343(3).
43. Ibid, s 244.
44. Ibid.
45. Ibid, s 221(1). 
46. Evidence Act, Chapter 80 (Rev edn, 2014) [1989] s 33 (The witnesses in this section are defined as a person who is dead, who 

cannot be found, who has become incapable of giving evidence, or whose attendance cannot be procured).
47. Ibid, s 34. 
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Some seemingly hearsay evidence may be proved to be original evidence when the fact 

that it was made, as distinct from its truth by taking the following into account:

a. was the statement made or not

b. it is relevant to an issue, regardless of whether it is true or false

c. if it affects the credit of a witness by either being consisted [sic] or inconsistent.48

LESOTHO 
Hearsay evidence is generally inadmissible in criminal and civil cases due to its unreliability 

as it cannot be tested by cross-examination.49 However, there are exceptions to this general 

rule,50 including: 

1. Res gestae: this refers to a spontaneous declaration made by a person immediately 

after an event and before s/he has an opportunity to create a false story.51

2. Dying declaration: where the declaration was relevant to the course of death.52 

3. Declarations of the deceased person (e.g., a will): such may be admissible whether 

made orally or in writing.53

4. Admissibility by agreement: where the party against whom the evidence is to be 

adduced agrees to its admission.54 

MALAWI

Civil cases
Hearsay evidence may come from a witness giving oral evidence or from a statement made 

by a witness who is not being called to give oral evidence.55 In any case, when a party 

intends to rely on hearsay evidence, that party shall notify the other party.56 That notice 

shall include (i) the intention to rely on hearsay, (ii) the identification of hearsay evidence, 

and, if applicable, (iii) the reasons why the witness is not called to give oral evidence.57 If 

hearsay evidence is in a document, the party must also supply copy of such document to 

any party who requests it.58 In addition, the CPR allows the party who does not intend to 

rely on hearsay to call the maker of the statement for cross-examination.59 

However, the petition calling the witness or maker of the statement must be presented to 

the court within 14 days of receiving the opposing party’s hearsay notification.60 Finally, if 

one party intends to attack the credibility of the person who made the hearsay statement, 

that party shall also give notice of his intention to the party who proposed to rely on 

hearsay evidence.61 

48. Kinyatti v Republic, Court of Appeal at Nairobi, Criminal Appeal No. 60 of 1983 p 2 [1984]; also, e.g., LK v R, High Court,  
Criminal Appeal No. 14 of 2018 paras 38–44 [2020] (citing the Kinyatti hearsay admissibility standards). 

49. Ntohla Constantinus Sehloho, ‘Police Training College Lecture Notes on Law of Evidence’ (2018) p 15 https://www.researchgate.
net/publication/319243871_LAW_OF_EVIDENCE_SEHLOHO_NC/link/6076a143299bf1f56d565c8b/download> accessed  
17 November 2022.

50. E.g., S v Mahliehe and Others [1993] LSHC 5 p 3.
51. E.g., R v Nthama [1980] LSHC 101 p 2; Sehloho (n 49) p 16.
52. E.g., R v Mabilikoe [2004] LSCA 8 pp 14–15, 23–27 (20 October 2004). 
53. Sehloho (n 49) p 17.
54. Ranooana v Lesotho Flour Mills [2013] LSLC 52 para 20.
55. Courts (High Court) (Civil Procedure) Rules 2017, Order 17, rule 55 (1)(a) and (b).
56. Ibid, Order 17, rule 55 (2) and (3). 
57. Ibid. 
58. Ibid, Order 17, rule 55 (4)(b). 
59. Ibid, Order 17, rule 57 (1).
60. Ibid, Order 17, rule 57 (2). 
61. Ibid, Order 17, rule 58.
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In addition, while considering the admissibility of hearsay 

in civil cases, the Supreme Court of Appeals emphasised 

that ‘the law[s] of evidence are the same whether applied 

at civil or criminal trials, but they are not enforced with the 

same rigidity against a person accused of a criminal offence 

as against a party to a civil action.’62 The Supreme Court 

summarised the hearsay rules thus: 

Evidence of a statement made to a witness by a person who 

is not himself called as a witness may or may not be hearsay. 

It is hearsay and inadmissible when the object of the evidence 

is to establish the truth of what is contained in the statement. 

It is not hearsay and is admissible when it is proposed to 

establish by the evidence, not the truth of the statement, 

but the fact that it was made. The fact that the statement 

was made, quite apart from its truth, is frequently relevant 

in considering the mental state and conduct thereafter of 

the witness or of some other person in whose presence the 

statement was made.63

Criminal cases
Although the CPE Code states that oral evidence must, 

in all cases, ‘be direct’,64 the High Court65 has recognized 

that reports from experts and professionals are hearsay 

evidence and can be admissible in specific circumstances.66 

Also, courts have recognized that the CPE Code contains 

other exceptions to the hearsay rule.67

In Chimangeni v Republic, the High Court analysed the role of 

service and consent in the admission of hearsay evidence.68 

First, to admit expert reports as evidence, the parties must 

consent,69 otherwise, the report is considered inadmissible 

hearsay.70 Consent is unnecessary only under the particular 

circumstances established in section 180(3) (b).71 

62. Malawi Savings Bank Limited v Mkandawire t/a Malangowe Investments [2016] 
MWSC 134 p 10. 

63. Ibid (citing Subramanian v Public Prosecutor [1956] W.L.R. 965 at 970).
64. Criminal Procedure and Evidence Code 2010, s 184.
65. Chimangeni v Republic (Criminal Appeal No 2 of 2003) [2003]. 
66. Criminal Procedure and Evidence Code 2010, s 180. ‘Admissibility of the report of 

experts’. 
67. Ibid, ss 174–175; also see Nanchinga v Re-Union Insurance Company Limited (MSCA 

Civil Appeal No. 5 of 2016) [2018] MWSC 6 p 16 (holding that ‘[s]ections 174 and 
175 of the Criminal Procedure and Evidence Code brings the dual common law 
principles on which police accident reports are admitted as exceptions to the hearsay 
rule; as entries in books of account or record; entries in the course of business’).

68. Chimangeni (n 65).
69. Ibid, Criminal Procedure and Evidence Code 2010, s 180(3).
70. Chimangeni (n 65).
71. Ibid. 

Evidence of a 
statement made to a 
witness by a person 
who is not himself 
called as a witness may 
or may not be hearsay. 

https://malawilii.org/mw/judgment/supreme-court-appeal/2016/134
https://malawilii.org/mw/judgment/supreme-court-appeal/2016/134
https://malawilii.org/mw/consolidated_legislation/801
http://www.sdnp.org.mw/judiciary/criminal/Chimangeni_Republic.htm
https://malawilii.org/mw/judgment/supreme-court-appeal/2018/6
https://malawilii.org/mw/judgment/supreme-court-appeal/2018/6
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MAURITIUS

Civil cases
The Courts Act provides a statutory exception to the hearsay exclusion.72 Under this section, 

hearsay evidence is generally admissible in civil proceedings if permitted by the court.73

In Bhundoo Geeta & Anor v Abdool Lootefiya Bibi,74 the Supreme Court highlighted that 

‘[t]he point in enacting section 181B is that the hearsay rule is not to be applied in civil 

proceedings with the same stringency as in criminal proceedings. In the absence of rules 

of Court, the Court retains its discretionary power to control evidence and to decide on the 

weight to be attached to the hearsay evidence adduced.’75

Criminal cases
In criminal proceedings, the Courts Act allows hearsay evidence under certain circumstances.76 

Sound recording, including recording of visual images or sound, of the accused person is 

admissible if the recording is given to an investigating officer during an investigation.77 If the 

recording is evidence of an admission, the sound recording is admissible if the recording 

was made during an official questioning and the admission is made by someone who is 

reasonably suspected by an officer as having committed an offence.78 

A written statement is admissible if it is signed by the person who made the statement, 

the statement contains a declaration of that person, a copy of the statement is served to 

all other parties to the proceedings, and none of the parties serves a notice opposing this 

evidence within seven days.79 Furthermore, under the Piracy and Maritime Violence Act, 

as integrated into the Court’s Act, an out-of-court statement is admissible if the witness 

is unavailable due to their: death; unfitness to testify due to bodily or mental condition; 

absence from Mauritius; location remaining unknown after reasonably practicable efforts 

to find them; or inability to testify due to fear.80 Where such out-of-court statements are 

admitted, a party may proffer evidence that could have been used to impeach or support 

the credibility of the missing witness, had they been present.81

In Janvier v The State, the Court held that confession is admissible as evidence of the truth 

of the matters as an exception to the rule against hearsay.82 The court further stated that 

a confession ‘well proved’ is the best evidence that can be produced by the prosecution; 

however, once admitted, a court can then consider the value and veracity of the confession.83 

72. Courts Act (1945), Cap 168, s 181B (providing that an out-of-court statement made by a person, whether called as a witness or 
not, are admissible in civil proceedings as evidence of any fact or opinion stated therein of which direct oral evidence by the witness 
would be admissible).

73. Ibid, s 181B; also, see, Vikash Satyanand Calcutteea v The State [2019] INT 239 p 2 (2019), (citing Bhundoo Geeta & Anor v Abdool 
Lootefiya Bibi & ors [2010] SCJ 1).

74. Vikash (n 73) pp 2–3 (citing Bhundoo Geeta (n 73)).
75. Vikash (n 73) p 2 (citing: Bhundoo Geeta (n 73)).
76. See Courts Act 1945, ss 188A–188C. 
77. Ibid, s 188A.
78. Ibid.
79. Ibid, s 188B.
80. Ibid, s 188C (2).
81. Ibid, s 188C (3).
82. Police v Sarwar Kumar Deerpaul, [2020] INT 122 para 5 (citing Janvier v The State [2010] SCJ 129 (quoting DPP v Aumont [1980] 

SCJ 338)).
83. Sarwar Kumar Deerpaul, ibid paras 5–5.1 (citing Janvier ibid, (quoting Aumont ibid).
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https://attorneygeneral.govmu.org/Documents/Laws%20of%20Mauritius/A-Z%20Acts/C/Co/COURTS%20ACT%2c%20Cap%20168%2c%20%28Act%2041%20of%201945%29.pdf
https://attorneygeneral.govmu.org/Documents/Laws%20of%20Mauritius/A-Z%20Acts/C/Co/COURTS%20ACT%2c%20Cap%20168%2c%20%28Act%2041%20of%201945%29.pdf
https://attorneygeneral.govmu.org/Documents/Laws%20of%20Mauritius/A-Z%20Acts/C/Co/COURTS%20ACT%2c%20Cap%20168%2c%20%28Act%2041%20of%201945%29.pdf
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NAMIBIA

Civil cases
No rule against hearsay evidence is mentioned in the Civil Proceedings Evidence Act, but 

following common law principles, hearsay evidence is not admissible in civil cases except 

in certain exceptional cases.84 Hearsay evidence may be admissible, among others, in the 

following cases:

1. to corroborate other evidence,85

2. when there is an urgency,86 and 

3. to explain subsequent conduct, or to give a background of unfolding subsequent events.87

Criminal cases
The Criminal Procedure Act provides that hearsay evidence is admissible or not depending 

on if it was admissible on 30 May 1961, unless otherwise provided, but it does not provide 

the exceptions.88 However, the court may admit hearsay evidence related to racketeering, if 

it would not render a trial unfair.89 Generally, common law exceptions are the only exceptions 

to the hearsay rule.90 The exceptions include, among others, 

… six classes of declarations by deceased persons, namely: 

i. Declarations against pecuniary or proprietary interests; 

ii. Declarations in the course of duty;

iii. Statements as to pedigree; 

iv. Dying declarations; 

v. Statements as to public rights; and 

vi. Statements by testators as the contents of their wills.91

84. See, e.g., Aupindi v Shilemba and Others [2017] NASC 24 paras 37–38; Rally for Democracy and Process and Others v Electoral 
Commission of Namibia and Others [2012] NASC 21 para 61; Justice v Tulu Trading Enterprises CC [2020] NAHCMD 412 paras 
39–40; see also Karslruh Number 1 Farming CC v Esterhuizen [2020] NAHCMD 255 para 47.

85. See, e.g., Aupindi (n 84) para 38.
86. See, e.g., Mostert v Minister of Justice [2003] NASC 4 p 46.
87. See, e.g., Namdeb Diamond Corporation (Pty) Ltd. v Richard Ronnie Gaseb [2019] NASC 596 para 70.
88. Criminal Procedure Act 1977, s 216.
89. Prevention of Organised Crime Act 2004, Ch 2, Part 2(8).
90. See, e.g., Shidangi v S [2022] NAHCNLD 10 para 28.
91. See, e.g., Brink N.O. v Erongo All Sure Insurance CC [2020] NAHCMD 568 para 20.
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SEYCHELLES

Civil cases
The court will not exclude hearsay evidence ex officio, but has a discretion to admit it 

or reject it if objection is taken to the evidence being adduced.92 The Court of Appeal 

in Government of Seychelles vs Heirs Julienne93 held: ‘Witnesses who come to give oral 

evidence should depose from what they have themselves seen or experienced. If they 

depose from whatever they have heard, it is hearsay. Hearsay, as a rule, is not admissible 

unless a number of conditions are satisfied.’ 

In the same case, the court further noted: ‘A judicial conclusion is erroneous if any admitted 

hearsay is taken for the truth of whatever was overheard rather than for the fact of its having 

been overheard.’

Documentary evidence may be admissible where – (a) the document forms part of a record 

compiled by a person acting under a duty, who has personal knowledge of the matters 

contained in the document; and (b) the person who supplied the information is dead or unfit 

to attend as a witness.94 Statements made by a deceased on matters of family relationship 

are admissible and are an exception to the hearsay rule.95

Criminal cases
If the original person does not himself state the words in court and someone else is called 

to testify as to the words stated by the original person, then it should not be allowed in the 

court room. The hearsay rule is a rule of admissibility and a rule of exclusion, excluding 

hearsay from forming part of the court record. The truthfulness and accuracy of a person 

whose words are spoken by another witness cannot be tested under cross-examination 

nor can that person’s demeanour while giving their statement be assessed.96 The defence 

is not entitled to adduce hearsay evidence to establish facts which, if proved, would be 

relevant and would assist their case.97 

Protections are provided both constitutionally and statutorily for the maker of statement. The 

Seychellois Charter of Fundamental Human Rights and Freedoms contains in articles 18(3) 

the right to remain silent and 19(2) (g) the right not to be compelled to testify or confess guilt 

and implicitly the unenumerated right not to incriminate oneself in criminal trials. Section 

129 of the Criminal Procedure Code does allow formal admissions made by the prosecutor 

or the accused person if such admissions may be given in oral evidence by the maker of the 

statement but such evidence is only against the maker of the statement. 

92. Seychelles Construction Company Ltd v Braun [2005] SCCA 9.
93. [2014] SCCA 18.
94. Ibid.
95. Pierre v MacQueen (1983) SLR 155.
96. R v Dubignon (1998) SLR 43.
97. Ibid.A
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Common law and statute have however provided exceptions 

to hearsay. Evidence contained in admissions and 

confessions may in certain circumstances be admitted in 

evidence against the maker of the statement to prove the 

truth of the facts they contain. Confessions are clearly 

distinct from admissions made to ordinary citizens, who are 

those not in authority over the accused person. Extra-curial 

admissions by accused persons to ordinary citizens are 

and were not subject to the same limitations or conditions 

imposed on confessions and continue to be an exception to 

hearsay. As such they are regarded as informal admissions 

and are statements that are, or may turn out to be, adverse 

to the case of the person who makes it and are generally 

admissible to prove the truth of the facts they contain.98 

Moreover, the res gestae exception has been applied in 

criminal cases.99

SOUTH AFRICA
Hearsay evidence is generally inadmissible.100 Exceptions 

to this general rule include when parties consent (subject 

to compliance with other admissibility requirements);101 

hearsay evidence is provisionally admitted by the court and 

the declarant later testifies;102 or the court finds that the 

hearsay is admissible in the interests of justice, considering 

the following factors:103

1. the nature of the proceedings;104

2. the nature of the hearsay;105

3. the purpose for the hearsay (e.g., corroboration);106

4. the hearsay’s probative value;107 

5. the reason why the declarant does not testify  

(e.g., death);108

6. any prejudice to the opposing party;109 and

7. any other relevant factor.110

98. Alphonse v R SCA 14/2015.
99. See Roble & Ors v R [2015] SCCA 24.
100. Law of Evidence Amendment Act 1997, s 3.
101. Ibid, s 3(1)(a).
102. Ibid, ss 3(1)(b), 3(3).
103. Law of Evidence Amendment Act 1997, s 3(1)(c).
104. Ibid, s 3(1)(c)(i); see, e.g., Makhathini v Road Accident Fund 14 November 2001 

para 15.
105. Law of Evidence Amendment Act 1997, s 3(1)(c)(ii) (The court will be more critical of 

oral hearsay as it is more susceptible to variance, leading to a higher probability of 
inaccuracy and unreliability, than documentary hearsay evidence).

106. Ibid, s 3(1)(c)(iii) (Generally, the courts are more willing to admit hearsay evidence 
that corroborates other evidence than independent hearsay because the latter could 
prove decisive in convicting an accused, unless there are compelling reasons to do 
so); see, e.g., S v Ndhlovu and Others 31 May 2002 para 39. 

107. Law of Evidence Amendment Act 1997, s 3(1)(c)(iv).
108. Ibid, s 3(1)(c)(v). 
109. Ibid, s 3(1)(c)(vi). 
110. Ibid, s 3(1)(c)(vii). 

Confessions are 
clearly distinct from 
admissions made 
to ordinary citizens, 
who are those not 
in authority over the 
accused person.

file:///C:\Users\24828\AppData\Local\Packages\Microsoft.Office.Desktop_8wekyb3d8bbwe\LocalCache\Roaming\Microsoft\Word\Seychelles%20Evidence%20Cases\Narajan%20Alphonse%20v%20Rep(Twomey%20JA)Judg-11-8-17.docx
file:///C:\Users\24828\AppData\Local\Packages\Microsoft.Office.Desktop_8wekyb3d8bbwe\LocalCache\Roaming\Microsoft\Word\Seychelles%20Evidence%20Cases\Roble%20&%20Ors%20v%20%20R%20%20%5b2015%5d%20SCCA%2024.docx
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TANZANIA 

Civil cases
Hearsay evidence is usually inadmissible111 because, in general, oral evidence must be 

direct.112 Under limited circumstances, however, hearsay may be admitted in civil or criminal 

proceedings where the declarant is unable to appear in court and where the statement:

• was made by a person about the cause of their death or the circumstances resulting in 

their death, if the cause of death is in question;

• was made in the ordinary course of business and, in particular, consists of an entry 

or memorandum made in books or records kept in the ordinary course of business or 

discharge of professional duty;

• was a written or signed acknowledgement of the receipt of money, goods, securities, 

or property of any kind, or of the date of a letter or other document usually dated, 

written, or signed by the declarant;

• was against the pecuniary or proprietary interest of the person who made the 

statement, or when the statement would expose the declarant to criminal prosecution 

or a suit for damages;

• gave the declarant’s opinion as to the existence of any public right, custom, or matter 

of public or general interest, if the statement was made before any controversy 

regarding such right, custom, or matter had arisen and further provided that the 

declarant likely would have been aware of the existence of the right, custom, or matter;

• relates to the existence of a relationship and the statement was made before 

the dispute arose, provided the statement was made by a person having special 

knowledge of the relationship;

• relates to the existence of a relationship and the statement was made in a will or deed 

relating to the affairs of the family to which the deceased person belonged;

• relates to the existence of a relationship and was made in a family pedigree or upon a 

tombstone, family portrait, or other thing on which such statement was made before 

the question in dispute arose;

• is contained in a document which relates to any transaction by which a relevant right 

or custom was created, claimed, modified, recognised, asserted, or denied, or which 

was inconsistent with its existence;

• was made by expressed feelings or impressions on their party relevant to the matter  

in question. 113

Criminal cases
When direct oral evidence of a relevant fact would be admissible, a written or electronic 

statement by a person who is or might be a witness is admissible as proof of the relevant fact 

if: (1) the maker of the statement cannot be called as a witness; (2) the statement is signed 

by the person who made it; (3) the statement contains a declaration to the effect that it is 

true to the best of the maker’s knowledge and belief, (4) the statement was made with the 

knowledge that, if it were tendered in evidence, the maker would be held liable for perjury if 

they had lied; and (5) no party objects within 10 days of receiving a copy of the statement.114

111. See, e.g., Francis Eliud@Mnyamwezi v Republic, Criminal Appeal No 82 of 2021 p 10 (2022). 
112. Evidence Act Cap 6 (GN No. 4 2016) s 62. 
113. Ibid, s 34. 
114. Ibid, s 34B. 
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UGANDA
Generally, oral evidence must be direct, which 

means that the witness must have seen, heard, 

or sensed the fact being introduced as evidence, 

or in respect to opinion evidence, that the witness 

holds the opinion on the grounds of what he/she 

saw, heard, or sensed.115 The exceptions to the rule 

against hearsay are:

1. if the author of an expert opinion is dead or 

cannot be found, or has become incapable of 

giving evidence or cannot be called as a witness 

without unreasonable delay or expense;116 

2. if oral evidence refers to the existence or 

condition of any material thing other than 

a document, the court may require the 

production of that material for inspection;117 or, 

3. if the person who made the written or verbal 

statement is dead or that person’s presence 

cannot be procured without unreasonable 

delay or expense, the following are admissible 

statements:

a. from a person regarding the cause 

or circumstances of his or her death, 

regardless of whether or not the person 

believed they were dying;118

b. made in the ordinary course of business;119

c. against the speaker’s pecuniary or 

proprietary interest, or that would subject 

the speaker to criminal or civil liability;120

d. of opinion regarding the existence of a 

public right or custom, or a matter of  

public or general interest, if the speaker 

would likely have been aware of it and the 

speaker made the statement before the 

controversy involving the right, custom, or 

matter arose;121

e. related to the existence of a relationship by 

blood, marriage, or adoption, if the speaker 

had special knowledge of the relationship 

and the statement was made before the 

relationship was in dispute;122

115. Evidence Act 1909, s 59(a)–(d). 
116. Ibid, at ss 59(e)–(f).
117. Ibid, ss 59(e)–(f).
118. Ibid, s 30(a).
119. Ibid, s 30(b).
120. Ibid, s 30(c).
121. Ibid, s 30(d).
122. Ibid, s 30(e).
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f. related to the existence of any relationship by blood, 

marriage, or adoption between deceased persons, 

and is made in a will or deed relating to the affairs 

of the family to which any such deceased person 

belonged, or to family pedigree, or upon a family 

tombstone, portrait, or other thing on which such 

statements are usually made, and before the matter 

was in dispute;123

g. related to a deed, will, or document related to any 

transaction related to a right or custom;124

h. made by a number of persons and expressing feelings 

or impressions relevant to the matter in question.125 

Finally, evidence is relevant if previously given in a judicial 

proceeding, or by any person authorised to take it, that is 

relevant in a subsequent proceeding, if the witness is dead, 

cannot be found, is incapable of giving evidence, is preventing 

from giving evidence by an adverse party, or if the witness’ 

presence cannot be obtained without an unreasonable delay 

or expense, and if:

a. the proceedings are between the same parties or interests;

b. the adverse party had the opportunity to cross-examine 

in the first proceeding; and

c. the issues were substantially the same in  

the first and second proceedings.126

123. Ibid, s 30(f).
124. Ibid, s 30(g).
125. Ibid, s 30(h).
126. Ibid, s 1.

… evidence is relevant 
if previously given in 

a judicial proceeding, 
or by any person 

authorised to take it …
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H
earsay

ZAMBIA

Civil cases
There are no legislative provisions dealing explicitly with hearsay. The 1998 and 

1999 Civil Procedure Rules of the Supreme Court of England and Wales (White 

Book) (which, as noted above, apply to Zambia) establish that hearsay evidence 

means a statement, made otherwise than by a person while giving oral evidence in 

proceedings, which is tendered as evidence of the matters stated.127 

The party that intends to rely on hearsay evidence at trial should inform the other 

parties that the witness is not being called to give oral evidence and provide the 

reason for not calling the witness.128 The White Book does not list the direct rules 

against the exclusion of hearsay evidence.

Generally, use of hearsay in affidavits has been considered to be both ineffective and 

‘highly undesirable’.129 This is especially the case in contested matters.130

Criminal cases
Hearsay evidence is inadmissible in criminal cases, provided that the statement is 

being used to prove its contents.131 It is a fundamental rule of evidence that hearsay, 

whether oral or written, common law and statutory exceptions apart, is inadmissible 

in criminal proceedings.132

Res gestae is an exception to the rule against hearsay, and statements ‘so clearly 

made in circumstances (of proximate but not exact contemporaneity) of spontaneity 

or involvement in the event or pressure to exclude the possibility of concoction or 

distortion to the advantage of the maker or disadvantage of the accused’ can be 

admitted.133 This includes dying declarations134 and other statements made where 

the declarant can be considered to be ‘deeply, physically and emotionally’ involved 

in the event.135 

127. See, Civil Procedure Rules 1998, s 33 (United Kingdom).
128. Ibid, ss 33.2(1)(b), 33.2(2)(a) (United Kingdom).
129. E.g., Chikuta v Chipata Rural Council [1974] ZMSC 26 p 243. 
130. E.g., Billingsley v Mundi [1982] ZMSC 4 p 2.
131. And not, for example, to merely prove that a statement was made (e.g., Tembo v The People [2011] ZMHC 101 p 16).
132. See, Shamwana and 7 others v The People, ZMHC 9 p 90 (1982) (citing Subramaniam v Public Prosecutor (1956) 1 

W.L.R. 965 p 970, stating: ‘Evidence of a statement made to a witness by a person who is not himself called as a witness 
may or may not be hearsay. It is hearsay and inadmissible when the object of the evidence is to establish the truth of what 
is contained in the statement. It is not hearsay and is admissible when it is proposed to establish by the evidence, not the 
truth of the statement, but the fact that it was made. The fact that the statement was made, quite apart from its truth, 
is frequently relevant in considering the mental state and conduct thereafter of the witness or of some other person in 
whose presence the statement was made.’). 

133. People v Banda [2012] ZMHC 73 pp 22–23 (citing People v Nguni (1977) Z.R. 376.
134. Ibid.
135. People v Kapaipi [2014] ZMHC 56 p 8.

https://www.legislation.gov.uk/uksi/1998/3132/made
file:///C:\Users\Joelle\Downloads\Chikuta%20v%20Chipata%20Rural%20Council%20(S.C.Z.%20Judgment%2038%20of%201974)%20%5b1974%5d%20ZMSC%2026%20(08%20October%201974)%20p%20243
https://zambialii.org/zm/judgment/supreme-court-zambia/1982/4
https://zambialii.org/zm/judgment/high-court-zambia/2011/101
https://zambialii.org/zm/judgment/supreme-court-zambia/1985/9
https://zambialii.org/zm/judgment/high-court-zambia/2012/73
https://zambialii.org/zm/judgment/high-court-zambia/2014/56
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ZIMBABWE

Civil cases
If direct oral evidence from the declarant would be admissible in the proceedings, 

evidence of the declarant’s statement – oral, written, or otherwise – is admissible as 

evidence of any fact in the statement.136 The witness must have first-hand knowledge 

of the statement if it is not in a document.137 If it is in a document, then only the 

document or an admissible copy is acceptable.138 In weighing hearsay evidence, 

the court must consider how ‘fresh [the facts were] in the [declarant’s] mind’ at the 

time of the statement and whether the declarant had any motive to lie.139 Hearsay 

evidence is also permissible in urgent interlocutory applications.140 

Criminal cases 
Hearsay evidence is inadmissible in criminal cases, subject to the rules of the 

Supreme Court of Judicature in England.141 Exceptions, also subject to the English 

court rules, include certain statements142 by someone who is deceased; unfit to 

attend due to bodily or mental condition; or cannot be identified, found, or otherwise 

brought before the court.143 Dying declarations must meet similar admissibility 

requirements.144

136. Civil Evidence Act Chapter 8:01 (2016) s 27.
137. Ibid, s 27(3)(a).
138. Ibid, s 27(3)(b).
139. Ibid, s 27(4).
140. E.g., Hiltunen v Hiltunen [2008] ZWHHC 99 p 2 (‘where an explanation as to why direct evidence cannot be led is 

tendered and the basis of belief and information by the deponent is fully given in the affidavit’). 
141. Criminal Procedure and Evidence Act Chapter 9:07 (2016) s 253.
142. Ibid, s 253(2) (‘When evidence of a statement, oral or written, made in the ordinary course of duty, contemporaneously 

with the facts stated and without motive to misrepresent, would be admissible in the Supreme Court of Judicature in 
England if the person who made the statement were dead, such evidence shall be admissible in any criminal proceedings 
if the person who made the statement is dead or unfit by reason of his bodily or mental condition to attend as a witness or 
cannot with reasonable diligence be identified or found or brought before the court.’)

143. Ibid.
144. Ibid, s 254 (‘(1) A declaration made by any deceased person upon the apprehension of death shall be admissible or 

inadmissible in evidence in every case in which such declaration would be admissible or inadmissible in any similar case 
depending in the Supreme Court of Judicature in England.

 (2)  When it is made to appear to the satisfaction of any magistrate that any person is dangerously ill and, in the opinion 
of a medical practitioner, not likely to recover from such illness and is able and willing to give material information 
relating to any offence or to any person accused of any offence, and it is not practicable to examine in accordance with 
any other provision of this Act the person so being ill, it shall be lawful for the said magistrate to take in writing the 
statement on oath of such person.

 (3) T he magistrate taking a statement in terms of subsection (2) shall sign it and set out his reason for taking the same,  
the date and place of taking it and the names of the persons, if any, present at the time.

 (4) I f afterwards, upon the trial of any offender or offence to which the same may relate, the person who made a 
statement taken in terms of subsection (2) is proved to be dead, or if it is proved that there is no reasonable probability 
that such person will ever be able to travel or give evidence, it shall be lawful to read such statement in evidence 
either for or against the accused without further proof thereof – 
(a) if the same purports to be signed by the magistrate by or before whom it purports to be taken; and 
(b)  if it is proved to the satisfaction of the court that reasonable notice of the intention to take such statement has 

been served upon the person, whether prosecutor or accused, against whom it is proposed to be read in evidence 
and that such person or his legal representative had or might have had, if he had chosen to be present, full 
opportunity of cross-examining the person who made the same.’)A
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Introduction 

In this Chapter we shift to consider specific areas of law 

which tend to have specialised rules of evidence. While most 

jurisdictions have legislation to deal with cases pertaining to 

elections, civil confiscation, and tax and revenue, there are 

rules in some instances that derive from common law which 

need to be considered. 

A  Civil Confiscation cases 
(belief evidence) 

Most jurisdictions will have legislation dealing with civil 

confiscation, or proceeds of crime. In such instances, a 

prosecutor or investigating agency may apply for a restraint 

order or a civil confiscation of the assets of a person 

being investigated where it is believed that the assets are 

proceeds of crime, and that there is a risk that the assets 

will be dissipated. The civil standard of proof applies, and 

belief evidence is admissible. The application is based on 

an affidavit by the Prosecutor or investigating officer that it 

is their reasonable belief that the assets are the proceeds 

of crime which ought to be seized in order to be preserved 

pending the investigation and trial of their owner. Most 

Proceeds of Crime laws allow the initial freezing of assets 

to occur prior to the criminal charges being pressed against 

the accused and the initial application for civil confiscation 

(which is provisional) may be brought ex parte (without 

notice to the person being investigated). It is correct in 

such instances for the court to carefully consider the belief 

evidence presented to them to see whether the belief is 

reasonable and the confiscation is necessary to prevent the 

dissipation of the assets.

In assessing the evidence presented in the affidavit, a 

court is applying a civil standard (unless statute provides 

otherwise) in ensuring that (1) there is a criminal investigation 

with regard to an offence; (2) there are reasonable grounds 

to suspect that the alleged offender has benefited from his 

criminal conduct; and (3) the order is necessary to prevent 

the dissipation of the assets. The standard of ‘reasonable 

belief’ is more than mere suspicion and should be a rational 

belief based on adequate supporting material, but does 

not require the adducing of as much evidence as would be 

required to convict.

The standard of 
‘reasonable belief’ 
is more than mere 

suspicion and should 
be a rational belief 

based on adequate 
supporting material, 
but does not require 

the adducing of  
as much evidence  

as would be required  
to convict.



The purpose of the seizure is to preserve the assets pending the criminal investigation and 

trial. It is also usually required that the affidavit aver that there is a real risk that the assets 

may be dissipated. This is usually not a problematic, but the order should not be granted if 

there is no risk or the risk is merely fanciful.1 

The precedent of the Supreme Court of Ireland in the case of F McK v GWD (Proceeds of 

Crime Outside the State)2 is instructive. In that case, McCracken J identified the different 

functions of sections 3 and 8 of their Proceeds of Crime Act in relation to the procedures to be 

adopted by the trial judge in considering an application when presented with belief evidence:

… the correct procedure for a trial judge in circumstances such as those in the present 

case is:

… He should consider the evidence given by the member or authorised officer of his belief 

and at the same time consider any other evidence … which might point to reasonable 

grounds for that belief;

if he is satisfied that there are reasonable grounds for the belief, he should then make a 

specific finding that the belief of the member or authorised office is evidence;

only then should he go on to consider the position under s. 3. He should consider the 

evidence tendered by the plaintiff, which in the present case would be both the evidence 

of the members or authorised officer under s. 8 and indeed the evidence of the other 

police officers;

he should make a finding whether this evidence constitutes a prima facie case under s. 

3 and, if he does so find, the onus shifts to the defendant or other specified person;

he should then consider the evidence furnished by the defendant or other specified person 

and determine whether he is satisfied that the onus undertaken by the defendant or other 

specified person has been fulfilled;

if he is satisfied that the defendant or other specified person has satisfied his onus of proof 

then the proceedings should be dismissed;

if he is not so satisfied, he should then consider whether there would be a serious risk  

of injustice. 

If the steps are followed in that order, there should be little risk of the type of confusion 

which arose in the present case.3

B  Tax and revenue cases

The ‘revenue rule’ generally permits courts to decline entertaining cases or enforcing 

foreign tax judgments or foreign revenue laws.4 In Boucher v Lawson,5 Lee J held: ‘[T] he 

right of an English subject cannot be altered by the general law of any other country.’ Lord 

Mansfield stated in Holman v Johnson:6 ‘no country ever takes notice of the revenue laws 

of another’.7 However, in that same case, it was held that domestic revenue laws were not 

sufficient to void an agreement construed under foreign commercial law. 

1. Re AJ & DJ (Unreported, December 9, 1992, UK Court of Appeal per Glidewell LJ). See also Jennings v CPS [2005] 4 All ER 391.
2. [2004] 2 IR 470.
3. Ibid, 491.
4. Brenda Mallinak, ‘The Revenue Rule: A Common Law Doctrine for the Twenty-First Century’ (2006) 16 Duke Journal of Comparative 

& International Law 79–124.
5. (1734) 95 Eng. Rep. 55, 55 (KB) at [56].
6. (1775) 98 Eng. Rep. 1120, 1121 (KB).
7. Echoed the same at 165 in Planche v Fletcher (1779) 99 Eng. Rep. 164, 164 (KB).
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The revenue rule is not used to salvage agreements to sell goods that are intended to be 

smuggled in contravention of the foreign state’s export restrictions or a ban on the goods 

intended for import.8 Any such agreements would be found void as against public policy 

(since the prohibition and export control laws are not revenue laws).9

The judiciary, limited by the revenue rule, cannot on their own accord engage in the 

recognition of foreign tax claims. Courts have extended the revenue rule to analogous laws 

that generate revenue for the foreign state, and to apply to the indirect collection of taxes 

for a governmental entity. Whether a bankruptcy claim is initiated by the government,10 or a 

third party is seeking to avoid payment on a contract because taxes will be assessed by a 

foreign government, courts in common law jurisdictions have relied on the revenue rule to 

decline jurisdiction over the bankruptcy and order payment on the contract.11

An English court deemed an action brought by the Municipal Council of Sydney for property 

assessments (where the statute provided that a claim should be pursued under Australian 

law)12 as one ‘in the nature of an action for a penalty or to recover a tax; it is analogous to 

an action brought in one country to enforce the revenue laws of another.’ The court further 

held that ‘it has always been held that an action will not lie outside the confines of the 

last-mentioned State’, and dismissed the appeal to be properly pursued in the courts of 

Australia.13 

The Government of India, in 1955, attempted to recover income and capital gain taxes 

from a company that failed to pay its taxes following liquidation. The House of Lords 

applied the revenue rule and laid down three justifications for the same.14 Lord Keith held 

that national sovereignty barred the collection of taxes for another nation, stating, ‘that 

enforcement of a claim for taxes is but an extension of the sovereign power which imposed 

the taxes, and that an assertion of sovereign authority by one State within the territory of 

another … [is] contrary to all concepts of independent sovereignties.’15 Lord Keith further 

considered that a detailed examination of a foreign state’s revenue law may offend the 

state and should, for this reason, be avoided.16 Lord Somervell offered a third justification 

(highlighting administrative difficulties), holding that ‘[i]f one considers the initial stages of 

the process, which may … be intricate and prolonged, it would be remarkable comity if 

State B allowed the time of its courts to be expended in assisting in this regard the tax 

gatherers of State A.’17 

The revenue rule protects the judiciary from determining matters best left to the other 

branches of government and delving into the complex and sensitive area of tax enforcement 

for other nations. 18 Note that the revenue rule can be abrogated in an agreement between 

respective countries through a treaty.

8. Foster v Driscoll [1929] 1 KB 470, 515 (AC 1928) (appeal taken from Eng.).
9. See Foster [1929] 1 KB at 515; Regazzoni v Sethia [1958] AC 301, 302 (HL 1957) (appeal taken from Eng.) 322.
10. Peter Buchanan Ltd. v McVey [1954] Ir. 89 (1951) (SC).
11. See Rossano v. Mfrs. Life Ins. Co (1963) 2 QB 352 (Eng.).
12. Mun. Council of Sydney v Bull [1909] 1 KB 7, 12 (AC 1908) (appeal taken from Eng.).
13. Ibid, 12–13.
14. Gov’t of India v Taylor [1955] AC 491, 504–14 (HL 1955).
15. Ibid, 511. Note, extradition is available for taxpayers who commit criminal violation of revenue rules.
16. Ibid, 511–12.
17. Ibid, 514.
18. Mallinak (n 4) 124.
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C  Elections cases

In the case of Opitz v Wrzesnewskyj,19 it was held that an applicant who seeks to annul an 

election bears the legal proof throughout. In the Ugandan case of Col. Dr. Kizza Besigye v 

Museveni Yoweri Kaguta and Electoral Commission,20 it was held that the burden of proof 

in electoral petitions – as in other civil cases – lies on the petitioner to prove his case to the 

satisfaction of the court. 

In Lewanika and Others v Chiluba,21 the Supreme Court held that the standard of proof 

needed in an electoral petition should be somewhere between the civil standard – balance 

of probabilities – and the criminal standard of beyond reasonable doubt. The reasoning 

behind this is that when the consequences of evidence would result in serious impairment 

of one’s constitution rights, the interests of justice demand that a higher standard of proof 

be adhered to.

Similarly, in Kenya, in the case of Sarah Mwangudza Kai v Mustafa Idd Salim & 2 Others,22 

it was held: 

It is … obvious that [election petitions] are matters of great public importance and the 

public interest in their resolution cannot be overemphasized. And because of this peculiar 

nature of election petitions, the law requires that they be proved on a higher standard of 

proof than the one required to prove ordinary civil cases. 

In Ramkalawan v Electoral Commission & Ors,23 it was held that 

[a]n election is not voided unless the petitioner shows on a balance of probabilities that 

it is so multiple, so serious, so prevalent and widespread that it cannot be said that it 

is by and large or substantially in order. On the other hand, if there are illegal practices 

which have occurred in places and times which are few and far between, an election 

cannot be voided. 

In Raila Odinga v The Independent Electoral and Boundaries Commission & Ors 24 the 

court held: 

The conduct of the presidential election was not perfect, even though the election had 

been of the greatest interest to the Kenyan people who had voluntarily voted. Although 

there were many irregularities in the date and information capture during the registration 

process, they were not so substantial as to affect the credibility of the electoral process 

and besides, no credible evidence has been adduced to show that such irregularities were 

premeditated and introduced by the 1st respondent, for the purpose of causing prejudice 

to any particular candidate.25 

19. (2012) 3 SCR 76.
20. ([2007] UGSC 24.
21. [1998] ZMSC 11.
22. [2013] eKLR.
23. (SCA CP 01/2016) [2016] SCCA 28.
24. [2013] KLR-SCK Petition No. 5 of 2013 & No. 1 of 2017.
25. See also Mumbwa East Constituency; Loongo v Shepande (1983/Hp/Ep/25).
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Further, where a party alleges non-conformity with the electoral 

law, the petitioner must not only prove that there had been non-

compliance with the law, but that such failure of compliance 

had not affected the validity of the elections. This emerged 

from a long-standing common law approach in respect of 

alleged irregularity in the acts of public bodies. Therefore, the 

petitioner must have set out his petition by raising firm and 

credible evidence of the public authority’s departures from the 

prescriptions of the law.

In the Ugandan case of Amama Mbabazi v Yoweri Kaguta 

Museveni and Others,26 the court held that there was a lack of 

substantial evidence of irregularities in the election, or evidence 

that such irregularities would have affected the result. 

In the case of Rtd. Col. Dr Kizza Besigye v Electoral Commission, 

Yoweri Kaguta Mueveni,27 it was held that it was not proved to 

the satisfaction of the court that the failure to comply with the 

provisions and principles laid down in the Elections Acts and 

the Constitution, affected the results of the presidential election 

in a substantial manner. Furthermore, the fact that these 

malpractices were proved to have occurred is not enough. The 

petitioner had to go further and prove their extent, degree, and 

the substantial effect they had on the election.

In Opitz v Wrzesnewskyj, the Canadian Supreme Court stated:

The practical realities of election administration are such that 

imperfections in the conduct of elections are inevitable … 

A federal election is only possible with the work of thousands 

of Canadians who are hired across the country for a period 

of a few days or, in many cases, a single 14-hour day. 

These workers perform many detailed tasks under difficult 

conditions. They are required to apply multiple rules in a 

setting that is unfamiliar. Because elections are not everyday 

occurrences it is difficult to see how workers could get 

practical on-the-job experience … The current system of 

electoral administration in Canada is not designed to achieve 

perfection, but to come as close to the ideal of enfranchising 

all entitled voters as possible. Since they system and the Act 

are not designed for certainty alone, courts cannot demand 

perfect certainty. Rather, courts must be concerned with the 

integrity of the electoral system. This overarching concern 

informs our interpretation of the phrase “irregularities … that 

affected the result”.28

26. Election Petition No. 1 of 2016.
27. [2007] UGSC 24.
28. Opitz v Wrzesnewskyj (n 19) p 198 per Rothstein and Moldaver JJ.

… where a party 
alleges non-

conformity with 
the electoral law, 

the petitioner must 
not only prove that 

there had been non-
compliance with  
the law, but that  

such failure of 
compliance had not 
affected the validity 

of the elections.



 

COUNTRY-SPECIFIC DISCUSSIONS ON:
CIVIL CONFISCATION CASES, TAX AND REVENUE  
CASES AND ELECTIONS CASES

BOTSWANA

Civil confiscation cases
A court may grant a civil forfeiture order if it is satisfied on the balance of probabilities 

that the property is a proceed or instrument of domestic or foreign serious criminal 

activity.29 Proof of conviction or that a person was found guilty in relation to a similar 

offence arising from the same facts is proof that the person committed the serious 

crime-related activity.30 

Tax and revenue cases
If a person is charged with the offence of failure to pay a tax, the person is deemed 

to have failed to pay that tax unless they prove the contrary.31 The Commissioner 

General may require any person to provide, produce, or submit to an examination 

by the Commissioner General regarding information demonstrating the person’s 

chargeable income or any information necessary to the fulfilment of the Commissioner 

General’s duties.32 The Commissioner General or their authorised agent can enter 

any premise at any time of day without notice in order to inspect, seize, or copy 

documents where necessary to determine the tax liability of any person.33 As part of 

this search, the Commissioner General may search anything that he or she believes 

may contain money or documents.34

Elections cases
The High Court has jurisdiction over any question regarding the validity of a National 

Assembly election.35 The Electoral Act mandates election rules, including types of 

and penalties for offences,36 corruption, and illegal practices.37 Any voter or candidate 

in the relevant constituency may petition election results in the High Court,38 which 

may find the election results i) valid in favour of the respondent, ii) invalid because 

another candidate is entitled to be declared duly elected, or iii) invalid with no duly 

elected candidate.39

29. Proceeds and Instruments of Crime Act s 27(1); see Asset Recovery Inter-Agency Network Southern Africa, ‘Casebook on 
Money Laundering and Proceeds of Crime’ (UNODC August 2020) https://www.unodc.org/documents/southernafrica//
Publications/TransnationalOrganisedCrime/Case_Book_2020_edited_version.pdf accessed 5 December 2022, for 
Botswana case law examples related to property preservation orders/restraining orders, civil forfeiture of the proceeds of 
crime, and restraint of assets.

30. Proceeds and Instruments of Crime Act 2014, s 27(5). 
31. Criminal Procedure and Evidence Act 2005, s 275.
32. Income Tax Act 2006, s 69. 
33. Ibid, s 70(1). 
34. Ibid, s 70(1)(a).
35. Constitution 1966 (as amended), s 69(1).
36. Electoral Act (amended) 2004, ss141–149.
37. Ibid, ss 90–115.
38. Ibid, s 116 (for additional election petition procedural rules, see ss 117–140).
39. Ibid, s 121(2)(f)–(i).
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ESWATINI

Civil confiscation cases
The Prevention of Organised Crime Act 2018 requires that the proceeds of crime be 

forfeited to the State40 and that seized property be managed and preserved according 

to the court’s instructions upon application of the Director of Public Prosecutions.41 The 

Criminal Matters (Mutual Assistance) Act 2001 and Money Laundering and Financing 

of Terrorism (Prevention) Act 2011 also govern asset recovery and forfeiture.42 The 

Money Laundering and Financing of Terrorism (Prevention) Act, Part 7, details how 

property may be restrained, searched, seized, and forfeited. An application for a 

restraining or forfeiture order can be made regardless of whether the person whose 

assets are targeted has been charged or convicted of an offence.43 A court may 

issue a restraining order, which prevents the person from disposing of the property, 

if it is satisfied that there are reasonable grounds that the money or property relates 

to unlawful activity, a money laundering offence, or a financing of terrorism offence.44 

‘Reasonable grounds’ is also the standard for a forfeiture order.45 

Tax and revenue cases
If a taxpayer claims that they have an exemption or are not liable to tax chargeable, 

the burden of proof rests on them.46 On the offence of bringing into Eswatini or 

possessing a blank or incomplete invoice, bill head, or similar document, the burden 

of proof of the ‘lawful excuse’ defence lies with the defendant.47 Finally, where an 

assessment as to tax payable is made by the Commissioner-General, the burden of 

proving that an assessment is excessive lies with the person objecting.48 

Elections cases
Section 28(1) of the Establishment of the Parliament of Swaziland Order provides that 

the High Court has jurisdiction to hear and determine any question relating to whether 

any person has been validly elected as an elected member of the house.49 Petitions 

can also be heard in the High Court in order to determine whether an election should 

be declared void.50 

40. United Nations, ‘Proceeds of any criminal activity will be forfeited to the State, says Eswatini Prime Minister’  
(19th September 2019) https://eswatini.un.org/en/17785-proceeds-any-criminal-activity-will-be-forfeited-state- 
says-eswatini-prime-minister accessed 5 December 2022.

41. United Nations Implementation Review Group, Review of implementation of the United Nations Convention against 
Corruption: Eswatini (September 2019) 11 https://www.unodc.org/documents/treaties/UNCAC/WorkingGroups/
ImplementationReviewGroup/2-4September2019/V1908902e.pdf accessed 5 December (citing Prevention of  
Organised Crime Act 2018, s 42.

42. Ibid.
43. Money Laundering and Financing of Terrorism (Prevention) Act 2011, s 44(1).
44. Ibid, ss 45(1) and (3).
45. Ibid, ss 57(1), (13). 
46. Income Tax Order 1975 (as amended), s 53.
47. Customs and Excise Act 1971, s 80(1)(h).
48. Value Added Tax Act 2011, s 38.
49. Ngcobo v Ngwenya [2004] SZHC 17 p 7. 
50. Makhubu v Chief Electoral Office and Others [2003] SZHC 114 p 2 (citing Parliament Petitions Act 1958, s 7(1)). 
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KENYA

Civil confiscation cases
For civil confiscation, the Civil Procedure Rules provide for the execution of seizure 

of specific movable property.51 

The Proceeds of Crime and Anti-Money Laundering Act, Parts VII and VIII, respectively 

govern criminal and civil forfeiture. Civil procedure and evidence rules apply to civil 

and criminal forfeitures.52 

When determining whether a criminal defendant derived a benefit from an offence, 

the defendant’s lack of legitimate income sufficient to justify property is prima facie 

evidence that the property is part of the derived benefit.53 Further, if a defendant 

fails to disclose or provides false information related to any property, the court 

shall accept that fact as prima facie evidence that this property forms part of the 

defendant’s derived benefit.54

The court may grant a civil forfeiture order, and exempt certain interests at the 

interested person’s request,55 on the balance of probabilities.56

Tax and revenue cases
In civil or criminal tax proceedings, (1) a certificate from the Commissioner stating 

that any amount is due from any person is conclusive evidence that the amount 

is due and payable from that person;57 (2) the burden of proving that any tax was 

paid or that any goods or services are exempt from taxation lies on the taxpayer; 

and (3) the Commissioner’s statement that a person is registered or not registered 

under the Tax Appeals Tribunal Act is conclusive evidence unless that person 

proves the contrary.58

Elections cases
The Election Offences and Elections Acts do not have evidence provisions, but 

provides for criminal penalties, which implies that they follow criminal evidence rules.59

51. Civil Procedure Rules 2010, Order 22, Rule 27.
52. Proceeds of Crime and Anti-Money Laundering Act 2009, Part VII s 56, Part VIII s 81.
53. Ibid, s 65(1).
54. Ibid, s 65(2).
55. Ibid, ss 93(1)–94(2)–(3), (5).
56. Ibid, s 92(1).
57. Tax Procedures Act 2015, ss 39(2), 50(1). 
58. Tax Appeals Tribunal Act 2013, s 38. 
59. E.g., Election Offences Act 2016, ss 3, 4; Elections Act 2011, s 57. 
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LESOTHO

Civil confiscation cases
The Money Laundering and Proceeds of Crime Act aims 

‘to enable the unlawful proceeds of all serious crimes to be identified, traced, 

frozen, seized, and eventually confiscated; and to require accountable institutions 

to take prudential measures to help combat money laundering.’60 

The Anti-Money Laundering Authority may apply ex parte to the High Court for a 

restraining order to prevent a person from accessing, disposing of, or otherwise 

dealing with any realisable property.61 If the accused has not been convicted of a 

crime, the court must find reasonable cause to believe that the accused derived 

a direct or indirect benefit from the crime and that the property is tainted by the 

alleged offence.62 To grant a restraining order against property of someone other 

than the accused, the court must find reasonable grounds to believe that the 

property is tainted by the offence and the accused has effective control of it.63

Tax and revenue cases
In Tsenoli v Lesotho Revenue Authority,64 the applicant approached the court for a 

declaratory order that section 41 of the Value Added Tax (VAT) Act65 and section 38 

of the Sales Tax Act,66 which permit the seizure of property in the possession of 

a person who has innocently purchased such property, were an unconstitutional 

violation of section 22 of the Constitution.67 The court stated that VAT is one of the 

main sources of revenue of Lesotho, and that its avoidance is common and extremely 

difficult to control, which places an extra burden on the Lesotho Revenue Authority 

to limit the recovery of any unpaid taxes to sellers or importers, which is the aim of 

the legislative provision in dispute.68 The court held that the provision is necessary 

and to find otherwise would create a situation where a person found in possession 

of goods on which VAT is owed would simply allege that he is only an innocent 

purchaser, thus leaving the Lesotho Revenue Authority with the insurmountable 

burden of proving the negative.69 Accordingly, the court held that the provisions are 

not unconstitutional.70 

60. Money Laundering and Proceeds of Crime Act 2008, Preamble. (For additional money laundering regulations and  
supplemental legislation, see, Lesotho’s Financial Intelligence Unit’s Legislation documents, available here: https://fiu.
org.ls/legislation/default.php).

61. Money Laundering and Proceeds of Crime Act 2008, s 67(1); also, e.g., MF Petroleum (Pty) Ltd v Counter Commercial 
Crime Unit, [2019] LSCA 58 paras 1, 4; The Star Décor Catering (Pty) Ltd v Counter Commercial Crime Unit [2020] LSCA 6 
paras 11–12.

62. Money Laundering and Proceeds of Crime Act 2008, s 68(1)(b)–(c).
63. Ibid, s 68(2)(d).
64. Tsenoli v Lesotho Revenue Authority [2011] LSHC 51.
65. Value Added Tax Act 2001.
66. Sales Tax Act 1995.
67. Tsenoli (n 64) pp 2–3 (s 38 of the Sales Tax Act is the predecessor to s 41 of the VAT Act. Save that the latter provision 

replaced the words, ‘sales tax’ with ‘value added tax’, it is identical to the former. Subsec (1) thereof provides as follows: 
‘The Commissioner may seize any goods in respect of which the Commissioner has reasonable grounds to believe that 
value added tax that is, or will become, due and payable in respect of the supply or import of those goods has not been, or 
will not be paid.’)

68. Ibid, at pp 6, 16–17 (pages correspond to PDF).
69. Ibid, p 17.
70. Ibid, p 17.
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Elections cases
The National Assembly Election Order states that, in determining a petition against election 

results, the High Court must be guided by the substantial merits of the case and good 

conscience, without regard to legal form or technicalities, and shall not be bound by 

the rules of evidence.71 In Basotho Democratic National Party v Independent Electoral 

Commission, the court referred to the judgement of Mathaba and Others v Lehema and 

Others where the court found that election petitions must be tried on oral evidence.72 The 

Basotho court, however, differentiated the two matters and held that oral evidence is only 

required where serious allegations of electoral irregularities were made, which was not the 

case in Basotho.73 

MALAWI

Civil confiscation cases
The Money Laundering and Proceeds of Serious Crime and Terrorist Act governs confiscation 

and establishes a presumption against the person who benefitted from the commission of 

a serious crime.74 This presumption establishes that (a) all of the person’s property as of 

the day the application was made shall be presumed to have come under his possession 

by virtue of committing the serious crime or offence for which he was convicted; and (b) all 

property that the accused received at any time in connection with the commission of the 

serious crime shall be presumed to have been received free of interest.75 In addition, the 

accused bears the burden of proving some sort of bona fide defence.76 

Tax and revenue cases
The Taxation Act establishes a specific burden of proof for appeal motions.77 This provision 

states that the burden of proving that ‘any amount is exempt from or not liable to income tax, 

or is subject to any deduction or allowance’ lies upon the person claiming such exemption.78 

Elections cases
The Supreme Court of Appeals has examined the burden and standard of proof in election 

cases.79 The Supreme Court summarized the rules thus: (1) in election cases, the petitioner 

‘must bear the initial burden to support his petition with evidence’,80 before the burden shifts 

to the respondent (the Electoral Commission); (2) the initial standard of proof of the petitioner 

is a ‘prima facie standard’ – not an ‘onerous’ one – before it shifts to the Electoral Commission; 

(3) the respondent must disprove the petitioner’s allegations on a balance of probabilities.81 

71. National Assembly Election Order 1992, s 104(1)–(2). 
72. Basotho Democratic National Party v Independent Electoral Commission LSCA 8 para 22 (citing Mathaba and Others v  

Lehema 1993–1994 LLR–LB 402 at 409). 
73. Ibid, para 31. 
74. Money Laundering and Proceeds of Serious Crime and Terrorist Act 2006, s 62(3).
75. Ibid.
76. Ibid, ss 30(4) and 77(2).
77. Taxation Act of Malawi 2006, s 95. 
78. Ibid. 
79. Mutharika and Another v Chilima and Another [2020] MWSC 1 p 37–38.
80. Ibid, 38.
81. Ibid, 39–40.
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MAURITIUS

Civil confiscation cases
The Prevention of Corruption Act shifts the burden of proof 

to the accused by presuming that when a gratification was 

received, the recipient knew that such gratification was made 

for a corrupt purpose.82 The Act further provides that evidence 

regarding unexplained wealth of the accused is admissible in 

corruption proceedings.83

The Good Governance and Integrity Reporting Act explains that 

the onus lies on the property owner to establish, on a balance 

of probabilities, that the property is not unexplained wealth.84

Finally, the Financial Intelligence and Anti-Money Laundering 

Act allows for the forfeiture of any property belonging to, in the 

possession of, or under the control of a person convicted of an 

offence under Part I of the Act, with a rebuttable presumption 

that the property in question was derived from crime.85 

Tax and revenue cases
The Value Added Tax Act establishes a specific burden of 

proof in relevant tax cases,86 including that the burden of 

proving that ‘any tax has been paid, or a supply of goods or 

service, or a person, is exempt from tax’ lies on the taxpayer.87 

It further states that in any proceedings arising out of the 

seizure of any goods under the Act, the burden of proving the 

seizure is illegal lies on the person making such allegation.88

Elections cases
Pursuant to the Representation of the People Act, claims for 

improper voter registration and objections to the registration 

of electors are to be brought in front of a registration officer 

and follow the same law and rules of evidence as civil cases 

before a magistrate.89 The Act also states that complaints 

about undue elections must proceed pursuant to the rules of 

the Courts Act.90

82. Prevention of Corruption Act 2002, s 83.
83. Ibid. s. 84 (2). The section provides that such evidence includes if the accused was 

‘maintaining a standard of living which was not commensurate with his emoluments or other 
income’;’ ‘in control of property to an extent which is disproportionate to his emoluments or 
other income;’ or ‘held property for which he, his relative or associate, is unable to give a 
satisfactory account as to how he came into its ownership, possession, custody or control.’

84. Good Governance and Integrity Reporting Act 2015, s 3(5).
85. Financial Information and Anti-Money Laundering Act 2002, s 8(2). 
86. Value Added Tax Act 1998, s 71. 
87. Ibid, s 71.
88. Ibid.
89. Representation of the People Act 1958, s 17. 
90. Ibid.
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NAMIBIA 

Civil confiscation cases
Section 36 of the Prevention of Organised Crime Act governs evidence related to proceeds 

of offences and related criminal activities.91 This section provides that any property that 

the accused holds is presumed to be derived from illegal activities unless the accused can 

prove legitimate sources of income sufficient to justify the interests in such property.92

Tax and revenue cases
The Tax Commissioner may emit a notice requesting records or computers in the taxpayer’s 

possession or custody.93 The production of a tax assessment notice shall be considered 

conclusive evidence that the assessment has been duly made and that the amount and all 

particulars of the assessment are correct.94 A taxpayer must maintain records, including 

the original tax invoices, tax credit notes, tax debit notes, and customs documentation 

relating to all imports and exports, to comply with the VAT rules.95 

Elections cases
The Electoral Act prescribes that a certificate of the Chief Electoral Officer is conclusive 

evidence that an election or referendum was being or had been held.96 

In Itula & Ors v Minister of Urban and Rural Development & Ors the court held that in order 

to justify a court order setting aside an election, a party to an election petition must make 

more than “allegations of irregularities without properly establishing them.”97 The court 

adopted the standard from Odinga98 that “the illegalities and irregularities committed by 

the 1st respondent (Commission) [needed to be] of such a substantial nature that no Court 

properly applying its mind to the evidence and the law … can in good conscience, declare 

that they do not matter and that the will of the people was expressed nonetheless”.99

91. Prevention of Organised Crime Act, 2004, Chapter 2, Part 3, s 36. 
92. Ibid.
93. Income Tax Act 1981, s 64.
94. Ibid, s 86.
95. Value-Added Tax Act 2000, s 48.
96. Electoral Act 2014, s 196.
97. Itula & Ors v Minister of Urban and Rural Development & Ors [2020] NASC 6 at para [88].
98. Raila Amolo Odinga v Independent Electoral and Boundaries Commission Presidential Petition No. 1 of 2017 [2017] eKLR at para 379.
99. Itula (n 97) at para [88].
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SEYCHELLES

Civil confiscation cases
The relevant Acts are the Anti-Money Laundering and 

Countering the Financing of Terrorism Act 2020, the Anti-

Corruption Act 2016, and the Proceeds of Crime (Civil 

Confiscation) Act 2008. The latter makes provision for ‘belief 

evidence’, stating ‘[w]here an application relies on belief 

evidence, the Court shall first consider whether there are 

reasonable grounds for the averred beliefs, and shall then 

consider whether the evidence tendered for the applicant 

discloses a prima facie case …’100

Tax and revenue cases
Where there is an ambiguity in the provisions of a tax 

statute, it should be construed in favour of the taxpayer.101 In 

determining whether someone’s principal business consists in 

the lending of money, the court should consider the intention 

of the relevant party and the nature of the transaction.102

The main Acts are the Excise Tax Act 2009, Entertainments 

Tax Act CAP 70, Tourism Marketing Tax Act 2013, Business 

Tax Act 2009, Income and Non-Monetary Benefits Tax Act 

2010, the Corporate Social Responsibility Tax Act 2013, 

Immovable Property Tax Act 2019, Seychelles Petroleum 

(Taxation) Act, and the Value Added Tax Act 2010 . 

Elections cases
The Acts that govern the elections in Seychelles are the 

Elections Act,103 the Political Parties (Registration and 

Regulation) Act CAP 173, and the Constitution.104 The court in 

Ramkalawan v Electoral Commission & Ors105 held: 

The state of mind in a civil action is in abstracto: the standard 

of a reasonable man (English law) or “la conduite d’un bon 

père de famille” (French Law). Criminal liability is assessed 

in concreto: whether this particular defendant had the 

mens rea required for the offence charged. Thus, while the 

standard in the mental element of fraud in criminal election 

action would be subjective, in a civil election action that 

would be objective, mitigated to a mere level of recklessness 

or carelessness, even if in either case “the intention is doing 

that thing which the Statute intended to forbid.”

100. Proceeds of Crime (Civil Confiscation) Act 2008, s 10 (1).
101. SDC v Commissioner of Taxes (2009) SLR 116.
102. Controller of Taxes v Sunrise Properties (1984) SLR 177.
103. Elections Act 1995 (Cap 68A).
104. Constitution of the Republic of Seychelles 1993 (Cap 42). 
105. (SCA CP 01/2016) [2016] SCCA 17 (12 August 2016).
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SOUTH AFRICA

Civil confiscation cases
The Prevention of Organised Crime Act provides that property obtained by means of 

criminal activities may be forfeited to the State, such as mechanisms for confiscation 

of proceeds of crimes and civil forfeiture.106 Any property that a defendant holds is 

presumed to be a benefit derived from unlawful activities unless the defendant can 

prove legitimate sources of income.107 Confiscation of property under these provisions 

is determined by the balance of probabilities (that the defendant benefitted from any 

criminal activity related to the offences for which he was convicted).108 

Tax and revenue cases
The Income Tax Act requires that the taxpayer bears the burden to prove any exemption, 

deduction, abatement, or set-off, or that a tax decision was wrong.109 However, the 

Supreme Court of Appeal held that, in auditing a taxpayer, the South Africa Revenue 

Services (SARS) is required to properly consider taxpayer documentation and to 

incorporate that information in its assessment.110 In SARS v Pretoria East Motors, the 

SARS alleged that the taxpayer provided insufficient proof but declined to review the 

taxpayer’s ledger accounts.111 The Court stressed that SARS is obliged to clearly specify 

the disputed documents so the taxpayer can adequately respond.112

Elections cases
The Electoral Act regulates the elections of the National Assembly, provincial legislatures, 

and municipal councils.113 Any interested party may make an objection concerning any 

aspect of an election that is material to the election’s final result.114 Such petitions must 

be brought to the Electoral Commission, the decisions of which may be appealed to the 

Electoral Court.115 

The Constitutional Court stated that the test for determining whether an election is 

free and fair is ‘the constitutional standard’, which means that the court must weigh 

all the evidence and determine ‘whether the constitutional requirement [of free and fair 

elections] was satisfied.’116

106. Prevention of Organised Crime Act 1998, Chapters 5–6. 
107. Ibid, s 22.
108. Ibid, ss 13(1), 13(5) (confiscation orders), 50(1) (forfeiture orders); V Basdeo, ‘The Law and Practice of Criminal Asset 

Forfeiture in South African Criminal Procedure: A Constitutional Dilemma’, (Sep 2014) 17(3) Potchefstroom Electronic Law 
Review, Part 2.2 http://www.scielo.org.za/pdf/pelj/v17n3/07.pdf; Annalise Kempen, ‘Taking the Profit out of Crime’ (SA 
National Prosecuting Office, The Asset Forfeiture Unit undated) p 3 https://www.npa.gov.za/sites/default/files/files/FAQs%20
on%20AFU.pdf accessed 5 December 2022.

109. Income Tax Act 1962, s 82.
110. See, e.g., South African Revenue Services v Pretoria East Motors (Pty) Ltd 12 June 2014 paras 12–13.
111. Ibid, para 12.
112. Ibid, paras 13–14.
113. Electoral Act 1998, s 3. 
114. Ibid, s 55(1).
115. Ibid, ss 55(2)–(6).
116. Kham and Others v Electoral Commission and Another [2015] ZACC 37, 2016 (2) BCLR 157 (CC), 2016 (2) SA 338 (CC)  

paras 90–91.
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TANZANIA 

Civil confiscation cases
After a corruption conviction, the Prevention and Combating of Corruption Act (PCCA) 

allows seizure of any property that was corruptly acquired.117 The convicted person, or 

any other person claiming an interest in the property, may adduce evidence to contest 

the government’s forfeiture application.118 The court will grant the forfeiture order if it is 

‘satisfied’ that the property was obtained through the corruption offence.119 The PCCA 

provides for a presumption of corruption120 unless proven otherwise.121 The Proceeds of 

Crime Act (POCA) provides similar grounds and procedures for post-conviction forfeiture,122 

including a reverse onus.123

Tax and revenue cases
In appeals of tax assessments or decisions, the burden of proof lies on the taxpayer.124 

Elections cases
The National Elections Act (NEA) grants jurisdiction over election petitions to the High 

Court.125 The NEA allows the election of a Member of Parliament to be voided if sufficient 

cause126 is proven to the ‘satisfaction’ of the court.127 While the NEA does not explicitly 

state the standard of proof, the Court of Appeal has stated that the standard is ‘beyond a 

reasonable doubt’.128

117. Prevention and Combating of Corruption Act, Cap 329 (No. 11 2019) s 40(2). 
118. Ibid, s 41(1)(b).
119. Ibid, s 42(1).
120. Ibid, s 35. (‘Where, in proceedings under this Act, it is proved that an advantage was offered, promised or given, or solicited, 

accepted or obtained or agreed to be accepted or obtained by a public official by or from a person, or agent of a person holding or 
seeking to obtain contract from a public office the advantage shall be deemed to have been offered, promised or given, solicited, 
accepted or obtained or agreed to be accepted or obtained as an inducement or reward as referred to in section 18 unless the 
contrary is proved.’).

121. Ibid, s 35.
122. Proceeds of Crime Act Cap 256 (No. 11 2019) ss 9(1), 14(1). 
123. Ibid, s 14(4). 
124. Tax Revenue Appeals Act Cap 408 (Rev edn 2019) s 18(2)(b). 
125. National Elections Act Cap 343 (Rev edn 2015) s 110(1 
126. Ibid, s 108(2). (Enumerated causes for voiding the election of an MP are: (a) the candidate made or condoned statements 

exploiting tribal, racial, religious, or gender/sex differences of the candidates; (b) non-compliance with the National Elections Act’s 
requirements for elections in a manner that affected the result; (c) the candidate was not qualified for election as an MP).

127. Ibid, s 108(2). 
128. Masato et al v Bulaya [2017] TZCA 183 pp 10, 23. 
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UGANDA

Civil confiscation cases
The Anti-Money Laundering Act regulates the seizure 

and restraint of proceeds of crime.129 According to the 

Act, an authorised officer may apply to court for an order 

restraining the disposition of property that the officer 

reasonably believes to be proceeds from crime.130 Where a 

person is convicted of an offence under the Act, the court 

may issue a confiscation order against any property tainted 

by the crime.131

Similarly, the Anti-Corruption Act regulates the seizure and 

restraint of the proceeds of corruption.132 There is a rebuttable 

presumption that any property or interest acquired by the 

convict within 10 years preceding the corruption conviction 

was derived from the corruption and/or that any of the 

convict’s expenditures before the conviction were paid with 

property obtained through corruption.133 The convicted 

person must have the opportunity to provide evidence in 

rebuttal of this presumption,134 and the Court shall not make 

the presumption if it presents a serious risk of injustice,135 

which shall be determined on the balance of probabilities.136

Tax and revenue cases
The taxpayer bears the burden to prove, on the balance 

of probabilities, the extent to which a tax assessment is 

excessive or erroneous.137 A person commits a tax offence 

where he or she (a) makes a false or misleading statement 

regarding a material matter to an officer of the Uganda 

Revenue Authority; or (b) omits from a statement made 

to an officer of the Uganda Revenue Authority so that the 

statement is misleading in a material matter.138 The accused 

person bears the burden to prove that he or she did not 

know and could not reasonably be expected to have known 

that the statement was false or misleading.139

129. Anti-Money Laundering Act 2013.
130. Ibid, s 71.
131. Ibid, s 86.
132. Anti-Corruption Act 2009.
133. Ibid, s 63A(1).
134. Ibid, s 63A(4).
135. Ibid, s 63A(3).
136. Ibid, s 63(A)(5).
137. Income Tax Act 1997, s 102.
138. Ibid, s 142(1).
139. Ibid, s 142(2).

The taxpayer bears 
the burden to prove, 
on the balance of 
probabilities, the 
extent to which a tax 
assessment is excessive 
or erroneous.
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In a review of a taxation decision, the applicant bears the 

burden to prove that a) the assessment is excessive ‘where 

the taxation decision is an objection decision in relation 

to an assessment; or (b) in any other case, the taxation 

decision should not have been made or should have been 

made differently.’140

Elections cases
The Parliamentary Elections Act141 and Presidential Elections 

Act142 regulate election cases and procedures for challenging 

election results. The grounds for annulment or invalidation of 

a presidential election include: (i) non-compliance with the 

Act that substantially affected the election results; (ii) the 

candidate was not qualified or otherwise disqualified; or (iii) the 

candidate committed an offence under this Act in connection 

with the election personally or with his or her knowledge 

and consent or approval.143 Parliamentary elections may 

be set aside on the same grounds as presidential elections 

or because someone else actually won the election.144 The 

petitioner must prove that the circumstances warrant setting 

aside the results of a parliamentary election on the balance 

of probabilities.145

In presidential election cases, the Supreme Court established 

that the petitioner bears the burden of proof to satisfy the 

court on balance of probabilities that the non-compliance 

with the law substantially affected the result of the election.146 

ZAMBIA

Civil confiscation cases
In general, the applicant in any proceedings under the 

Forfeiture of Proceeds of Crime Act (FPCA) ‘bears the onus 

of proving matters necessary to establish the grounds for 

making …’ a restraining, forfeiture, or confiscation order.147 

The Act also requires that any question of fact is to be 

decided on the balance of probabilities.148 

140. Tax Appeals Tribunals Act 1998, s 18.
141. Parliamentary Elections Act 2005.
142. Presidential Elections Act 2005.
143. Ibid, s 59(6).
144. Parliamentary Elections Act 2005, s 61(1).
145. Ibid, s 61(3).
146. Besigye Kiiza v Museveni Yoweri Kaguta and Another [2001] UGSC 3 p 217 (affirmed 

in: Rtd Col Dr Kizza Besigye v Electoral Commission, Yoweri Kaguta Museveni [2007] 
UGSC 24 pp 90, 99)). 

147. Forfeiture of Proceeds of Crime Act 2010, s 34.
148. Ibid, s 78.

The Parliamentary 
Elections Act  

and Presidential 
Elections Act 

regulate election 
cases and 

procedures for 
challenging  

election results.

https://www.parliament.gov.zm/sites/default/files/documents/acts/Forfeiture%20of%20Proceeds%20of%20Crime%20Act%202010.PDF


In addition, the FPCA states that: 

• courts may infer that property is ‘tainted’ if ‘the property was in the person’s 

possession at the time of, or immediately after, the commission of the offence of 

which the person was convicted …’;149

• courts shall, in determining whether a person has benefitted from the commission 

of a serious crime and the value of such benefit, ‘unless the contrary is proven’, 

deem that all property held by the accused by the specific timeframes set by the 

statute to be ‘property that came into the possession or under the control of the 

person by the commission of the offence’;150

• sections 57–63 regulate the production and inspection of orders, the scope of 

police powers, the evidential value of information given under the Act, failure to 

comply with orders to produce certain documents, etc.151 

Tax and revenue cases
The Income Tax Act establishes specific rules for documentary evidence.152 

Documents in the Commissioner-General’s possession shall be entered into evidence 

upon mere production in court, and shall serve as prima facie proof of their contents. 

The person affected by the production of the documents must be given four days’ 

notice of the intention to produce and an opportunity to inspect the documents.153 

Elections cases
The Electoral Process Act establishes the procedural rules for election petitions.154 

For example, a witness at the trial of an election petition shall not be excused from 

answering a question on the grounds that such response may ‘tend to incriminate that 

person, or on the ground of privilege.’155 However, if the trial court is satisfied with the 

witness’ response, in connection with ‘the answers to which may tend to incriminate’ 

the witness ‘shall be entitled to receive a certificate of indemnity … stating that the 

witness is freed and discharged from liability to prosecution for that offence.’156 The 

standard of proof in election cases is proof of the allegation to a ‘fairly high degree of 

convincing clarity’, which is higher than a balance of probabilities.157

149. Ibid, s 10(2)(a).
150. Ibid, s 20 (3). ‘The court, in determining whether a person has benefited from the commission of a serious offence or from 

that offence taken together with other serious offences and, if so, in assessing the value of the benefit, shall, unless the 
contrary is proved, deem – (a) all property appearing to the court to be held by the person on the day on which the application 
is made and all property appearing to the court to be held by the person at any time – (i) within the period between the day 
the offence, or the earliest offence, was committed and the day on which the application is made; or (ii) within the period of 
five years immediately before the day on which the application is made, whichever is the shorter; to be property that came 
into the possession or under the control of the person by reason of the commission of that offence or offences.’

151. Ibid, ss 57–63.
152. Income Tax Act 1997, s 105. 
153. Ibid.
154. Electoral Process Act 2016, Part IX, ss 96–109.
155. Ibid, s 107 (2).
156. Ibid, s 107 (3).
157. Mwapela v Chinga [2019] ZMCC 22 pp 36–37.
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https://www.parliament.gov.zm/sites/default/files/documents/acts/The%20Electoral%20Process%20Act%20No.%2035%2C%202016.pdf
https://zambialii.org/zm/judgment/constitutional-court-zambia/2019/22
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Civil confiscation cases
The Money Laundering and Proceeds of Crime Act includes confiscation and 

forfeiture provisions, for which the standard of proof is a balance of probabilities.158 

The relevant Minister can make regulations and provide penalties, including imposing 

the burden of proving specific facts upon any person, but without affecting the State’s 

burden in criminal cases.159 Also of note, regarding money laundering offences, is the 

rule that ‘in order to prove that property is the proceeds of crime, it is not necessary 

for there to be a conviction for the offence that has generated the proceeds, or for 

there to be a showing of a specific offence rather than some kind of criminal activity, 

or that a particular person committed the offence.’160 Finally, the court may consider 

evidence used against a convicted person at trial in a confiscation application related 

to that conviction.161

Tax and revenue cases
Any person claiming a tax exemption under the Income Tax Act (ITA) or Value Added 

Tax Act bears the burden of proving such exemption.162 During a trial involving any 

contravention of the ITA, the following are admissible: any information contained in 

an accused’s tax return; any record contained in any document of the accused’s or 

kept on his/her behalf; any non-confessional statement made by the accused to the 

Commissioner; and any evidence of previous commission of a similar offence.163 

Elections cases
The Electoral Act grants the court broad powers in relation to witnesses, and may 

examine any person, even where they were not called by any party to the petition.164 

The privilege against self-incrimination does not apply where questioning relates to 

electoral malpractice, but witnesses are ‘absolutely freed and discharged from all 

liability’ if they fully answer all questions to the court’s satisfaction.165

158. Money Laundering and Proceeds of Crime Act 2013 (Cap 9:24), ss 12(6)(b) (Seizure, detention and forfeiture of currency, 
bearer negotiable instruments and precious metals or stones); Ch IV s 38(4) (Conviction-based confiscation and benefit 
recovery orders and investigative powers appurtenant thereto) (‘Any question of fact to be decided […] under this 
Chapter is to be decided on a balance of probabilities’); s 54(3) (Confiscation order on conviction); s 59(3) (Application for 
benefit recovery order); s 63 (3) (Benefit recovery order on conviction); ss 80(1), 80(5)(b) (Civil forfeiture orders); s 84(6) 
(Application for and granting of civil forfeiture order); s 85(1) (Orders regarding legitimate owners).

159. Ibid, s 103(3).
160. Ibid, s 8(6).
161. Ibid, s 53(1).
162. Income Tax Act 1967 (Cap 23:06) s 63; Value Added Tax Act 2016, s 37.
163. Income Tax Act 1967, s 87.
164. Electoral Act 2016, s 174.
165. Ibid, s 175.
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… right to silence 
derives from the 
presumption of 
innocence until 

proven guilty, with 
the burden of 

proof resting with 
the prosecution, 

and protection or 
privilege against 

self-incrimination.

Introduction 

While the common law continues to develop in terms of the 

compellability of witnesses, the constitutional right to a fair trial is 

sacrosanct. An important aspect of this right is that it encapsulates 

an accused’s privilege against self-incrimination, which protects 

an accused’s right to silence. It also provides some protections 

with regard to compelling an accused to testify or to give samples, 

and imposes a positive obligation on the prosecution to give ‘full 

disclosure’ ahead of the plea. Furthermore, any derogation from 

this full disclosure requirement (e.g., for public policy reasons, 

where the judge must balance two competing interests  – the 

administration of justice and the protection of the national 

interests) must be kept to an absolute minimum.

A  Inferences on silence

The right against self-incrimination (the right to silence) is 

guaranteed by the constitution and is underpinned by the 

principle that an individual should not be compelled, whether 

in the course of pre-trial investigations1 or during the trial (i.e., 

where the accused my refuse to testify in his or her defence), to 

respond to any questions put before him or her. As discussed 

in Chapter 4, this right to silence derives from the presumption 

of innocence until proven guilty, with the burden of proof resting 

with the prosecution, and protection or privilege against self-

incrimination. Furthermore, the accused is not a compellable 

witness at trial. 

Even prior to the adoption of the Human Rights Act 1998, UK 

jurisprudence had protected the right to silence in the common 

law. In Blunt v Park Land Hotel Ltd,2 Goddard LJ held that the 

privilege against self-incrimination means that ‘no one is bound 

to answer any question if the answer thereto would, in the 

opinion of the judge, have a tendency to expose the deponent 

to any criminal charge, penalty, or forfeiture which the judge 

regards as reasonably likely to be preferred or sued for.’

The privilege against self-incrimination is firmly established 

in the common law. It entitles any person to refuse to answer 

questions or to yield up documents or objects if to do so would 

carry a real or appreciable risk of its use in the prosecution of 

that person or his spouse.3

1. The accused is under no general duty to assist the police with their inquiries:  
Rice v Connolly [1966] 2 QB 414.

2. [1942] 2 KB 253, 257.
3. Bishopsgate Investment Management Ltd v Maxwell [1992] EWCA Civ J0129–1, 63.
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The privilege applies only to the person making the assertion. Accordingly, Party A cannot 

rely on privilege on the basis that it would incriminate Party B. Note that the accused cannot 

claim privilege when called on his or her own behalf insofar as the answer relates to the 

offence then charged against him or her. Responses given without objection are admissible 

against the witness on a subsequent charge as to the offence admitted.4 Objections tend 

to be about reliability of the inferences drawn and about the risk of false confession caused 

by increased pressure to speak; they pertain to values distinct from those protected by 

the privilege against self-incrimination (which have nothing to do with reliability).5 Anything 

that a witness is wrongly compelled to say after claiming privilege shall be deemed to have 

been said involuntarily and shall not be admissible against them subsequently.6 However, 

the evidence remains admissible in the trial in which it was given.7

Generally, no adverse inferences may be drawn from the exercise of the right to silence.8 

If the state compels an accused to testify or otherwise draws negative inferences when 

the right to silence is invoked by the accused, then the burden of proof (which lies with the 

prosecution to prove guilt beyond reasonable doubt9) shifts from the prosecution to the 

defendant. However, statutory provisions may curtail or remove protections afforded by 

the right to silence, either expressly or by necessary implication. According to the Court of 

Appeal in R (Malik) v Manchester Crown Court,10 clear language is required to show that the 

legislature intended to abrogate the privilege. In the absence of language, the courts must 

be careful to establish the necessary implication. 

If an accused does testify, he cannot answer questions selectively. If the accused refuses 

to answer a specific question, he is liable to be held in contempt of court.11 However, the 

core of the privilege is the accused’s right not to testify at all, should he so choose. If an 

accused’s silence is deemed admissible, it may then be inferred from that silence that 

he or she has accepted the truth of what is being alleged.12 An accused’s behaviour or 

demeanour in response to an allegation at trial may be used as evidence of guilt by the 

prosecution on the basis that it is a ‘natural response’ to deny a false allegation made by 

another layperson who does not occupy any position of authority.13 Cave J in R v Mitchell14 

held: ‘Undoubtedly, when persons are speaking on even terms and a charge is made, and 

the person charged says nothing, and expresses no indignation, and does nothing to repel 

the charge, that is some evidence to show that he admits the charge to be true.’ So long as 

adverse inferences are drawn on account of the suspiciousness of the suspect’s conduct, 

and not being drawn ‘punitively’ to sanction the accused for his uncooperative behaviour, 

they do not infringe the privilege.15

4. R v Sloggett (1865) Dears 656.
5. I H Dennis, ‘Instrumental Protection, Human Right or Functional Necessity? Reassessing the Privilege Against Self-Incrimination’ 

(1995) 54 Cambridge LJ 342.
6. R v Garbett (1847) 1 Den 236.
7. R v Kinglake (1870) 11 Cox 499.
8. Hall v R (1971) 1 All ER 322.
9. Woolmington v DPP (1935) AC 462.
10. [2008] All ER 403.
11. The law on this point is not quite clear: see JA Andrews and M Hirst, Andrews and Hirst on Criminal Evidence (4th edn, Jordan 

Publishing 2001) 335–6.
12. See R v Christie [1914] AC 545.
13. See R v Hall [1971] 1 WLR 298; R v Parkes [1976] 1 WLR 1251.
14. (1892) 17 Cox CC 503, 508.
15. Mike Redmayne, ‘Rethinking the Privilege Against Self-Incrimination’ (2007) 27(2) Oxford Journal of Legal Studies 217–218.
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The above principle was applied in Parkes v The Queen,16 where Parkes was charged with 

murder by the stabbing of a woman. The victim’s mother found her following the stabbing 

incident and saw the defendant nearby bearing a knife. She twice accused him of stabbing 

her daughter, but he did not reply. She then held on to him and stated that she was going to 

hold him until the police arrived. He tried to strike her with the knife, slicing her finger. The 

Privy Council upheld the judge’s direction to the jury that they could take the defendant’s 

reaction and his silence into account when determining whether he was or was not guilty of 

murder. The accused and the mother were on equal terms and it was reasonable to expect 

a denial of the accusation if that was the position. In later cases it was held that the accused 

is unlikely to be on equal terms with his accuser if the said accuser is a police officer.17 

However, the accused shall be on equal terms with a police officer where the accused has 

his Attorney present in the interview to give him legal advice.18

The common law principle described above does not apply in situations in which an 

accused refuses to leave their prison cell to be questioned by the police and chooses to 

remain silent,19 which may be contrasted to a situation in which an accused fails to offer an 

explanation for the fact that he was found in possession of stolen goods.20 In R v Christie,21 

the House of Lords stated that an accused’s reaction to informal accusations is admissible 

in evidence. Moreover, inferences may be drawn from the accused’s reaction as to whether 

the accused accepted the allegation in whole or in part. 

In R v Martinez-Tobon,22 the Court of Appeal, in summing up to the jury, held that judges 

should abide by the following principles:

• The judge should give a direction in keeping with the Judicial Studies Board specimen 

direction, based on R v Bathurst:

The defendant does not have to give evidence. He is entitled to sit in the dock and 

require the prosecution to prove its case. You must not assume that he is guilty because 

he has not given evidence. The fact that he has not given evidence proves nothing one 

way or the other. It does not establish his guilt. On the other hand, it means that there 

is no evidence from the defendant to undermine, contradict or explain the evidence 

put before you by the prosecution.23

• It must be emphasised that the defendant is under no obligation to testify, and the jury 

should not assume guilt because s/he has not given evidence.

• The judge may make a stronger comment where the defence case involves 

alleged facts that are at odds with the prosecution evidence, or additional to it and 

exculpatory, and must, if true, be within the knowledge of the accused. The nature and 

strength of such comment is a matter for the discretion of the judge; it shall depend on 

the circumstances of the individual case. However, it should not contradict or nullify 

the essentials of the conventional direction.

16. (1977) 64 Cr App R 25.
17. Hall v R [1971] 1 WLR 298.
18. R v Chandler [1976] 1 WLR 585, 590.
19. R v Gilbert (1977) 66 Cr App R 237.
20. R v Raviraj (1986) 85 Cr App R 93.
21. [1914] AC 545.
22. [1994] 1 WLR 388.
23. R v Bathhurst [1968] 2 QB 99. 
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B  Refusal to give samples

The privilege against self-incrimination means that an accused cannot be compelled to 

testify or give evidence. In Saunders v United Kingdom,24 the court held:

The right not to incriminate oneself, in particular, presupposes that the prosecution in a 

criminal case seek to prove their case against the accused without resort to evidence 

obtained through methods of coercion or oppression in defiance of the will of the accused. 

In this sense the right is closely linked to the presumption of innocence … The right 

not to incriminate oneself is primarily concerned, however, with respecting the will of an 

accused person to remain silent. As commonly understood in the legal systems of the 

Contracting Parties to the Convention and elsewhere, it does not extend to the use in 

criminal proceedings of material which may be obtained from the accused through the 

use of compulsory powers but which has an existence independent of the will of the 

suspect such as, inter alia, documents acquired pursuant to a warrant, breath, blood and 

urine samples and bodily tissue for the purposes of DNA testing.

The modern trend in England is to the effect that in any proceedings the court may refuse 

to allow evidence on which the prosecution proposes to rely to be given if it appears to the 

court that having regard to all the circumstances, including the circumstances in which the 

evidence was obtained, the admission of the evidence would have such an ‘adverse effect 

on the fairness of the proceedings’25 that the court ought not to admit. 

In Callis v Gunn,26 fingerprint evidence was held to be admissible even though the accused 

had not been cautioned when asked by a police officer for his prints, that they may be used 

in evidence against him at his trial. Lord Parker CJ said: 

In my judgment finger-print evidence taken in these circumstances is admissible in law 

subject to this over-riding discretion. That discretion, as I understand it, could certainly be 

exercised by excluding the evidence if there was any suggestion of it having been obtained 

oppressively, by false representations, by a trick, by threats, by bribes, anything of that sort.27 

C  Exclusion on public policy grounds

The general rule remains that the prosecution must give ‘full disclosure’, and that any 

derogation therefrom must be kept to an absolute minimum. As Lord Edmund-Davies 

stated in D v National Society for the Prevention of Cruelty to Children:28 

To be received in evidence, facts must be both relevant and admissible, and under our law 

relevant facts may nevertheless be inadmissible. It is a serious step to exclude evidence 

relevant to an issue, for it is in the public interest that the search for truth should, in 

general, be unfettered. Accordingly, any hindrance to its seeker needs to be justified by a 

convincing demonstration that an even higher public interest requires that only part of the 

truth should be told.

24. (1997) 23 EHRR 313, [68]–[69].
25. See for example R v Ibrahim [2008] EWCA Crim 880, [2008] 4 All ER 208.
26. [1964] 1 QB 495, [1963] 3 AER 677.
27. Ibid, at 502.
28. [1978] AC 171, 242.
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The government can no longer merely claim a privilege over information. Public interest 

immunity may permit public servants and representatives of quasi-government agencies 

to refuse to answer certain questions or disclose material on the basis that it may harm 

the national interest. In Conway v Rimmer,29 the Home Secretary had declined to disclose 

probationary reports written about a police officer by superior officers in a malicious 

prosecution claim; the Home Secretary claimed that disclosure would be injurious to the 

public interest. The House of Lords held that a Minister of the Crown could not decide 

where the balance of public interest lay in protecting a government claim for secrecy or 

in upholding a litigant’s right to have all the relevant materials available for the proper 

adjudication of their claim; this assessment could only be carried out by the court.

Lord Reid in Conway30 held that: 

… the courts should balance the public interest in the proper administration of justice 

against the public interest in withholding any evidence which a Minister considers ought to 

be withheld. I would therefore propose that the House ought now to decide that courts have 

and are entitled to exercise a power and duty to hold a balance between the public interest, 

as expressed by a Minister, to withhold certain documents or other evidence, and interest in 

ensuring the proper administration of justice. That does not mean that a court would reject a 

Minister’s view: full weight must be given to it in every case, and if the Minister’s reasons are 

of a character which judicial experience is not competent to weigh, then the Minister’s view 

must prevail. But experience has shown that reasons given for withholding whole classes 

of documents are often not of that character. For example, a court is perfectly well able to 

assess the likelihood that, if the writer of a certain class of document knew that there was 

a chance that his report might be produced in legal proceedings, he would make a less full 

and candid report than he would otherwise have done. 

I do not doubt that there are certain classes of documents which ought not to be disclosed 

whatever their content may be. Virtually everyone agrees that Cabinet minutes and the like 

ought not to be disclosed until such time as they are only of historical interest … And 

that must, in my view, also apply to all documents concerned with public policy making 

within departments including, it may be, minutes and the like by quite junior officials 

and correspondence with outside bodies. Further it may be that deliberations about a 

particular case require protection as much as deliberations about policy. I do not think that 

it is possible to limit such documents by any definition. But there seems to me to be a wide 

difference between such documents and routine reports. There may be special reasons 

with withholding some kinds of routine documents, but I think that the proper test to be 

applied is to ask, in the language of Lord Simon in Duncan’s case, whether the withholding 

of a document because it belongs to a particular class is really “necessary for the proper 

functioning of the public service”.

Public interest immunity can extend beyond government departments to any other person 

or organization.31 It has also been held to apply to the identity of police informants.32

While the immunity can be applied in both civil and criminal cases, the two justice systems 

have very distinct aims and consequences: civil cases aim to compensate a party, and the 

29. [1968] AC 910; [1968] UKHL 2.
30. [1968] UKHL 2 p 4–5.
31. See Rogers v Lewes Justices, ex parte Secretary of State for the Home Department [1973] AC 388, HL.
32. Marks v Beyfus (1890) 25 QBD 494.
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unsuccessful party only suffers financial loss. On the other hand, criminal cases aim to 

punish offenders, and the guilty party risks imprisonment. Therefore, in criminal matters, 

the public interest in withholding any document must be weighed against the interests of 

justice, which may include the loss of an individual’s liberty.33

It is for the judge to balance the two competing interests: the administration of justice and 

the protection of the national interests. In R v Governor of Brixton Prison, ex parte Osman34 

Mann LJ held:

The seminal cases in regard to public interest immunity do not refer to criminal proceedings 

but, the principles are expressed in general terms. Asking myself why those general 

expositions should not apply to criminal proceedings, I can see no answer but that they do. 

It seems correct in principle that they should apply. The reasons for the development of the 

doctrine seem equally applicable to criminal as to civil proceedings. I acknowledge that the 

application of the public immunity doctrine in criminal proceedings will involve a different 

balancing exercise to that in civil proceedings. Suffice it to say for the moment that a judge 

is balancing on the one hand the desirability of preserving the public interest in the absence 

of disclosure against, on the other hand, the interests of justice. Where the interests of 

justice arise in a criminal case touching and concerning liberty or conceivably on occasion 

life, the weight to be attached to the interests of justice is plainly very great indeed.

In the case of R v Judith Ward,35 the Court of Appeal held that it is for the court, not 

the prosecution, to be the final arbiter as to whether the prosecution is entitled to avoid 

disclosure on the basis of public interest immunity. Where a claim was made, the court 

could then, if required, rule on the legitimacy of the prosecution’s claim of privilege. Where 

the prosecution refused or was not prepared to have the issue determined by a court, they 

would be compelled to drop the claim.

Where evidence is excluded by reason of public interest immunity, not only are the documents 

that have been expressly withheld immune from use, the use of secondary evidence (i.e., 

copies of the documents and oral evidence as to the contents of the documents to prove 

a fact) is also prohibited. In R v Lewes Justices, ex parte Home Secretary,36 a copy of a 

letter, alleged to be libellous, had been obtained by the individual to whom it referred. 

However, as a result of the operation of public interest immunity, he was not permitted 

to use that copy to prove his case. This may be contrasted with matters wherein private 

privilege is raised, as that privilege only applies to the original document, and secondary 

evidence of the contents of that document is admissible.37 While other forms of privilege, 

including privilege against self-incrimination and legal privilege, can be waived, public 

interest immunity cannot.38 

Bingham LJ in Makanjuola v Commissioner of Police of the Metropolis39 stated that ‘where 

a litigant asserts that documents are immune from production or disclosure on public 

interest grounds he is not (if the claim is well founded) claiming a right but observing a duty.’

33. R v Governor of Brixton Prison, ex parte Osman [1991] 1 WLR 281.
34. [1992] 1 All ER 579, 633–34.
35. [1993] 2 All ER 577.
36. [1973] AC 388.
37. See Calcraft v Guest [1889] 1 QB 759.
38. Rogers v Secretary of State for the Home Department [1973] AC 388 at 407 (Lord Simon).
39. [1992] 3 All ER 617.
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COUNTRY-SPECIFIC 
DISCUSSIONS ON:
AN ACCUSED’S RIGHT 
TO A FAIR TRIAL

BOTSWANA

Inferences on silence
The Constitution provides that criminal 

defendants may not be compelled to give 

evidence at trial40 and are presumed innocent 

until proven guilty.41 In Attorney General 

v Moagi, the Court of Appeal first held 

that an accused’s decision not to provide 

evidence may be taken into consideration 

in deciding guilt.42 Courts continue to apply 

this standard.43 However, the Court of 

Appeal held that a suspect’s silence during 

police questioning is inadequate to support 

reasonable suspicion sufficient to warrant the 

suspect’s detention.44

Duty to disclose
Police officers have a duty to disclose ‘any 

evidence’ related to a criminal matter ‘to 

the property authority’.45 Failure to do so 

constitutes neglect of duty.46

40. Constitution 1966 (as amended) art 10(7).
41. Ibid, art (10)(2)(a).
42. A J G M Sanders, ‘Constitutionalism in Botswana: A Valiant 

Attempt at Judicial Activism, Part Two’ (March 1984) 17(1) 
Comparative and International Law Journal of Southern Africa 
52 (citing Attorney General v Moagi Criminal appeal (CA) 28 of 
1979 (8 April 1981). 

43. E.g., S v Moilatshimo [2007] BWHC 126 paras 12–13 (citing 
Gaebolae v S 2002 (1) BLR 506 (HC); S v Mpala [2006] BWHC 
96 para 29; Modisapodi v The State [2004] BWHC 35 p 5;  
see S v Molebatsi and Others [2008] BWHC 24 paras 69, 71. 

44. Mongakgotla v Attorney General [2010] BWCA 36 para 9.
45. Police Act 1978, s 23(c)(viii). 
46. Ibid.
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ESWATINI 

Inferences on silence
Without explicitly stating the right to remain silent, the Constitution provides that the 

accused shall be presumed innocent until they are proved or have pleaded guilty,47 which 

courts have applied in civil and criminal proceedings.48 The Constitution also protects 

the accused from being compelled to give evidence at trial, and courts protect the right 

to remain silent,49 but the court may take into account the accused’s failure to testify.50 

However, the accused’s mere silence in response to an accusation from an accomplice, for 

example, may not sustain a conviction without additional reliable evidence.51

Nevertheless, the accused (at the close of examination of the charge or at their confession), 

witnesses (during examination and in relation to questions that would expose them 

to penalties or degrade their character), and accomplices are not obliged to make any 

statement incriminating themselves.52

In a case involving an employment disciplinary hearing, in which the investigators could 

draw adverse inferences from the subjects’ silence, and a criminal prosecution arising out 

of the same facts, the defendants had to make a choice, ‘difficult as it may be’, between 

incriminating themselves or losing their employment.53 In another case, the court stated 

that the accused ‘has a choice whether to give evidence under oath; make an unsworn 

statement or to remain silent [and that] the nature and quality of the evidence will determine 

whether an adverse inference against him should be made in the event he remains silent.’54 

Duty to disclose
The Constitution affirms the independent nature of the Director of Public Prosecutions, 

requiring that they have regard to public interest and the need to prevent abuse of the legal 

process.55 The magistrate conducting a preparatory examination in criminal proceedings has 

the duty56 to ensure that all materials likely to be used at the trial are kept in safe custody.57 

In addition to the CPEA indictment requirements,58 the courts have required that ‘the 

indictment is accompanied by a summary of evidence that the crown intends to prove at 

trial’, which should include witness statements made during police investigations, inter alia.59 

47. Constitution 1966 (as amended), art 21(2)(a).
48. E.g., Manana and Others v Afrisam [Swaziland] (Pty) Ltd [2009] SZIC 33 para 16.
49. Constitution 2005, art 21(9); Nsibande v Director of Public Prosecutions [2017] SZSC 73 para 31; Mkhonta v Chairman of the Civil 

Service Board; Shabangu v Chairman of the Civil Service Board [2006] SZHC 93para 2.
50. E.g., Rex v Mkhwanazi [2020] SXHC 51 para 25.
51. E.g., King v Mahlalela [1987] SZHC 7 pp 2–5.
52. Criminal Procedure and Evidence Act 1938, ss 70, 234(3), 254. 
53. Manana and Others (n 48), para 25. 
54. Nxumalo and Others v Fakudze and Others [2010] SZHC 85 para 51. 
55. Constitution 2005, art 162(6).
56. Criminal Procedure and Evidence Act 1938, s 59; see also Part VII (A preparatory examination is held before a magistrate and 

involves an enquiry into the matters charged against the accused. This procedure can also be used, for example, to consider the 
admissibility or genuineness of evidence such as in the case of disputed writing samples, per the Criminal Procedure and Evidence 
Act 1938, s 230).

57. Ibid, s 84. 
58. Ibid, s 122. 
59. S v Hlatshwako [2004] SZHC 126 p 4.
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The Constitution 
protects the rights to 

remain silent and to be 
presumed innocent.

KENYA

Inferences on silence
The Constitution protects the rights to remain silent60 

and to be presumed innocent.61 In Munyalo  v  R,62 

the appellant unsuccessfully argued that the trial 

magistrate violated his constitutional right to remain 

silent.63 However, the trial magistrate gave the appellant 

two days to decide if he would remain silent, and he 

decided to testify.64 Moreover, the appellant did so 

while represented by and receiving legal advice from 

a counsel.65 

In Juma v R, the appellants unsuccessfully argued 

that the trial magistrate erred by shifting the burden 

of proof from the prosecution to the accused.66 The 

appellate court stated that shifting the legal burden 

of proof in criminal cases is unconstitutional because 

it violates the constitutional rights to the presumption 

of innocence and to remain silent, but shifting the 

evidential burden of proof may be permissible.67 

Specifically, a guilty verdict is not unconstitutional if 

the prosecution proves its case beyond a reasonable 

doubt and the defendant does not offer evidence, 

which was the case here.68

Duty to disclose
The Constitution provides for the right to a fair trial, 

which includes the rights to be informed in advance 

of the evidence the prosecution intends to use and to 

have reasonable access to that evidence.69 To protect 

this right, the court has held that the prosecution must 

disclose both inculpatory and exculpatory evidence 

during the trial.70 

60. Constitution 2005, arts 49(1)(b), 50(2)(i).
61. Ibid, art 50(2)(a).
62. Munyalo v Republic High Court of Kenya at Mombasa, Criminal Appeal  

No. 103 of 2017 [2018] eKLR.
63. Ibid, paras 2, 8.
64. Ibid, para 7.
65. Ibid, para 8.
66. Juma and Others v Republic High Court of Kenya at Bungoma, Criminal 

Appeal No. 144 of 2011 [2014] eKLR paras 2–3.
67. Ibid, para 17. 
68. Ibid, paras 19, 21.
69. Constitution 2010, art 50(2)( j).
70. E.g., Otieno v Republic High Court of Kenya at Siaya, Criminal Appeal  

No. 134 of 2016 para 13 [2018] eKLR (quoting Mwangi & 2 others v  
Ethics & Anti-Corruption Commission & 3 others High Court: Constitutional 
and Human Rights Division, Petition No's. 153 & 369 of 2013, para 102 
[2013] eKLR).
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LESOTHO 

Inferences on silence
The Constitution protects the right to a fair trial, including the right to not to give evidence 

at trial.71 Another fundamental element of the right to a fair trial is that every person is 

presumed innocent until proved guilty.72 The Judges’ Rules require that an accused has the 

right to remain silent during police questioning.73 

In Rex v Lejone,74 the accused did not provide evidence in his defence and elected to 

remain silent.75 The court noted that normally where someone is accused of a serious 

wrongdoing, as in this case, remaining silent amounts to an acknowledgement of guilt.76 

Although he has the constitutional right to remain silent, it does not mean that there are 

no consequences for remaining silent during the trial.77 If there is evidence calling for an 

answer, and an accused person chooses to remain silent in the face of such evidence, a 

court is entitled to conclude that the evidence is sufficient in the absence of an explanation 

to prove the guilt of the accused.78

In Rex v Temo and Others, the court similarly found that the accused’s right to remain 

silent does not mean that there are no consequences to remaining silent.79 The court may 

conclude that the evidence before it is sufficiently beyond a reasonable doubt without an 

answer or challenge from the accused.80 

Duty to disclose
In accordance with the right to a fair trial, there is a duty to turn over potentially exculpatory 

evidence in favour of an accused. In Mothobi and Others v R,81 the court referred to the 

South African case of Shabalala and Others v Attorney-General, Transvaal and Another,82 

where ‘docket privilege’ was challenged and relaxed.83 The court in Shabalala stated 

that ‘it is difficult to conceive of any circumstance in which the prosecution can justify 

withholding from the accused access to any statement or document in the police docket 

which favours the accused or is exculpatory.’84 The court in Mothobi found that the refusal 

of the prosecutor to provide the defence counsel with access to the statement in question 

can give rise to the inference that the statement favoured the accused.85 Accordingly, the 

accused must be given access to evidence contained in the docket.

71. Constitution 1993, art 12(7). 
72. Ibid, art 12(2)(a).
73. E.g., Ramakatsa v Commissioner of Police (Constitutional Case No. 22/2018) [2019] LSHCONST 1, para 61 (16 April 2019)  

(citing the Judges’ Rules). 
74. Rex v Lejone [2020] LSHC 47.
75. Ibid, para 24. 
76. Ibid, para 74. 
77. Ibid, paras 71–72. 
78. Ibid, para 70 (citing Osman v Attorney-General for the Transvaal [1998] ZACC 14 para 22). 
79. Rex v Temo and Others [2014] LSHC 9 para 57 (citing R v Boesak 2001 (1) SACR 24). 
80. Ibid. 
81. Mothobi and Others v R [2009] LSCA 16.
82. Ibid, para 33 (citing Shabalala and Others v Attorney-General, Transvaal and Another [1995] ZACC 12 para 55).
83. Shabalala, ibid, para 72(4).
84. Ibid, para 55.
85. Mothobi (n 81) para 33.
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MALAWI 

Inferences on silence
The Constitution recognizes the right to the presumption of innocence, and the right 

to remain silent and not to testify during plea proceedings or trial.86 The CPE Code 

contains similar provisions in sections 20A (6), 254(4), 269(6), and 313.87

In Director of Public Prosecution v Banda and Others, the Supreme Court of Appeals 

analysed the constitutionality of sections 313 and 314 of the CPE Code.88 The original 

CPE text89 did not allow the defendant to remain silent if the prosecution’s evidence 

against the accused was ‘sufficient to require him to make a defence’.90 However, 

the court declared these provisions unconstitutional because they were inconsistent 

with the constitutional rights to be presumed innocent and to remain silent.91

Duty to disclose
The High Court examined the standard for ordering a DNA test in paternity suits 

in Seyani v Seyani.92 The court refused to order a DNA test in a paternity suit in 

which the alleged father was dead. The court noted that even though it is possible 

to obtain a corpse’s DNA sample, the plaintiff did not provide enough information on 

the availability of such forensic procedure. Furthermore, the court emphasised that, 

under the Child Care Protection and Justice Act,93 the power to order a medical test – 

including a DNA test – is discretionary, especially since section 6(1) of the Act allows 

consideration of ‘evidence other than medical results’ (e.g., entering the parent’s 

name in the register of births, performing a customary ceremony towards the child 

by the purported father).94 

86. Constitution of Malawi 2010, art 42(2) (f)(iii).
87. Criminal Procedure and Evidence Code 2010, ss 20A (6), 254(4), 269(6), 313. 
88. Director of Public Prosecution v Banda (Kamuzu) and Others [1997] MWSC 2.
89. Original version of the Criminal Procedure and Evidence Code, ss 313 and 314, both sections cited in Director of Public 

Prosecution v Banda (Kamuzu) and Others (MSCA Criminal Appeal No. 21 of 1995) [1997] MWSC 2 (30 July 1997): 
s 313 – ‘When the case for the prosecution is closed and upon hearing any evidence which the High Court may decide 
to call at that stage of the trial under section 210 the High Court shall forthwith call on the accused to enter upon his 
defence’; s 314 – ‘(1) The accused or his counsel may then open his case, stating the facts or law on which he intends 
to rely, and making such comments as he thinks necessary on the evidence for the prosecution. The accused shall 
thereupon from the witness box, or such other place as the High Court may direct, and upon oath give evidence and 
answer any questions, or produce anything, lawfully put to, or required of, him by the High Court or in cross-examination.

 (2) If the accused refuses or neglects to –
  (a) Be sworn;
  (b) Give evidence;
  (c) Answer any question lawfully put to him by the High Court or in cross-examination;
  (d)  Produce any document or thing, which he is lawfully required to produce; such refusal or neglect may be 

commented upon by the prosecution and may be taken into account by the jury in reaching its verdict.’ 
90. Cf. Ibid. 
91. Ibid, ss 313 and 314 of the Criminal Procedure and Evidence Code were amended after the 1997 Supreme Court of 

Appeal’s decision in Director of Public Prosecution v Banda (Kamuzu) and Others (MSCA Criminal Appeal No. 21 of 1995) 
[1997] MWSC 2 (30 July 1997).

92. Seyani v Seyani (Civil Cause No 373 of 2016) [2018] MWHC 45 pp 10–11 (08 June 2018).
93. Child Care Protection and Justice Act 2010, Cap 26.
94. Ibid.A
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https://malawilii.org/mw/consolidated_legislation/801
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https://malawilii.org/mw/judgment/supreme-court-appeal/1997/2
https://malawilii.org/mw/judgment/supreme-court-appeal/1997/2
https://malawilii.org/mw/judgment/supreme-court-appeal/1997/2
https://malawilii.org/mw/judgment/high-court-general-division/2018/45
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MAURITIUS 

Inferences on silence
The Constitution does not explicitly provide the right to remain silent, but Article 

10(7) provides that no person tried for a criminal offence shall be compelled to give 

evidence at the trial.95 Further, the Constitution expressly provides that every person 

who is charged with a criminal offence is to be presumed innocent until they are 

proven guilty.96

In The Queen v M. Boyjoo and R.D. Boyjoo, the Supreme Court held that (i) criminally 

accused persons have the right to remain silent, (ii) such right applies during police 

investigations, and (iii) the accused must be told of the right to remain silent.97 

Similarly, in Joymungul A K v The State, the Supreme Court stated that the accused 

person has the right to remain silent during the investigation and trial, as part of the 

common law privilege against self-incrimination.98

In Police v Mohamad Yusuf Sheik Issah Ramjaun, the court held that when the 

accused alleges that the police did not inform them of the right to remain silent when 

they were arrested, the police must convince the court that the accused was informed 

of their right to remain silent.99 If not, the accused’s statement will be inadmissible.100

In The State v Bundhun, the Supreme Court distinguished between the accused’s 

right to remain silent at the trial and the suspect’s right to remain silent at the time 

of arrest.101 The Court stated that ‘[t]he right to silence of a suspect at enquiry stage 

is really an extension of the right to silence enjoyed by an accused party’,102 but the 

Court also held that the police may still ask a ‘reasonable number of questions’103 as 

long as they avoid ‘an oppressive form of questioning’.104 

Finally, in Police v Guttee, the district court cited Supreme Court precedent holding 

that courts may draw adverse inferences based upon the accused silence.105

Duty to disclose
According to the National Assembly debates, the prosecution does not need to turn 

over exculpatory evidence.106

95. Constitution of the Republic of Mauritius 2016, Art 10(7).
96. Ibid, Art 10(2)(a) (2016).
97. Jamil Mujuzi, ‘The admissibility of evidence obtained through human rights violations in Mauritius’ (2018) pp 264–65 

https://repository.uwc.ac.za/xmlui/bitstream/handle/10566/4232/mujuzi_sacj_2018.pdf?sequence=1&isAllowed=y  
accessed 5 December 2022 (citing The Queen v M. Boyjoo and R.D. Boyjoo (1991) MR 284 (1991) SCJ 379, 4). 

98. Joymungul A K v The State [2014] SCJ 143 p 8 (2014). 
99. Mujuzi (n 97) 266 (citing Police v Mohamad Yusuf Sheik Issah Ramjaun [2016] PMP 231. 
100. Ibid.
101. Mujuzi, (n 97) p 266 (citing The State v Bundhun [2006] SCJ 254 pp 10–11. 
102. Ibid.
103. Ibid.
104. Ibid.
105. Police v Guttee [2022] FLQ 88 p 2 (2022) (citing Fullee v R [1992] SCJ 77). 
106.  See Hansard Mauritius, Fourth National Assembly, First Session, Debate No. 21 (2009) pp 110–111 

https://mauritiusassembly.govmu.org/Documents/Hansard/2009/hansardd2109r.pdf. 

https://mauritiusassembly.govmu.org/Documents/Hansard/2009/hansardd2109r.pdf
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NAMIBIA

Inferences on silence
The Constitution guarantees the right to a fair trial.107 All people charged with an 

offence have the right to be presumed innocent until proven guilty.108 While the 

Constitution does not expressly grant the accused the right to remain silent, it does 

specify that no one can be forced to give evidence against themselves.109 

The right to remain silent, though not challenged, has been litigated to define its 

scope and limitations. The Supreme Court has held that the court has a duty to 

inform the accused of their right to remain silent only when the accused pleads not 

guilty.110 In S v Mbok, the court discussed the admissibility of records and transcripts 

obtained without the accused’s knowledge.111 In this case, the accused’s statements 

were recorded without informing him and presented as evidence against him.112 The 

court ruled that the recordings were made in violation of the accused’s constitutional 

right to a fair trial and therefore should not be admissible.113 

Courts also held that the State bears the burden to prove that the accused’s rights 

were fully explained to them and that it is the State’s duty to demonstrate compliance 

with all requirements to the court.114 In Embula v S, the court ruled that an admission 

via warning statement was inadmissible because the prosecutor simply handed the 

warning statement to the witness, but the accused was not informed that he could 

have objected or that a trial within a trial might have been necessary to assess the 

statement’s admissibility.115 

Duty to disclose
There seems to be no prosecutor code of conduct in Namibia.116 The High Court 

has stated that ‘[a] court does not look at the evidence implicating the accused in 

isolation to determine whether there is proof beyond reasonable doubt, nor does it 

look at the exculpatory evidence in isolation to determine whether it is reasonably 

possible that it might be true.’117

107. Namibian Constitution 2010, art 12.
108. Ibid, art 12(1)(d); see also Namibia Superior Courts, ‘Fair Trial’ ( About Us web page) https://ejustice.moj.na/ABOUT%20

US/Pages/FairTrial.aspx#:~:text=Article%2012%20of%20the%20Namibian%20Constitution%20contains%20
the%20provisions%20for%20fair%20trial.&text=Our%20Constitution%20does%20not%20provide,to%20give%20
testimony%20against%20themselves accessed 5 December 2022.

109. Namibian Constitution 2010, art 12(1) (f).
110. See, e.g., S v Shikongo and Others [1999] NASC 6 p 16. 
111. S v Mbok [2020] NAHCMD 263 paras 63–65.
112. Ibid.
113. Ibid. 
114. See, e.g., State v Du Plessis [2021] NAHCMD 102 para 29.
115. Embula v S [2019] NAHCNLD 9 para 6.
116. See, e.g., Kennedy v Prosecutor General [2019] NAHCMD 561 para 11. 
117. S v Ndovai [2020] NAHCNLD 134 para 54.
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An accused’s failure  
to take the opportunity 
to rebut circumstantial 
evidence brought 
against him or her 
can be taken as an 
admission that the 
evidence is uncontested.

SEYCHELLES

Inferences on silence
The Seychellois Charter of Fundamental Human Rights 

and Freedoms contains in articles 18(3) the right to remain 

silent and 19(2) (g) the right not to be compelled to testify or 

confess guilt and implicitly the unenumerated right not to 

incriminate oneself in criminal trials. Article 19 (2) (a) provides 

for the presumption of innocence.

In Barbe v R,118 the court held that an accused is accorded 

the right to remain silent, which is a privilege against 

self–incrimination. The right is a constitutional right and 

an international norm. An accused’s failure to take the 

opportunity to rebut circumstantial evidence brought against 

him or her can be taken as an admission that the evidence is 

uncontested. In the dissenting judgment, it was emphasised 

that to draw an inference of guilt from an accused’s decision 

not to challenge a piece of evidence is in breach of the right 

to be presumed innocent.

Duty to disclose
Article 19 of the Constitution safeguards an accused’s right to 

a fair hearing. This encapsulates the person’s right to obtain 

all relevant evidence from the prosecution which would 

enable the accused to best prepare his or her defence.119 

This does not extend, however, to privileged information, 

disclosure of evidence that would be contrary to public 

policy, or to compelling witnesses who are not competent to 

give evidence in any proceedings.120 

Brian Larue v. The Republic121 made a pronouncement on 

this issue in the following terms: 

The admissions of the appellant were “qualified 

admissions.” He admitted having pushed the victim but 

he said he did it in self-defence. Such an admission is not 

divisible. It must be taken as a whole. The part which is 

advantageous to the prosecution and disadvangeous to 

the maker of the statement cannot be excised and used 

to bolster the prosecution case.

118. (2010) SLR 455.
119. See also Hackl v FIU [2010] SLR 98.
120. Constitution 2010, art 19 (10) (a).
121. (SCA 3 of 1994) [1994] SCCA 31 (2 November 1994) p 3.

file:///C:\Users\24828\AppData\Local\Packages\Microsoft.Office.Desktop_8wekyb3d8bbwe\LocalCache\Roaming\Microsoft\Word\Seychelles%20Evidence%20Cases\Barbe%20v%20Republic%20(2010)%20SLR%20455.pdf
file:///C:\\Users\\24828\\AppData\\Local\\Packages\\Microsoft.Office.Desktop_8wekyb3d8bbwe\\LocalCache\\Roaming\\Microsoft\\Word\\Seychelles%20Evidence%20Cases\\Hackl%20v%20Financial%20Intelligence%20Unit%20(2010)%20SLR%2098.pdf
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SOUTH AFRICA

Inferences on silence
The Constitution guarantees the right to a fair trial, which includes the rights to remain 

silent and to be presumed innocent.122 The right to remain silent is further protected by 

the rights of an accused to (1) be informed of the consequences of not remaining silent,123 

(2) not testify during proceedings,124 and (3) not be compelled to give self-incriminating 

evidence.125 These rights cannot be waived and are applicable before and during the trial. 

In S v Boesak, the Constitutional Court stated that the right to remain silent does not mean 

that there are no consequences if the accused remains silent at trial.126 If an accused person 

chooses to remain silent where there is a prima facie case calling for an answer, the court 

may conclude that the evidence is sufficient, in the absence of an explanation, to prove the 

accused guilty.127 

In S v Tshabalala, the court held that law enforcement officers must inform an unrepresented 

accused of the rights to legal counsel and to remain silent so that the accused can make an 

informed decision about whether and how to exercise these rights.128 Failure to do so may 

render a trial unfair.129

In S v Botha, during a bail application, an accused was confronted with the choice between 

(a) exercising the right to remain silent, which entailed a material risk of being refused bail, 

and (b) testifying in support of the bail application, which could be used at trial.130 To ensure 

a fair trial, the court held that a trial-within-a-trial131 approach should be adopted in bail 

applications and that such evidence would be inadmissible at the main trial.132 However, in 

S v Dlamini the Constitutional Court disagreed with this approach, stating that it effectively 

amounted to the right to lie with impunity.133 

Duty to disclose
The Constitutional Court stated that ‘it is difficult to conceive of any circumstance in which 

the prosecution can justify withholding any statement or document in the police docket 

which favours the accused or is exculpatory.’134 The Court further stated that the State 

may resist the accused’s access to a particular document if there is a reasonable risk that 

the access would lead to the disclosure of an informer’s identity or State secrets, or might 

otherwise prejudice pursuit of justice.135

122. The Constitution of the Republic of South Africa 1996, s 35(3)(h).
123. Ibid, s 35(1)(a)–(b). 
124. Ibid, s 35 (3)(h). 
125. Ibid, s 35 (3)( j).
126. S v Boesak (CCT25/00) 1 December 2000 para 24.
127. Ibid.
128. S v Tshabalala and Others (A1267/2006) 9 June 2008 paras 15(h)–(m). 
129. Ibid. para15(p).
130. S v Dlamini, S v Dladla and Others; S v Joubert; S v Schietekat (CCT21/98, CCT22/98, CCT2/99, CCT4/99) [1999] ZACC 8; 1999 

(4) SA 623; 1999 (7) BCLR 771 (3 June 1999) para 91 (citing S v Botha and Others 1995 (11) BCLR 1489 (W). 
131. In S v Krejcir and Others [2014] ZAGPJHC 240/2016 (2) SACR 214 (GJ) p 2 (The court explained that the procedure of a trial-

within-a-trial is to enable an accused, without fear of what he says, being used against him in the main trial to lead such evidence 
as is necessary to deal with the limited issue of whether or not the statement has been voluntarily made. Moreover, it may be used 
where there is a question of admissibility of evidence or competence of a witness).

132. S v Dlamini, et al (n 130) paras 91–92.
133. Ibid, paras 93–95.
134. Shabalala and Others v Attorney-General of the Transvaal and Another (CCT23/94) 29 November 1995 para 55.
135. Ibid, para 72(A)(5). 
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TANZANIA 

Inferences on silence
In criminal cases, the accused is entitled to be presumed innocent unless and 

until the contrary is proved.136 An accused has the right to remain silent, but (i) the 

court is entitled to draw an adverse inference against him and (ii) the court and the 

prosecution are permitted to comment on the accused’s silence.137

In Silanga v R, the appellant unsuccessfully argued that the trial court was not entitled 

to draw an adverse inference from his election to remain silent during trial.138 Here, 

the appellant was convicted for murder of his sister, who had a legal dispute with the 

accused regarding land ownership.139 Several witnesses identified the appellant as 

the culprit, and the decedent identified him as her attacker in a dying declaration.140 

Furthermore, the appellant was found with blood-stained hands.141 When confronted 

with this evidence, the appellant maintained silence.142 The appellate court stated 

that one would expect the appellant to explain the evidence against him, and it was 

in his best interest to do so.143 Accordingly, the court found that the trial judge was 

entitled to infer that the appellant’s silence was inconsistent with his innocence.144 

In Juma Limbu @ Tembo v R, the Court of Appeal ruled that an accused person must 

be made aware of their right of defence, including the right to remain silent.145 The 

court ruled that the trial court’s violation of this right, which is constitutionally and 

statutorily mandated, was sufficient grounds to quash the defendant’s conviction.146

Duty to disclose
As a general rule, the prosecution has a prima facie duty to call witnesses who can 

testify on material facts.147 If the prosecution declines to call any available witness 

without showing a sufficient reason, the court may draw an adverse inference against 

the prosecution.148 

We did not find other rules relating to the duty to turn over potentially exculpatory 

evidence. However, the Constitution provides that every person is entitled to a fair trial.149

136. Constitution of Tanzania Cap 2 (GN No. 150 2005) s 13(6)(b). 
137. Criminal Procedure Act Cap 20 (GN No. 11 2019) ss 198(2), 231(3), 293(3).
138. Silanga v Replublic [1993] TZCA 11 pp 1–2 (21 May 1993). 
139. Ibid.
140. Ibid, p 1.
141. Ibid.
142. Ibid.
143. Ibid, p 2.
144. Ibid.
145. Juma Limbu @ Tembo v R Criminal Appeal 168 of 2006 TZCA 79 pp 3–4, 6, 10–11 (2010).
146. Juma Limbu, ibid, p 11 (citing Constitution of Tanzania 2005, s 13(6)(a); Criminal Procedure Act 2019, s 231. 
147. Republic v Joseph Wambura (Economic Case 3 of 2020) p 12 (2021). 
148. Ibid. 
149. Constitution of Tanzania 2005, s 12(6)(a). 
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UGANDA

Inferences on silence
The Constitution guarantees the rights to remain silent and to be presumed innocent.150 

The judiciary’s public website emphasises that accused persons have the right to remain 

silent,151 which the courts have consistently affirmed. However, courts have also consistently 

affirmed that the right is not absolute and have sustained guilty verdicts when exercising 

this right leaves unchallenged the prosecution’s evidence proving the charges beyond a 

reasonable doubt.152

Duty to disclose
Pursuant to the Constitution, an accused person is entitled to:

a. copies of statements of prosecution witnesses made to police;

b. copies of documentary exhibits, which the prosecution is to produce at the trial.153

These disclosures are subject to limitations as required to protect state secrets, witnesses 

from intimidation, and informers from disclosure.154 

ZAMBIA

Inferences on silence
The Constitution recognizes the accused’s right to be presumed innocent ‘until he is proven 

guilty or has pleaded guilty.’155 The accused also has the right not to be compelled to give 

evidence at trial.156 Further, if the accused does not testify, the prosecution is prohibited 

from commenting on his failure to give evidence.157

In In re Thomas Mumba, the court found unconstitutional section 53(1) of the Corrupt 

Practices Act, which barred the accused from making any statement in his defence 

unless it was sworn under oath.158 This was in contravention of the CPC, which allows the 

accused to make an unsworn statement.159 The right to remain silent, however, may entail 

consequences for the accused. For example, in upholding a death sentence in a murder 

case, the Supreme Court affirmed the trial court’s finding that, without the accused’s 

testimony, there were no extenuating circumstances warranting a lesser sentence.160 

150. Constitution 1995, arts 28(3)(a), 28(11).
151. Judiciary of the Republic of Uganda, ‘Know Your Rights – 9 Steps from Your Arrest to Your Appeal in Criminal Cases’ (website of the 

Judiciary of the Republic of Uganda) https://judiciary.go.ug/data/smenu/29/Know%20Your%20Rights.html.
152. E.g., Teddy Ssezzi Cheye v Uganda [2011] UGSC 19 pp 3, 6; Apiku Ensio v Uganda, Criminal Appeal No. 751 of 2015 [2021] UGCA 

15 pp 2, 7–8; Sande Martin v Uganda (Criminal Appeal 278 of 2003) [2007] UGCA 8 pp 4–6, 8; Uganda v Lokiru Ongole [2017] 
UGHCCRD 129 pp 1–2; Uganda v Mawejje Ronald [2007] UGHC 16 pp 10–11; also see, Evidence Act 1909, s 105 (the accused 
bears the burden to prove that his conduct is somehow exempt from the law and/or any fact especially within his knowledge); 
Sowed Juma Mayanja, ‘Silence and Its Implication in Criminal Proceedings: A Comparative Analysis of the English, Ugandan and 
Islamic Laws’ (2017) 63 Journal of Law, Policy and Globalization 171–177. 

153. E.g., Soon Yeon Kong Kim, Kwanga Mao v Attorney General Constitutional Reference No. 6 of 2007 [2008] UGSC 72 p.9  
(March 6, 2008) (citing Constitution 1995, art 28).

154. Ibid, p 6.
155. Constitution of Zambia 2016, art 18 (2) (a).
156. Ibid, art 18 (7).
157. Criminal Procedure Code Act 2005, s 157 (ii).
158. O’Brien Kaaba, ‘Constitutionality of Criminal Procedure and Prison Laws in Africa, Zambia’ (2016) 12. https://acjr.org.za/resource-

centre/Constitutionality%20project%20-%20Zambia%20FINAL.pdf citing In re Thomas Mumba HNR/438/1984 p 40. 
159. Ibid (citing Criminal Procedure Code Act 2005, s 207(1)).
160. Mushoke v The People [2014] ZMSC 117 paragraphs 727–728. 
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Duty to disclose
The Constitutional Court stated that ‘it is difficult to conceive of any circumstance in which 

the prosecution can justify withholding any statement or document in the police docket 

which favours the accused or is exculpatory.’161 The Court further stated that the State 

may resist the accused’s access to a particular document if there is a reasonable risk that 

the access would lead to the disclosure of an informer’s identity or State secrets, or might 

otherwise prejudice the pursuit of justice.162

ZIMBABWE

Inferences on silence
Any person who is arrested or detained has the constitutional right to remain silent as well 

as to be informed of (i) that right and (ii) the consequences of exercising or waiving it.163 

Accused persons also have the rights to be presumed innocent until proved guilty and not 

to testify or be compelled to give self-incriminating evidence at trial.164

To guarantee these rights, the officer shall promptly, in a language that the arrested person 

understands, inform the arrested person of his rights.165 If the accused does not have legal 

representation at trial, the magistrate must inform the accused of their right to remain 

silent.166 Finally, although the right to remain silent is constitutionally protected, the court 

may draw inferences where the accused fails to say something that he/she later relies on in 

their defence, in certain instances.167 

The courts have considered the right to remain silent, and have noted the procedures that 

the arresting officer and magistrate must follow during the arrest and before the trial starts 

to safeguard the trial’s fairness. In S v Musiiwa, the court remarked that the right to remain 

silent is intertwined with the right against self-incrimination, which ‘is one of the pillars of a 

fair criminal trial’.168 Thus, the right against self-incrimination must be explained in detail to the 

accused, because ‘most unrepresented accused persons are ignorant of procedural law’.169

Merely informing a detained person of their right to remain silent does not cure defects 

in the interviewing process. In S v Lovell, the police informed the accused of his rights, 

including his right to remain silent, but the accused proved that his confession was made 

under torture and duress, rendering the confession inadmissible.170

161. Shabalala and Others, (n 82) para 55. 
162. Ibid, para 72(A)(5). 
163. Constitution of Zimbabwe 2018, arts 50(4) (a)–(b).
164. Ibid, arts 70(1) (a), 70(1) (i).
165. Criminal Procedure and Evidence Act 2016, s 41A (b)–(c).
166. Ibid, ss 66(9)–(10), 188.
167. Ibid, ss 67, 115, 189, 199, 257, and 287.
168. S v Musiiwa (HH 52-14, CRB BNP 2055/19) [2020] ZWHHC 52 p 5 (14 January 2020). 
169. Ibid, p 5.
170. S v Lovell (HH 220-16 CRB 74/14) [2016] ZWHHC 220 pp 4, 10 (22 March 2016).
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