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[1] KENTRIDGE AJ: This case arises from a crimmnal trial

before Hugo J in the Natal Provincial Division. In this
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Court it was heard together with the case of Ml ungu and
Four O hers v The State (Case No CCT/ 25/94) which al so arose from
acrimnal trial in the Natal Provincial D vision. Each of them
has cone to this Court by way of a referral by the judge
presiding over the trial. |In each case the judge referred to
this Court for decision the question whether section
217(1) (b)(ii) of the Crimnal Procedure Act No 51 of 1977 is
i nconsi stent with the provisions of the Republic of South Africa
Constitution, 1993. If we so find it wll be our duty under
section 98(5) of the Constitution to declare the provision
invalid. In the Milungu case the judge also referred to us the
gquestion whether, having regard to section 241(8) of the
Constitution, the provisions of Chapter 3 of the Constitution
apply to the proceedings before him Section 241(8) raises
i nportant issues which do not directly touch the Zuma case
Consequently, we propose to give judgnent at this stage only in
the Zuma case, and to deal with the Ml ungu case in due course

in a separate judgnent.

[2] Inthis case (as in the WMhlungu case) this Court itself has
rai sed the i ssue whether the referral was conpetent. It is
necessary to set out in sone detail the circunstances of
the crimnal trial which led to the referral to this Court.
Before doing so, however, | nust outline the history and

effect of the chall enged sub-paragraph of section 217 of
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the Crimnal Procedure Act.

The section deals with the adm ssibility in evidence of a
confession nmade by an accused person before trial. Sub-

section (1) and proviso (a) thereto read as follows -

"(1) Evi dence of any confession nmade by any person in relation to the
conm ssion of any offence shall, if such confession is proved to
have been freely and voluntarily nmade by such person in his sound
and sober senses and without having been unduly influenced
thereto, be admissible in evidence against such person at
crim nal proceedings relating to such offence
Provi ded -

(a) that a confession made to a peace officer, other than a
magi strate or justice, or, in the case of a peace officer
referred to in section 334, a confession nade to such peace
of ficer which relates to an offence with reference to which
such peace officer is authorized to exercise any power
conferred upon him under that section, shall not be
admi ssible in evidence unless confirnmed and reduced to
writing in the presence of a nagistrate or justice;..."

It wll be seen that this sub-section requires the
prosecution, if it wshes to put the confession in
evidence, to prove that it was freely and voluntarily nade,
and was not unduly influenced. This neans, at the |east,
proof that it was not induced by violence, or by threats or
prom ses made by a person in authority. Rv Barlin 1926 AD
459, 462; R v Nnleko 1960(4) SA 712(A); S v Mpetha and
others (2) 1983(1) SA 576(C). This rule, which reflects a
| ong-standing principle of the English law of crimnal
procedure and evidence, was enbodied in the Evidence
Ordi nance of the Cape Colony in 1830. The rationale of the
rul e excluding involuntary confessions (or adm ssions) has

been much discussed. See Hoffmann and Zeffertt, South
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African Law of Evidence, 4'" ed. pp 205, 216-7 ; Cross on
Evi dence, 6'" ed pp 601- 3. | shall return in due course to
the historical developnent of the rule. At this stage it
is sufficient to say that before the Union of the four
provinces in 1910 it was well established in all parts of
South Africa that it was for the prosecution to prove that
any confession on which it wished to rely was freely and

voluntarily nade.

Proviso (a), on the other hand, has no counterpart in
English law. It was introduced into South African |aw by
the Crimnal Procedure and Evidence Act, 1917. |Its general
effect is that confessions nmade to nenbers of the police
force who are not justices of the peace are inadm ssible.
An accused person who has confessed, or expressed a wish to
confess, to a police officer who is not a justice of the
peace should be taken to a magistrate or justice of the
peace who may take down the confession in witing. Even
where the police officer is a justice of the peace the
accused person may be taken to a mmgistrate who may take
down the confession in witing. The magistrate ought, of
course, to be satisfied that the confession is freely and
voluntarily made, and should record that fact in the
docunent contai ning the confession. It is at that stage

that proviso (b) to section 217(1) becones relevant. That



provi so reads -

"Provi ded-

"(b) that where the confession is nade to a magi strate and reduced to
witing by him or is confirned and reduced to witing in the
presence of a mmgistrate, the confession shall, upon the nere
production thereof at the proceedings in question-

(i) be admi ssible in evidence agai nst such personif it appears
fromthe docunent in which the confession is contained that
t he confession was made by a person whose nane corresponds
to that of such person and, in the case of a confession
made to a magistrate or confirmed in the presence of a
magi strate through an interpreter, if a certificate by the
i nterpreter appears on such docunent to the effect that he
interpreted truly and correctly and to the best of his
ability with regard to the contents of the confession and
any question put to such person by the magistrate; and

(ii) be presunmed, unless the contrary is proved, to have been
freely and voluntarily nade by such person in his sound and
sober senses and without having been unduly influenced
thereto, if it appears from the docunent in which the
confession is contai ned that the confession was made freely

and voluntarily by such person in his sound and sober
senses and wi thout having been unduly influenced thereto.

It is sub-paragraph (ii) of this proviso that is under
attack in the present case. It was introduced into the
crimnal procedure code in 1977. |In the circunstances set
out in the sub-paragraph it places on the accused the
burden of proving that the confession recorded by the
magi strate was not free and voluntary. The words "unl ess
the contrary is proved" place an onus on the accused which
must be di scharged on a bal ance of probabilities. He does
not di scharge the onus nerely by raising a doubt. If, at
the end of the voir dire (or trial-within-a-trial) the
probabilities are evenly bal anced the presunption prevails.
See Ex parte Mnister of Justice: inre Rv Bolon 1941 AD

345, 360-1; S v Nene and O hers (2) 1979(2) SA 521(D); S
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v Mkanzi and Anot her 1979(2) SA 757(T); S v Mhahlele and

Anot her 1982(4) SA 505(A) 512.

| add, by way of conpleteness, that sub-section (2) of
section 217 provides that the prosecution may | ead evi dence
in rebuttal of evidence advanced by an accused in rebuttal

of the presunption under proviso (b).

In the case before us the prosecution tendered confessions
which had been nade by two of the accused before a
magi strate and reduced to witing, and invoked the

presunption in proviso (b).

The accused were indicted on two counts of nurder and one
of robbery. At their trial before Hugo J and assessors
they pleaded not guilty. Two of the accused had nmade
statenents before a magi strate which counsel for the state
tendered as adm ssible confessions. Admssibility was
contested by counsel for the accused and a trial-wthin-a-
trial ensued. At the outset defence counsel raised the
i ssue of the constitutionality of section 217(1)(b)(ii) of
the Crimnal Procedure Act, and counsel for both the
defence and the prosecution consented (in terns of section
101(6) of the Constitution) to the trial judge's deciding

t hat i ssue. The trial-within-a-tri al nonet hel ess
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proceeded. The accused testified that they had nade their
statenents by reason of assaults on themby the police and
the threat of further assaults. The policenen concerned
denied this, but tw wonen called as wtnesses by the
defence said that they had seen the police assaulting the
accused. At the end of the evidence the court concl uded
unani nously that while they were not satisfied beyond a
reasonabl e doubt that the statenents had been freely and
voluntarily nmade, the accused had failed to discharge the
onus upon them under proviso (b) on a balance of
probabilities. In his judgnent, given on 10'" August, 1994
and reported as S v Zuma and OQthers 1995(1) BCLR 49 (N)
Hugo J said -

"Had we been convinced that section 217(1)(b) of the
Crimnal Procedure Act was still valid and constitutiona
we woul d therefore have had little hesitation in accepting
that the accused had not discharged the onus placed upon
them by that section. The constitutionality therefore of
section 217(1)(b) of the Crimnal Procedure Act 1is
therefore crucial to the decision of this case."

Later in his judgnent he said -

“I't is quite clear fromwhat | have said that the site of
the onus will be decisive in this case, at least in so far
as the adnmissibility of this evidence is concerned. If it
is held by the constitutional court that section
217(1)(b)(ii) is unconstitutional it will lead to the nost
unfortunate result that two persons who have in effect
admtted wunder oath in this Court that they indeed
comm tted these of fences nmay be acquitted but that may wel |
be the effect of the constitution or the provisions of the
constitution upon matters of this nature. It is also the
effect of the hearing of matters of this nature in a
separate trial-within-a-trial, the evidence of which is not

adm ssible in deciding the nmerits of the conviction."
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The reference to the adm ssions of the two accused that
they had commtted the offences arose from the evidence
whi ch they had given in the course of the trial-wthin-a-
trial. As Hugo J fully appreciated, that evidence was
given only in the context of the trial-within-a-trial

where the only issue was adm ssibility. To that issue the
truth of the confession was irrelevant. Thus, in S v
Radebe and Anot her, 1968(4) SA 410(A) 419 Qgilvie Thonpson

J A sai d-

“I't not infrequently occurs that, although the presiding
Judge may think that the contents of a tendered confession
are true, the circunstances whereunder the confession was
made conpel its exclusion".

See also S v Gaba 1985(4) SA 734(A) 749; S v Tal ane
1986(3) SA 196(A) 205; Sv de Wries 1989(1) SA 228(A), 233-

4.

In the event, notw thstanding the consent given by the
parties under section 101(6) Hugo J refrained from giving
a decision on the validity of the proviso, but referred the

question to this court, and adjourned the trial sine die.

The question of the conpetence of Hugo J's referral arises,
and has been argued before us by counsel for the accused
and for the State. In addition we have received a Notice
of Mdtion under the hand of M. T P McNally SC, Attorney-

Ceneral for Natal, seeking direct access to the Court in
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terms of section 100(2) of the Constitution on the grounds
that it is in the interests of justice that a binding
deci sion be given as soon as possible on the validity of

section 217(1)(b)(ii).

By reason of the consent of the parties under section
101(6) the issue of the constitutionality of section
217(1) (b)(i1) of the Crimnal Procedure Act no |onger
remai ned within the exclusive jurisdiction of this Court,
and fell within the jurisdiction of Hugo J. For reasons
which will be given in detail in the Mlungu case the
referral by Hugo J was wholly inconpetent. That was i ndeed
the subm ssion of the State in its witten argunent, and
the point was rightly conceded by counsel for the accused.
Even if a rapid resort to this Court were conveni ent that
woul d not relieve the judge from maki ng his own deci sion on
a constitutional issue wthin his jurisdiction. The
jurisdiction conferred on judges of the Provincial and
Local Divisions of the Suprene Court under section 101(3)
is not an optional jurisdiction. The jurisdiction was
conferred in order to be exercised. It was in these
circunstances that the Attorney-Ceneral of Natal applied
under section 100(2) of the Constitution for direct access

to the Court. Section 100(2) reads -

"(2) The rules of the Constitutional Court nmay nmeke
provision for direct access to the Court where it is
inthe interest of justice to do so in respect of any
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matter over which it has jurisdiction."

Rule 17, subrules (1) and (2) of the Rules of this Court
provi de-

(1) The Court shall allow direct access in terms of section
100(2) of the Constitution in exceptional circunmstances
only, which will ordinarily exist only where the matter is
of such urgency, or otherw se of such public inportance,
that the delay necessitated by the use of the ordinary
procedures woul d prejudice the public interest or prejudice
the ends of justice and good governnent.

(2) The special procedure referred to in subrule (1) nmy be
sancti oned by the Court on application nade to it in terms
of these rules.

[11] The Attorney-Ceneral of Natal submts in his supporting

affidavit that if the matter is sent back to the trial
court wi thout our deciding the issue it would have to be
referred again to this Court at the end of the trial. More
inportant, he inforns us that prevailing uncertainty as to
the constitutionality of section 217(1)(b)(ii) has resulted
in inconsistency in practice in Natal and el sewhere in the
Republic. That uncertainty would remain unresolved until
a suitable case cane properly before this Court. W agree
wth the Attorney-General of Natal and with M d" diviera
SC, the Attorney-Ceneral of the Transvaal, who appeared for
the State that this state of affairs nust seriously
prejudi ce the general adm nistration of justice as well as
the interests of the nunerous accused persons affected

The adm ssibility of confessions is a question which arises
daily in our crimnal courts and prolonged uncertainty

woul d be quite unacceptable. As appears fromthe terns of
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Rule 17, direct access is contenplated in only the nost
exceptional cases, and it is certainly not intended to be
used to legitinmate an inconpetent reference. But in the
special circunstances set out in the affidavit the
application under rule 17 was fully justified. M.
McNal l'y's application is accordingly granted, so that the
question of the wvalidity of section 217(1)(b)(ii) 1is

properly before this Court.

Counsel for the accused has attacked section 217(1)(b)(ii)
as being in conflict wth section 25 of the Constitution.
The particular provisions of section 25 relied on

individually or cumulatively are the foll ow ng -

"25 (2) Every person arrested for the alleged comm ssion of
an offence shall ... have the right -

(a) promptly to be inforned, in a |anguage which he or

she under stands, that he or she has the right to
remain silent and to be warned of the
consequences of making any statenent;

(c) not to be conpelled to make a confessi on or adm ssion
whi ch coul d be used in evidence agai nst himor her ;
and

(3) Every accused person shall have the right to a fair trial
whi ch shall include the right -

(c) to be presumed i nnocent and to remain silent during
pl ea proceedings or trial and not to testify during
trial ;

(d) to adduce and chall enge evidence, and not to be a
conpel | abl e wi tness agai nst hinself or herself;

The concepts enbodied in these provisions are by no neans
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an entirely new departure in South African crimnal
procedure. The presunption of innocence, the right of
silence and the proscription of conpelled confessions have
for 150 years or nore been recogni sed as basic principles
of our law, although all of them have to a greater or
| esser degree been eroded by statute and in sone cases by
judi cial deci sion. The resulting body of common | aw and
statute law fornms part of the background to section 25

The provisions of section 25 are nore specific than many of
the other provisions of Chapter 3. They do nonet hel ess

give rise to problens of interpretation

The principles wupon which a constitutional bill of
fundanental rights should be interpreted have been the
subj ect of numerous judicial dicta, in jurisdictions abroad
and in Southern Africa. Many of these principles have been
re-stated and applied in the judgnents of Provincial and
Local Divisions interpreting our owmn Constitution, and in
judgnents of other Southern African courts. The judgnent
of Friedman J in Nyamakazi v President of Bophututswana,
1994(1) BCLR 92(B) is a veritable thesaurus of
international authority. Khala v The Mnister of Safety &
Security 1994(2) BCLR 89(W, 92-4; 1994 (4) SA 218(W, 222-
4 per Mburgh J also contains a useful collection of

citations. It is not necessary to traverse all the
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rel evant dicta but sonme of them bear repeating.

The first of these is the nuch-quoted passage from the
judgnent of Lord WIlberforce in the Privy Council in
M nister of Hone Affairs (Bernuda) v Fisher [1980] AC 319
(PC), 328-9. After referring to the influence of certain
international conventions on the constitutions of forner
colonies of the British Conmmonweal th, he said that these

call ed for

"a generous interpretation ... suitable to give to
i ndi viduals the full neasure of the fundanmental rights and
freedons referred to,"

and that the constitution called for "principles of

interpretation of its own". He went on to say -

“"This is in no way to say that there are no rules of |aw
whi ch shoul d apply to the interpretation of a constitution
A constitution is a legal instrunent giving rise, anmongst
other things, to individual rights capable of enforcenent
in a court of law. Respect nmust be paid to the |anguage
whi ch has been used and to the traditions and the usages
whi ch have given neaning to that | anguage. It is quite
consistent with this, and with the recognition that rules
of interpretation may apply, to take as a point of
departure for the process of interpretation a recognition
of the character and origin of the instrument, and to be
guided by the principle of giving full recognition and
effect to those fundanental rights and freedonms with a
statement of which the constitution conmences."

This judgnent was cited with approval by the Appellate
Division in Sv Marwane 1982(3) SA 717(A), 748-9. See also
the judgnent of the Full Bench of the Suprene Court of
Nam bia in Mnister of Defence, Nam bia v Mvandi nghi

1992(2) SA 355 (Nm SC), 362.
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In Rv Big M Drug Mart Ltd (1985)18 DLR (4'") 321, 395-6,
Dickson J (later Chief Justice of Canada) said, wth

reference to the Canadi an Charter of Rights -

"The nmeaning of a right or freedom guaranteed by the
Charter was to be ascertai ned by an anal ysis of the purpose

of such a guarantee ; it was to be understood, in other
words, in the light of the interests it was neant to
protect. In my viewthis analysis is to be undertaken, and

t he purpose of the right or freedomin question is to be
sought by reference to the character and | arger objects of
the Charter itself, to the | anguage chosen to articulate
the specific right or freedom to the historical origins of
t he concept enshrined, and where applicable, to the neaning
and purpose of the other specific rights and freedons with
which it is associated within the text of the Charter. The
interpretation should be .... a generous rather than
legalistic one, ained at fulfilling the purpose of a
guarantee and t he securing for individuals the full benefit
of the Charter's protection."

Both Lord W1 berforce and D ckson J enphasi sed that regard
must be paid to the |l egal history, traditions and usages of
the country concerned, if the purposes of its constitution
are be fully understood. This nmust be right. | may
nonet hel ess be permtted to refer to what | said in another
court of another constitution albeit in a dissenting
j udgnent -

"Constitutional rights conferred without express limtation
should not be cut down by reading inplicit restrictions
into them so as to bring theminto line with the conmon
I aw.

Attorney-General v Mdagi 1982(2) Botswana LR 124,184

That caveat is of particular inportance in interpreting
section 25(3) of the Constitution. The right to a fair
trial conferred by that provision is broader than the |i st

of specific rights set out in paragraphs (a) to (j) of the
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sub-section. |t enbraces a concept of substantive fairness
which is not to be equated wth what m ght have passed
muster in our crimnal courts before the Constitution cane
into force. In S v Rudman and Another; S v Mhwana 1992(1)
SA 343(A), the Appellate Division, while not decrying the
i nportance of fairness in crimnal proceedings, held that
the function of a court of crimnal appeal in South Africa

was to enquire

"whet her there has been an irregularity or illegality,
that is a departure from the formalities, rules and
princi ples of procedure according to which our |awrequires
acrimnal trial to be initiated or conducted".

A court of appeal, it was said, (at 377)

"does not enquire whether the trial was fair in accordance
with '"notions of basic fairness and justice', or with the
"ideas underlying the concept of justice which are the
basi s of al | civilised systens of crim nal
adm nistration'."

That was an authoritative statenent of the | aw before 27th
April 1994. Since that date section 25(3) has required
crimnal trials to be conducted in accordance with just
those "notions of basic fairness and justice". It is now
for all courts hearing crimnal trials or crimnal appeals

to give content to those notions.

| nmust also refer to Qozoleni v Mnister of Law and Order
1994(1) BCLR 75(E); 1994(3) SA 625(E). The judgnent of
Froneman J. contains nmuch of value in its approach to

constitutional interpretation. The |earned judge says (at
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81) that the previous constitutional systemof this country

was the fundanental "m schief" to be renedied by the new

Constitution. He says (at 80) that Dbecause the
Constitution is the suprene | aw against which all lawis to
be tested,

"it must be exanmined with a view to extracting from it
those principles or values agai nst which such law ... can
be measured."

He adds on the sane page that the Constitution nust be
interpreted so as "to give clear expression to the val ues
it seeks to nurture for a future South Africa." This is
undoubtedly true. South African Courts are i ndeed enjoi ned
by section 35 of the Constitution to interpret Chapter 3 so
as "to pronote the values which underlie an open and
denocratic society based on freedom and equality", and
where applicable, to have regard to relevant public
international |aw. That section also permts our courts to
have regard to conparabl e foreign case | aw.

| am however, sure that Froneman J, in his reference to
t he fundanental "m schief" to be renedied, did not intend
to say that all the principles of |Iaw which have hitherto
governed our courts are to be ignored. Those principles
obvi ously contain nuch of lasting value. Nor, | amequally
sure, did the learned judge intend to suggest that we
shoul d negl ect the | anguage of the Constitution. Wile we
must always be conscious of the values underlying the

Constitution, it is nonetheless our task to interpret a
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witten instrunent. I am well aware of the fallacy of
supposing that general |anguage nust have a single
"objective" neaning. Nor is it easy to avoid the influence
of one's personal intellectual and noral preconceptions.
But it cannot be too strongly stressed that the
Constitution does not nean whatever we mght wish it to

nmean.

W nust heed Lord WIlberforce's remnder that even a
constitution is a legal instrunment, the |anguage of which
must be respected. |f the | anguage used by the | awgiver is
ignored in favour of a general resort to "values" the
result is not interpretation but divination. If 1 may
again quote S v Mdagi, supra, at 184, | would say that a

constitution

"enmbodyi ng fundanental rights should as far as its | anguage

permts be given a broad construction”

(My enphasi s),

As poi nted out above, section 217(1)(b)(ii) creates a | egal
presunption, with the legal burden of rebuttal on the
accused - what has been called a "reverse onus". The
| egiti macy of such provisions has been consi dered by courts
as varied as the United States Suprene Court, The Canadi an
Suprene Court, the Privy Council and the European Court of

Human Rights (and doubtless others) in the light of
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provi si ons entrenchi ng, in varying | anguage, t he

presunption of innocence, the right to silence and the

privilege against self-incrimnation - a privilege not
expressly referred to in section 25. The case |aw of
these courts - which are undoubtedly courts of open and
denocratic societies - indicates that reverse onus

provi sions are by no neans uncommon and are not necessarily
unconstitutional. Reverse onus provisions in our own
statute |l aw are al so not uncommon. To go no further than
the Crimnal Procedure Act one finds, for exanple, the
presunptions arising fromentries in marriage registers on
charges of bigany (section 237), the presunption of
know edge of falsity arising from proof of a factually
fal se representation (section 245) and the presunption of
having failed to pay tax arising nerely froman all egation
in a charge sheet (section 249). Foreign courts have
grappled with the problem of reconciling presunptions
reversing the onus of proof wth the constitutional
presunption of innocence. The different solutions which

t hey have suggested are illum nating.

The courts of the United States have over nmany years
attenpted to enunciate a governing principle. Tot v The
United States 319 US 463 (1943) concerned a federal statute

meking it an offence for a person convicted of violence to
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receive any firearmor ammunition which had been shi pped or
transported in interstate or foreign comerce. The
statute provided that "the possession of a firearm or
anmuni tion by any such person shall be presunptive evi dence
that such firearmor amunition was shi pped transported or
received as the case may be, by such person ... in
violation of this Act". The Suprene Court held that while
Congress and state |egislatures had "power to prescribe
what evidence is to be received in the courts of the United

States”, the due process clauses of the Constitution

"set limts upon the power of Congress or that of a state
| egislature to make the proof of one fact or group of facts
evi dence of the existence of the ultimte fact on which guilt is
predi cated." (per Roberts J at 467)

The test of the validity of such a presunption, the Court

said, was that there be a

"rational connection between the facts proved and the fact
presuned ... . But where the inference is so strained as not to
have a reasonable relation to the circunstances of life as we
know themit is not conpetent for the legislature to create it as
a rule governing the procedure of the courts. (467-8)

On this test the presunption was struck down. Twenty-five
years |ater a sonewhat stricter test was fornul ated. I'n
Leary v United States 395 US 6(1969) the Suprene Court had
to consider a statute under which possession of marihuana
was deemed to be sufficient evidence of the offence of
illegal inportation, unless the defendant explained his
possession to the satisfaction of the jury. The

presunption was held to be a denial of due process of |aw.
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Havi ng considered Tot and sone |ater cases, Harlan J,

speaking for the Court, said that

"a crimnal statutory presunption nust be regarded as
"irrational' or '"arbitrary' and hence unconstitutional, unless it
can at |least be said with substantial assurance that the presuned
fact is more likely than not to flow from the proved fact on
which it is made to depend." (page 36)

(Harlan J added the rider that in this assessnent the
Congressi onal determ nation favouring the presunption nust

wei gh heavily.)

"Rational connection"” is a useful screening test, but not
a concl usi ve one. This was acknowl edged in County Court
of U ster County, New York, et al v Allen et al 442 US 140

(1979). In relation to a mandatory (i.e. legal)
presunption Stevens J giving judgnent for the majority of

the Suprenme Court, said, at 167, that

"since the prosecution bears the burden of establishing
guilt, it may not rest its case entirely on a presunption
unless the fact proved is sufficient to support the
i nference of guilt beyond a reasonabl e doubt."

The "rational connection" test has been considered in the
substantial jurisprudence which the Canadian courts have
developed in construing their Charter of Rights. The
Canadi an cases on reverse onus provisions seemto ne to be
particularly hel pful, not only because of their persuasive
reasoni ng, but because section 1 of the Charter has a
limtation clause analogous to section 33 of the South
African Constitution. This calls for a "two-stage"

appr oach. First, has there been a contravention of a
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guaranteed right? If so, is it justified under the
limtation clause? The single stage approach (as in the
US Constitution or the Hong Kong Bill of Rights) may call
for a nore flexible approach to the construction of the
fundanental right, whereas the two-stage approach nay cal

for a broader interpretation of the fundanental right,
qualified only at the second stage. In Attorney-CGenera

of Hong Kong v Lee Kwong-kut, [1993] AC 951 (PC), an appeal
to the Privy Council from Hong Kong, Lord Wolf, while
noting that the results of the two approaches often tend to
be simlar, observed (at 967 H) that the two-stage
appr oach, in | ayi ng down specific criteria of
justification, had inportant practical consequences. See
also Cachalia & others, Fundanental Rights in the New

Constitution, pp5-7.

There are nunerous Canadian cases dealing wth the
constitutionality of reverse onus provisions. | shall
refer only to three of them In R v Oakes (1986) 26 DLR
(4'") 200 the Supreme Court of Canada had before it an Act
of Parlianment which provided that if a person was proved to
be in unlawful possession of a narcotic he was presuned to
be in possession of it for the purposes of trafficking (a
nore serious of fence) unless he proved the contrary. Thi s

proof, the Court held, had to be on a balance of
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probabilities. This presunption was held to be
i nconsistent with the presunption of innocence guaranteed
by section 11(d) of the Canadian Charter of Rights and

Fr eedons. Di ckson CJC said at 212-3 -

"The presunption of innocence protects the fundanental
liberty and human dignity of any and every person accused
by the State of crimnal conduct. An individual charged
with a crimnal offence faces grave social and persona
consequences, including potential |oss of physical liberty,
subjection to social stigm and ostracism from the
conmunity, as well as other social, psychological and
econom ¢ har ns. In light of the gravity of these
consequences, the presunption of innocence is crucial. It
ensures that until the State proves an accused's guilt
beyond all reasonabl e doubt, he or she is innocent. This
is essential in a society comritted to fairness and socia
justice."

And, at 222,

"“I'f an accused bears the burden of disproving on a bal ance
of probabilities an essential elenment of an offence, it
woul d be possible for a conviction to occur despite the
exi stence of a reasonable doubt. This would arise if the
accused adduced sufficient evidence to raise a reasonable
doubt as to his or her innocence but did not convince the
jury on a balance of probabilities that the presumed fact
was untrue."

He held further that the "rational connection" test, while
possibly useful at the stage when the State sought to
justify an infringenent of a guaranteed right in terns of
section 1 of the Charter, was not in itself an adequate

protection for the constitutional presunption of innocence.

"A basic fact may rationally tend to prove a presuned fact,
but not prove its existence beyond a reasonabl e doubt. An
accused person could thereby be convicted despite the
presence of a reasonabl e doubt. This would violate the
presunpti on of innocence."

[23] R v Wiyte (1988) 51 DLR (4'") 481 concerned a statute

creating the offence of having care or control of a notor
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vehicle while one's ability to drive was inpaired by
al cohol . Under the statute, upon proof that the accused
occupied the driver's seat he was deened to have the care
and control of the vehicle unless he established that he
did not enter the vehicle for the purpose of setting it in
motion. This presunption, too, was held to be a violation
of the right to the presunption of innocence. The Suprene
Court, again speaking through D ckson CIC, held that it was
irrelevant that the presunption did not relate to an
"essential elenent” in the offence (cf R v Qakes, supra at

222). The Chief Justice, at 493, said -

"In the case at bar, the Attorney-Ceneral of Canada argued
that since the intention to set the vehicle in notion is
not an elenment of the offence, s. 237(1)(a) does not
infringe the presunption of innocence. Counsel relied on
t he passage from Oakes quoted above, with its reference to
an "essential elenment”, to support this argunment. The
accused here is required to disprove a fact collateral to
t he substantive of fence, unlike Oakes where the accused was
required to disprove an el enent of the offence.

The short answer to this argunent is that the distinction between
el ements of the offence and other aspects of the charge is
irrelevant to the s. 11(d) inquiry. The real concern is not
whet her the accused nmust di sprove an el enment or prove an excuse,
but that an accused may be convicted while a reasonabl e doubt
exi sts. Wien that possibility exists, there is a breach of the
presunpti on of innocence.

The exact characterization of a factor as an essentia

elenment, a collateral factor, an excuse, or a defence
should not affect the analysis of the presunption of
innocence. It is the final effect of a provision on the
verdict that is decisive. If an accused is required to
prove sone fact on the bal ance of probabilities to avoid
conviction, the provision violates the presunption of
i nnocence because it permts a conviction in spite of a
reasonabl e doubt in the mind of the trier of fact as to the
guilt of the accused."

In 1992, in Rv Downey 90 DLR (4'") 449, the Supreme Court
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of Canada dealt wth a statutory presunption that a person
who lives with or 1is habitually in the conpany of
prostitutes, is, in the absence of evidence to the
contrary, commtting the offence of "living on the avails
[i.e. proceeds] of another person's prostitution”. Thi s
presunption was also held to infringe the presunption of
i nnocence (although it was held by a majority to be in al

the circunstances a justifiable infringenent.) The
judgnent of Cory J at 456 contains a useful analysis of
different types of presunption. The type with which we
are concerned in section 217(1)(b)(ii) is described as a
| egal presunption "where the presuned fact nust be
di sproved on a bal ance of probabilities instead of by the
mere raising of evidence to the contrary". This is what
t he Canadi an courts refer to as a "reverse onus" clause, as

| do in this judgnent.

Cory J at 461 summarised the principles derived fromthe
authorities in seven propositions. | shall quote the first

t hr ee-

"l The presunption of innocence is infringed whenever
the accused is liable to be convicted despite the
exi stence of a reasonabl e doubt.

. If by the provisions of a statutory presunption, an
accused is required to establish, that is to say to
prove or disprove, on a balance of probabilities
ei ther an el enent of an offence or an excuse, then it
contravenes s. 11(d). Such a provision would permt
a conviction in spite of a reasonable doubt.

1. Even if a rational connection exists between the
established fact and the fact to be presumed, this
woul d be insufficient to make valid a presunption
requiring the accused to disprove an elenment of the
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of fence. "

Section 11(d) of the Canadian Charter provides that any

person charged with an offence has the right

"(d) to be presuned innocent until proven guilty according
tolawin a fair and public hearing by an i ndependent
and inpartial tribunal".

This bears a close relationship to section 25(3)(a) and (c)
of our Constitution. |In both Canada and South Africa the
presunption of innocence is derived fromthe centuries-old
principle of English law, forcefully restated by Vi scount
Sankey in his celebrated speech in Wolmngton v Director
of Public Prosecutions [1935] AC 462 (HL), 481, that it is
always for the prosecution to prove the guilt of the
accused person, and that the proof nust be proof beyond a
reasonabl e doubt . Accordingly, | consider that we my
appropriately apply the principles worked out by the
Canadian Suprene Court in particular the first two

principles stated by Cory J, supra.

Does the application of these principles in itself
denonstrate a violation of the presunption of innocence in
section 217(1)(b)(ii)? M d diviera for the State
contended that it did not. The adm ssion of a confession,
he said, did not conclude the prosecution in favour of the
St at e. Thus in the present case further evidence m ght

entitle the trial court inthis case to reviewits finding
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that the accused had not discharged the onus on them
There mght also be evidence which would lead a court to
find that a confession, although adm ssible, was untrue.
Moreover, the presunption did not relate to any el enent of
the of fence charged, but nerely to the voluntary character
of the confession. This was no nore than a question of

adm ssibility of evidence.

These argunents were persuasi vely presented, but in ny view
t hey cannot be accepted. A confession by definitionis an
adm ssion of all the elenents of the offence charged, a
full acknow edgnment of guilt. R v Becker 1929 AD 167. No
doubt in sone cases additional evidence (for exanple, that
the confession is false) wll Jlead to an acquittal
notw t hstandi ng the adm ssion of the confession. But the
validity of the presunption is not to be tested on a case
by case basis. In the absence of other evidence the
presunption, unrebutted, stands throughout the trial. It
could therefore happen that, given proof aliunde of the
crime itself (section 209 of the Crimnal Procedure Act),
a conviction could follow from an adm ssi bl e confession

notw t hstandi ng the court's reasonable doubt that it was
freely and voluntarily made. The practical effect of the
presunption is that the accused may be required to prove a

fact on the bal ance of probabilities in order to avoid
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convi ction. . R v Wiyte, supra, loc. cit. (last

par agr aph).

[28] In the course of argunent | asked M d' diviera whether, if
there were no further evidence, the trial court in this
case could properly give expressionto its doubts as to the
vol unt ari ness of the confession by acquitting the accused.
M d diviera submtted that it could do so - as |
understood him by the judge's exercising a judicial
discretion to reject adm ssible but unfairly prejudicia
evi dence. The authority for the existence of such a
discretion is conflicting. See R v Roets and Another
1954(3) SA 512(A), 520; S v Mkanzi and Another 1979(2) SA
757(T); S v Mhahl el e supra. Even if there is such a
di scretion and even if it could be exercised so as to
overcone a statutory presunption (surely a doubtfu
proposition)! that gives rise to no nore than a possibility
of an acquittal; the possibility of a conviction renmains.
The presunption of innocence cannot depend on the exercise

of discretion.

[ 29] The suggestion that the conmon | aw rul e pl aci ng the onus of

I'n Engl and there appears to be a judicial discretion to exclude an adm ssibl e confession, for exanple
because the nethods used to obtain it, while not unlawful, were unfair. R v Sang [1980] A C. 402 (H.), 437.
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provi ng voluntariness on the prosecution is nerely a rule
of evidence and can therefore be freely altered by the
| egi sl ature deserves and requires fuller consideration. In
part it is answered by the quotation from Tot v United
States of Anerica, supra. In Tregea and Anot her v CGodart
and Another 1939 AD 16, 32 Stratford CJ said that if a
rebuttabl e presunption of law shifts the burden of proof it
is not a nere rule of evidence but a matter of substantive
| aw. But even if the comon law rule governing the
adm ssibility of confessions is a rule of evidence, it is,
as | shall show, a rule which lies at the heart of
inportant rights enbodied in section 25, including the
right to remain silent after arrest, the right not be
conpelled to make a confession which can be used in
evidence, the right to be presuned innocent and the right

not to be a conpellable w tness agai nst oneself.

The rule itself derives fromnore than 300 years of English
| egal history. By the latter half of the 18th century the

rule was clearly stated in its nodern form

"A confession forced fromthe mnd by the flattery of hope
or by the torture of fear cones in so questionabl e a shape,
when it is to be considered as evidence of guilt, that no
credit ought to be given to it" -

R v Warwi ckshall (1783) 1 Leach, 263.

In Ibrahimv R [1914] AC 599 (PC) at 610 Lord Summer said

that this was a rule of policy. It would appear that the
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rule derived from a determnation to eradicate the
oppressive and often barbaric nethods of interrogation
enpl oyed by the Star Chanber in 17th century England to
extract confessions from accused persons. From the
abhorrence of those nethods there devel oped the privilege
agai nst self-incrimnation, and the right of silence, one
aspect of which is the exclusion of conpelled confessions,
with the onus placed on the prosecution to prove beyond
reasonabl e doubt that any confession relied on was
vol unt ary. In Smth v Director of Serious Fraud Ofice
[1993] AC 1 (HL) Lord Mustill distinguished the "disparate
group of imunities" denoted by the expression "the right
to silence". At 32 Lord Mustill observed that the |aw
relating to proof of the voluntariness of confessions was
particularly inportant at a tine when an accused was not
entitled to give evidence on his own behalf - a disability
renmoved in England only in 1898. Nonetheless, Lord Mustill
sai d,

"Even now, nearly hundred years after that disability has
been renmoved, the inmprint of the old lawis still clearly
to be seen.”

It is indeed.

In Lam Chi-Mng v R [1991] 2 AC 212 (PC), 220, an appeal
to the Privy Council from Hong Kong, Lord Giffiths said-

"Their |ordships are of the view that the nore recent
English cases established that the rejection of an
i mproperly obtained confession is not dependent only upon
possi bl e unreliability but also upon the principle that a
man cannot be conpelled to incrimnate hinmself and upon the
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i mportance that attaches in a civilised society to proper
behavi our by the police towards those in their custody. All
three of these factors have conbi ned to produce the rule of
| aw applicable in Hong Kong as well as in England that a
confession is not adnmssible in evidence unless the
prosecution establish that it was voluntary. This, perhaps
t he nost fundamental rule of the English criminal |aw, now
finds expression in England in section 76 of the Police and
Crim nal Evidence Act 1984."

In Wong Kamm ng v R [1980] AC 247 (PC), 261, Lord Hail sham

stated the underlying principle in nmenorabl e words-

"any civilised systemof crimnal jurisprudence nust accord
to the judiciary some means of excluding confessions or
adm ssions obtained by inproper nmethods. This is not only
because of the potential unreliability of such statenents,
but also, and perhaps mai nly, because in a civilised
society it is vital that persons in custody or charged with
of fences should not be subjected to ill treatnment or
i mproper pressure in order to extract confessions. It is
therefore of very great inportance that the courts should
continue to insist that before extra-judicial statenments
can be admitted in evidence the prosecution nust be nmade
to prove beyond reasonabl e doubt that the statenent was not
obtained in a manner which should be reprobated and was
therefore in the truest sense voluntary."

In South Africa, too, courts have over the years recognised
the origins and the inportance of the common law rule. In
R v Camane and Ot hers 1925 AD 570, 575 Innes CJ said-

"Now, it is an established principle of our law that no
one can be conpelled to give evidence incrimnating
hi nsel f. He cannot be forced to do that either before the
trial, or during the trial. The principle cones to us
through the English law, and its roots go far back in
history. Wgnore, in his book on Evidence (vol 1|V, sec.
2250) traces very accurately the genesis, and i ndi cates the
limts of the privilege. And he shows that, however
i mportant the doctrine may be, it is necessary to confine

it within its proper limts. What the rule forbids is
conpelling a man to give evidence which incrimnates
hi msel f. "

[32] In R v Gunmede and Anot her 1942 AD 398, 412-4, Feetham JA
referred to the enbodinment of the rule in the Crim nal

Procedure and Evi dence Act 1917, and noted that its first
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appearance in South Africa was in Odinance No 72 of 1830
of the Cape of Good Hope. There was no doubt, he said, that
the Ordi nance was intended to apply to the Cape Col ony the
common | aw of England in regard to the burden of proof
resting on the prosecution when asking a crimnal court to
admt a confession alleged to have been made by an accused
person. He cited the cases of R v Warwi ckshall, supra and
lbrahimv R, supra, as did Nicholas AJA in his detailed

exam nation of the rule in S v de Vries, supra, 232-4.

The conclusion which | reach, as a result of this survey,
is that the common law rule in regard to the burden of
proving that a confession was voluntary has been not a
fortuitous but an integral and essential part of the right
to remain silent after arrest, the right not to be
conpell ed to nake a confession, and the right not to be a
conpel | abl e wi tness against oneself. These rights, in
turn, are the necessary reinforcenent of Viscount Sankey's
"golden thread" - that it is for the prosecution to prove

the guilt of the accused beyond reasonable doubt

(Wbol m ngton's case, supra). Reverse the burden of proof
and all these rights are seriously conpromsed and
underm ned. | therefore consider that the common |aw rule

on the burden of proof 1is inherent in the rights

specifically nentioned in section 25(2) and (3)(c) and (d),
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and forns part of the right to a fair trial. In so
interpreting these provisions of the Constitution |I have
t aken account of the historical background, and conparabl e
foreign case law. | believe too that this interpretation
pronotes the values which underlie an open and denocratic
society and is entirely consistent with the |anguage of
section 25. It follows that section 217(1)(b)(ii) violates

t hese provisions of the Constitution.

| should add that | prefer not to consider in this judgnent
t he neani ng and scope of the right to silence during trial.
It is unnecessary to decide whether section 217(1)(b)(ii)

vi ol ates that right.

The State submitted, in the alternative, that if the
proviso in question is a violation of fundanental rights,
it is one which is saved by section 33(1) of the
Constitution. The proviso, it was argued, was a |aw of
general application which was (i) reasonable, (ii)
justifiable in an open and denocratic society based on
freedom and equality, under paragraph (a) of the sub-
section and was al so "necessary" in terns of paragraph (b).
Much witten and oral argunent was addressed to us on the
Canadi an approach to the broadly anal ogous provision in

section 1 of the Canadian Charter, which guarantees the
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rights and freedons set out in that docunent

"subject only to such reasonable limts prescribed by |aw
as can be denobnstrably justified in a free and denocratic
soci ety".

The Canadian courts have evolved certain criteria, in
applying this section, such as the exi stence of substanti al
and pressing public needs which are net by the inpugned
statute. There, if the statutory violation is to be
justified it nust al so pass a "proportionality" test, which
the courts dissect into several conponents. See, e.g. R
v Chaul k (1991) 1 CRR (2d) 1. These criteria may well be
of assistance to our courts in cases where a delicate
bal anci ng of individual rights against social interests is
required. But section 33(1) itself sets out the criteria
which we are to apply, and | see no reason, in this case at
| east, to attenpt to fit our analysis into the Canadi an

pat t ern.

As to reasonableness | am prepared to assune that the
presunpti on passes the "rational connection" test, although
| am not convinced of this. But that does not in itself
explain why it should be thought reasonable to underm ne a
| ong-established and now entrenched right. The tests of
reasonabl eness, justifiability and necessity are not
identical, and in applying each of them individually one

will not always get the sane result. But in this
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particular instance reasonableness, justification and
necessity may be | ooked at and assessed together. The
State's problens here are manifold. The rights interfered
wth are fundanental to our concepts of justice and
forensic fairness. They have existed in this country for
over 150 years. A drastic consequence of the alteration to
the law brought about by section 217(1)(b)(ii) is the
possibility that an accused may be convicted over the
reasonabl e doubt of the court. Nor has it been shown that
it is in practice inpossible or unduly burdensone for the
State to discharge its onus; it has done so successfully in
i nnunmerable trials wunder the common |aw rule. The
circunstances in which an accused person agreed to nake a
confession are not peculiarly within his or her own
know edge. Wiat then is the rationale of the proviso? The
answer, it seens (and we have been given no other) lies in
the Report of the Botha Comm ssion into crimnal procedure
and evidence (RP 78/1971). The extract | quote here is
taken fromthe witten subm ssions on behal f of the accused

in this case.

"5.31.3. It is however a disquieting phenonenon that
accused persons, after having nmade a confession to a
magi strate which was confirmed and reduced to witing in
the presence of a magistrate or justice, far too frequently
and sometinmes under the influence of others and in spite of
their contrary allegations to the magistrate or justice,
allege at their trial that the confession was in fact
i mproperly obtained fromthemand is therefore inadni ssible
in evidence with the result that, notwi thstanding the
accused's erstwhile allegations, the admissibility thereof
has, far too frequently, to be determ ned at an extended
heari ng where the onus rests upon the State throughout. As
ajudicial officer a magistrate is peculiarly equi pped and
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able, with the aid of his personal observation and
preceding interrogation of the person who makes the
confession, to conme to a prinma facie conclusion in regard
to the question whether the confession was or is being nmade
freely and voluntarily by such person in his sound and
sober senses without having been unduly influenced thereto,
and it is highly inprobable that a magistrate woul d take a
confession from someone unless he is convinced of the
exi stence of the prescribed requirenments for the
admi ssibility thereof. In view of these considerations,
and to give neaning to the making or confirmation of a
confession to or in the presence of a magistrate, the
Conmi ssion is of the opinion that, where a confession was
nmade to a magistrate and reduced to witing, or confirnmed
and reduced to witing in the presence of a magistrate, it
shoul d at the trial of that person for an offence to which
the confession relates, be presuned, unless that person
proved the contrary (that is to say, on a balance of
probabilities) that the confession was nade freely and
voluntarily by such person in his sound and sober senses
wi t hout having been wunduly influenced thereto. The
Conmi ssion therefore recomends that a further proviso to
this effect be added to section 244(1) with reference to a
confession nmade to a magi strate or confirned and reduced to
witing in the presence of a nagistrate. Such a provision
woul d consi derably shorten and nmay elinminate the extent of
the so called trials within a trial."

It appears from this passage that the harm which the new
provi so was intended to overcone was twofold. First, sone
accused attenpt dishonestly to retract confessions which
t hey have nmade before a magi strate. Second, this |leads to
unduly long trials within trials. The justification of the
amendnent, therefore, was that it would nmake it nore
difficult for the dishonest accused to nmke false

all egations of duress, and that this would shorten trials.

As to the first head of justification, the objective is
| audabl e. But the reasoning of the Conm ssion seens to
overl ook the interests of an accused who has in fact been
subject to duress. The Conmmi ssion itself, in para 5.23 of

its Report, recognised that an apparently voluntary
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confirmation of a confession before a magistrate "may be
m sl eading, where the confession was in fact forced
bef orehand by inproper interrogation or inducenent by the
police." There is nothing before this Court to show that
the common |aw rule caused substantial harm to the
adm nistration of justice. The Comm ssion points to the
inprobability of a nagistrate taking a confession unless
convinced of its voluntariness. That may well be an
i nprobability in npbst cases, but why that should justify
pl aci ng a burden of proof on the accused | am unable to
follow. That inprobability has al ways wei ghed against an
accused and will continue to do so, without resort to the
provi so. In any event there is nothing in the Cimna
Procedure Act which obliges a nmagistrate to conduct any
particular prelimnary enquiry into vol untariness. Sone
Attorneys-Ceneral and magistrates have drafted hel pful
questionnaires for the use of nmmgistrates or justices of
t he peace before recording a confession. But there is no

standard form and none with statutory provenance.

The reverse onus nmay in sone cases obviate or shorten the
trial wwthin a trial. Those of ny colleagues on the Court
who have had considerable experience of crimnal trials
doubt that is so. Even if it were the case, and even if it

did rel ease police or prosecution fromthe i nconveni ence of
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marshalling and calling their wi tnesses before the accused
gave evidence, | cannot regard those inconveniences as
out wei ghi ng and justifying the substantial infringenent of
the inmportant rights which | have identified. The argunent
from conveni ence woul d only have nerit in situations where
accused persons plainly have nobre convenient access to
proof, and where the reversed burden does not create undue
hardshi p or unfairness. G R v Oakes (1983) 3 CRR 289,
304, per Martin JAin the Ontario Court of Appeal. That is

not the case here.

Accordi ngly, section 217(b)(ii) does not neet the criteria
laid down in section 33(1) of the Constitution. It is
inconsistent with the Constitution and in terns of section

98(5) of the Constitution, it nust be declared invalid.

It follows that in nmy opinion the ruling given by Levinsohn
J in S v Shangase and Another 1994(2) BCLR 42(D); 1995(1)

SA 425(D) was correct.

It is inportant, | believe, to enphasi se what this judgnent
does not deci de. It does not decide that all statutory
provi sions which create presunptions in crimnal cases are
i nval i d. This Court recogni ses the pressing social need

for the effective prosecution of crine, and that in sone
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cases the prosecution nmay require reasonable presunptions
to assist it in this task. Presunptions are of different
types. Sonme are no nore than evidential presunptions,
whi ch give certain prosecution evidence the status of prinma
facie proof, requiring the accused to do no nore than
produce credi ble evidence which casts doubt on the prim
facie proof. See e.g. the presunptions in section 212 of
the Crimnal Procedure Act. This judgnment does not relate
to such presunptions. Nor does it seek to invalidate
every | egal presunption reversing the onus of proof. Sone
may be justifiable as being rational in thenselves,
requi ring an accused person to prove only facts to which he
or she has easy access, and which it woul d be unreasonabl e
to expect the prosecution to disprove. The provisions in
section 237 of the Act (evidence on charge of bigany) may
be of this type. O there may be presunptions which are
necessary if certain offences are to be effectively
prosecuted, and the State is able to show that for good
reason it cannot be expected to produce the evidence
itsel f. The presunption that a person who habitually
consorts with prostitutes is living off the proceeds of
prostitution was upheld on that basis in R v Downey supra
by the Suprene Court of Canada. A simlar presunption in
a United Kingdom statute was upheld by the European Court

of Human Rights in X v United Kingdom (Application No
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5124/ 71, Collection of Decisions, ECHR 135). This is not
such a case. Nor does this judgnent deal with statutory
provisions which are in form presunptions but which in
effect create new offences. See Attorney-Ceneral v

(Qdendaal 1982 Bot swana LR 194, 226-7.

| would al so nake clear that this judgnment does not purport
to apply to exceptions, exenptions or provisos to statutory
of fences, referred to in section 90 of the OCrimnal
Procedure Act and in the extensive case | aw on that section
and its predecessors. Nor, of course, does it deal wth
the factors governing the creation of offences of strict
liability, discussed in Anal gamated Beverage |ndustries
Natal (Pty) Ltd v Durban Cty Council 1994(3) SA 170 and
646(A), although the considerations weighed in that case
may not be irrelevant to the constitutional validity of

certain statutory presunptions.

It is necessary, finally, to consider what order, if any,
should be nade under section 98(6) of the Constitution
consequent upon the finding of invalidity. The terns of

t hat sub-section are as follows -

"(6) Unless the Constitutional Court in the interests of
justice and good government orders otherw se, and save to
the extent that it so orders, the declaration of invalidity
of a law or a provision thereof -
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(a) exi sting at t he comencenent of this
Constitution, shall not invalidate anything
done or pernmitted in terns thereof before the
coming into effect of such declaration of
invalidity ;or

(b) passed after such comrencenent, shal |
invalidate everything done or permtted in
terns thereof.

Paragraph (a) of the sub-section applies in this case.
Absent a specific order by this Court, any decision by a
trial court admtting a confession in reliance on section
217(1)(b)(ii), given before the date of the decl aration of
its invalidity, would stand. This would be unfortunate for
sone accused persons. But if we were to give our
declaration full retrospective effect in terns of section
98(6) so as to invalidate such earlier rulings on
adm ssibility the likely result of such order would be
nunmerous appeals with the possibility of proceedings de
novo under sections 313 or 324 of the Crimnal Procedure
Act. In proceedings de novo the necessary evidence of
vol unt ari ness may no | onger be avail able. Paragraph (a) of
section 98(6) is intended to ensure that the invalidation
of a statute existing at the date of commencenent of the
Constitution should not ordinarily have any retrospective
effect, so as to avoid the dislocation and i nconveni ence of
undoi ng transacti ons, decisions or actions taken under that
statute. This Court's power to order otherwise in the
interests of justice and good governnent should be

exercised circunspectly. In sone cases (and | believe that
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this is one of them the interests of individuals nust be
wei ghed agai nst the i nterest of avoiding dislocation to the
adm nistration of justice and the desirability of a snooth
transition from the old to the new W should also take
into account the fact that hitherto the police and
prosecution have legitimatel y relied on section
217(1D) (b) (i1). Cf. the approach of the United States
Suprene Court in such cases as Linkletter v Wal ker 381 US

618 (1965) and Stovall v Denno 388 US 293 (1967).

The application of section 217(1)(b)(ii) since 27'" April

1994 may wel |l have caused injustice to accused persons, but
we cannot repair all past injustice by a sinple stroke of
the pen. Wighing all the relevant considerations it seens
to ne that the proper balance can be struck by invalidating
the adm ssion of any confession in reliance on section
217(1)(b)(ii) before the date of our declaration, but in
respect only of trials begun on or after 27" April, 1994,
and not conpleted at the date of delivery of this judgnent.
The effect m ght be in those trials to require
reconsideration of the admssibility of confessions al ready
admtted, including the hearing of further evidence.

Whet her an order under section 98(6) nmy or should
enconpass proceedi ngs whi ch were pendi ng before 27th April,

1994, depends on the proper interpretation of section
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241(8) of the Constitution. As indicated at the beginning
of the judgnent, that issue is deferred for determ nation

in the Ml ungu case.

In the present case the trial judge has given no decision
on the admssibility of the confessions, so that no speci al

order need be nmade in respect of it.

In conclusion, we should |like to express our indebtedness
to M AFindlay S.C. and his coll eagues, of the Durban Bar,
who appeared for the accused persons at the request of the

Court.

The followi ng order is accordingly nade : -

1 It is declared that section 217(1)(b)(ii) of the
Crimnal Procedure Act, 1977, is invalid.

2 In terms of sub-section (6) of section 98 of the
Constitution it is ordered that this declaration
shall invalidate any application of the said
section 217(1)(b)(ii) in any crimnal trial which
commenced on or after 27" April, 1994, and in
which the verdict has not at the date of this
order been given.

S. KENTRI DGE
ACTI NG JUDGE OF THE CONSTI TUTI ONAL COURT

We concur in the judgenent of Kentridge AJ:

Chaskal son P
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