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JUDGVENT

[1]

MAHOVED DP. M Shabalala and five others (“the accused”)
were charged with the crinme of nurder before Cloete J in
the Transvaal Provincial Division of the Suprene Court.
Bef ore any evi dence was | ed, various applications were nade
to the trial Court on behalf of the accused. These

i ncluded applications for copies of the relevant police



MAHOMED DP
dockets, including wtnesses’ statenents and lists of

exhibits in the possession of the State.

[2] These applications were all opposed by both the Attorney-
General of the Transvaal and the Conm ssioner of the South
African Police, who were cited as respondents. They were
refused by Cloete J substantially on the grounds that the
accused had not satisfied the Court that the relevant
docunents in the possession of the State, were “required”
by them (wthin the neaning of section 23 of the
Constitution of the Republic of South Africa, 1993 (“the
Constitution”)) “for the exercise of any of their rights to

afair trial”.?

[3] A related application to the Court a quo for an order
directing the State to nake State w tnesses available to
the |l egal representatives of the defence, for the purposes
of consultation, was also refused on the ground that the
Court was unable “to conclude that the applicants will not
be given a fair trial” unless the Court departed fromthe

“practice whereby an accused or his legal representative

1 shabalala and Gthers v The Attor ney Ceneral of Transvaal and Gthers 1994 (6) BCLR 85

(T) at 120B-C, 1995 (1) SA 608 (T) at 643F-G



[ 4]

MAHOMED DP
may only consult with a State witness with the consent of

t he prosecutor.”?

Not wi t hst andi ng t hese concl usions, Cl oete J was of the view
that, because of their public inportance, a ruling should
be given by the Constitutional Court on a nunber of
constitutional questions raised by the applications nmade on
behal f of the accused. Relying on section 102(8) of the
Constitution, he accordingly, nmade an order referring the

foll owi ng questions for decision by this Court -

" 1. Whet her a Court interpreting the Constitution is bound by
the principles of stare decisis to follow the decision of
a superior Court; or whether such a Court nmay hold that a
decision of such superior Court (other than the
Consti tutional Court) is per incuriam because it
incorrectly interprets the Constitution.

2. Whet her section 23 of the Constitution can be utilised by
an accused in the exercise of the rights contained in
section 25(3) of the Constitution; and if so

2.1 Whet her the accused shoul d have access to the police
dossier; and if so,

2.2 To what extent, under what circunstances and subj ect
to what conditions (if any) such access should be
exerci sed

3. Whet her any provision in the Constitution permts an
accused to consult with prospective w tnesses who have
given statenents to the police; and if so, under what
circunmst ances and subject to what conditions (if any) such
consul tations should be exercised."?

The conpetence and terns of the referral

2 shabal al a’s case, supra n.1l, BCLR at 121B-C, SA at 644F-H.

3 Shabal al a’s case, supra n.1l, BCLR at 121E-H, SA 6441 - 645C
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[ 6]

[7]

MAHOMED DP
It was held by this Court, in the case of Zantsi v The
Council of State and Gthers,* that three requirenments had to
be satisfied before a Suprene Court was entitled to refer
a matter to the Constitutional Court in terns of section
102(8):

“First, a Constitutional issue nmust have been raised
in the proceedings;

Secondly, the matter in which such issue was raised
nmust have been di sposed of by the Suprenme Court; and
Thirdly, the division of the Supreme Court which
di sposed of the matter nmust be of the opinion that
the Constitutional issue is of sufficient public
i mportance to call for a ruling to be nade thereon by
this Court.”®

| have sone difficulty wwth the form and content of the

guestions referred by the Court a quo.

Paragraph 1 of the referral does not raise a constitutional
issue at all. In the proceedings before Cloete J, there
was a dispute as to whether or not Chapter 3 of the
Constitution and, nore particularly sections 23 and 25
thereof, were of application to proceedings which were
pendi ng before the commencenent of the Constitution. There

were a nunber of conflicting decisions before the decision

# 1995(10) BOLR 1424 (CO); 1995(4) SA 615 (CO).

> supra n.4,per Chaskal son P, para 1.
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[ 8]

MAHOMED DP
of this Court in S v Mlungu and O hers® on the proper
interpretation of section 241(8)of the Constitution, which
was the section relevant for the determnation of that
issue. In some of the cases on this issue decided in the
Wtwatersrand Local Division and the Transvaal Provincial
Division of the Suprene Court, it was held that section
241(8) operated to bar an accused person fromrelying on
the provisions of Chapter 3 in proceedings which were
pending inmediately before the commencenent of the
Constitution. Cloete J (who was seized with the matter
before the judgnent of this Court in Mlungu' s case’ was
given) held that the principles of stare decisis did not

preclude himfromconmng to a different concl usion.

What the correct application of the stare decisis principle
shoul d have been in the proceedings before Cloete J in the
instant case is, however, not a "constitutional issue"
which falls within the jurisdiction of this Court, in terns
of the Constitution.® The Suprene Court had jurisdictionto
determne that question. It is sinply the proper

interpretation of a common |aw principle. It is not an

6 1995 (7) BCLR 793 (CC); 1995 (3) SA 867 (CC).

" supra n.6.

8 See section 98(2).
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i ssue which can properly be referred to this Court in terns
of section 102(8). In nmy view, this Court should
accordingly decline to express its views on the issue

rai sed by paragraph 1 of the order nmade by the Court a quo.

Par agraphs 2 and 3 of the referral are also nmuch too w dely
phrased. The question as to whether the common |aw of
privilege articulated in the case of R v Steyn® (as it
exi sted before the Constitution cane into force) is in
conflict with the Constitution, is indeed a constitutional
i ssue which should properly be determned by this Court.
This Court is therefore entitled to decide whether that
rule of the conmmon law is consistent with the Constitution.
However, it is for the Suprene Court in the first instance
to determ ne what the content of the common | aw should be
having “regard to the spirit, purport and objects”!® of the
rel evant provisions of the Constitution and to devel op the
common |law. The manner in which the questions have been
formulated by the Court a quo does not distinguish
sufficiently between these two issues and | therefore
propose to confine nyself substantially to two i ssues only

and to deal with other factors only to the extent to which

9 1954(1) SA 324 (A).
10 section 35(3) of the Constitution.
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[10]

MAHOMED DP
they inpact, directly or indirectly, on the resolution of

these two i ssues. The two issues are:

(A) Wether or not the common |law privilege pertaining to
the contents of police dossiers, defined in Steyn's

case, ™ is consistent with the Constitution.

(B) Whether the comon law rule of practice which
prohibits an accused person or his or her |egal
representative from consulting with a State w tness
wi t hout the perm ssion of the prosecuting authority,
in all cases and regardl ess of the circunstances, is

consistent with the Constitution.

Access to police dockets.

According to the evidence in the Court a quo, the police
docket normally consists of three sections: section A -
W tnesses’ statenments taken by an investigating officer;
expert reports and docunentary exhibits; section B -
internal reports and nenoranda; and section C - the
investigation diary. The claimof the accused in terns of
the notice of notion to this kind of information in the

possession of the State rested on the subm ssion that

1 supra n.9



[11]

MAHOVED DP

section 23, as read with section 25(3) and section 35 of
the Constitution, entitled them to access to such
information as of right. The applications were opposed by
the respondents inter alia on the grounds that section 23
was not applicable to an accused; that section 25(3) was
exhaustive of an accused's rights; that the provisions of
the Crimnal Procedure Act 51 of 1977 ("the Crim nal
Procedure Act") provided an accused with all necessary
information for a fair trial and hence that an accused was
not entitled to access to the police docket as of right or
at all. It was contended on behalf of the respondents
that, in terns of the decision in Rv Steyn!?, there was a
"bl anket docket privilege" which protected the contents of
a police docket fromdisclosure wi thout the consent of the
State and that nothing in the Constitution inpacted upon

that privilege.

Cloete J held that section 23 could conpetently be invoked

by an accused person in a crimnal trial but that-

"Section 23 does not mean that an accused is entitled, as
of right and without nore, to access to the whole or part
of a dossier; although an accused would be entitled to
access to the whole or part of a dossier if he could show
...... that he "required" this information to exercise or
protect any of his rights in ternms of Section 25(3) of the
Constitution." 13

2 supra n.9

13 shabal al a's case, supra n.1l, BCLR at 119 G H, SA at 643C
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[12]

[13]

[ 14]

MAHOVED DP

In order to decide whether or not an accused person is
entitled to claim access to any of the contents of a
"police docket”™ and if so, to what extent and in what
ci rcunstances such a claimcan successfully be nmade, it is
necessary to consider what the state of the law in this
regard was prior to the Constitution and what inpact, if

any, the Constitution has had on such | aw.

In the case of R v H“% a full bench of the Transvaa
Provincial Division of the Supreme Court upheld an appeal
agai nst a conviction on the ground that the Magistrate in
the Court a quo had erred in refusing an application on
behal f of the accused that a police w tness who was giving
evi dence for the prosecution should produce the statenents

whi ch he had taken from sonme of the w tnesses.

The Appellate Division of the Suprenme Court held in Steyn's
case®, however, that Rv H® was wongly decided and t hat

"when statements are procured from witnesses for the
purpose that what they say shall be given in a lawsuit that
is contenpl ated, these statenments are protected against
di scl osure until at | east the conclusion of t he

141952 (4) SA 344 (7).

% supra n.o.

1 supra n. 14



MAHOVED DP

proceedi ngs, which would include any appeal after the
deci sion of the Court of first instance."?'’

[ 15] The privilege upheld in Steyn's case!® was subsequently
extended to the notes nmade by a State w tness?®; statenents
taken by the police in contenplation of prosecution even if
such witnesses were not being used by the prosecution and
were in fact nade avail able to the accused? and even though
the relevant witness had refreshed his nenory outside of
the Court proceedings?; notes nade by the investigating
officer and the advice and instructions of a "checking
officer"?% in sonme circunstances the pocket book of police
of ficers?; and all acconpanyi ng comuni cations and notes
for the purpose of litigation as being “part of the

litigation brief”2. Al such privileged statenents were

7 supra n.9, at 335 A-B.

8 supra n.9.

19 s v Alexander and Others (1) 1965 (2) SA 796 (A) at 812G H.

20 5 v B and Another 1980 (2) SA 947 (A) at 952F-H.

21 van der Berg en ‘n Ander v Streekl anddros, Vanderbijl park en Andere
1985 (3) SA 960 (T); Ex parte Mnister van Justisie: Inre S v Wagner 1965
(4) SA 507 (A) at 514B-D.

22 5 v Mavela 1990 (1) SACR 582 (A) at 590G J.

23 s v Mayo and Another 1990 (1) SACR 659 (E) at 662G S v Majikel a and
Ot hers 1991 (1) SACR 509 (E) at 518F-G

24 s v Yengeni and Others (1) 1990 (1) SA 639 (C) at 642B-1; S v
Schreuder en ‘n Ander 1958 (1) SA 48 (SWA) at 54A-D.

10



MAHOMED DP
protected forever on the basis of the principle "once

privileged always privil eged."?

[ 16] An accused person indicted in the Suprenme Court, during the
peri od when Steyn's case? was deci ded, was not precl uded by
t hat decision fromeffectively preparing his or her defence
with relatively full know edge concerning the identity of
State witnesses who were likely to be called at the trial
and the details pertaining to what they were likely to
depose to. This advantage followed fromthe procedure of
preparatory exam nations which invariably preceded the
trial. In practice, every material w tness who was to be
called at the trial gave evidence at the preparatory
exam nation and was avail able for cross-exam nation during

t hose proceedi ngs.

[17] Preparatory exam nations were a central feature of the
crimnal justice system in the Republic both before and
after the commencenent of the Crimnal Procedure Act No 31

of 1917. They were a feature of crimnal procedure in

25 See, for exanple, S v Patrick Mabuya Baleka and 21 Ohers

(unreported judgnment, TPD case No. CC482/85 dated 4/8/87); Zweni v M nister
of Law and Order (1) 1991 (4) SA 166 (W at 169B-F; Jonas v Mnister of Law
and Order 1993 (2) SACR 692 (E) at 694A-696i; Euroshipping Corporation of
Monrovia v M nister of Agricultural Econonm cs and Marketing 1979 (1) SA 637
(C) at 642A-644G, Khala v The M nister of Safety and Security 1994 (2) BCLR
89 (W at 99G 100E; 1994 (4) SA 218 (W at 228l -230H.

26 supra n.9.
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MAHOVED DP
terms of Ordinance 40 of 1828 in the Cape and continued
after Union in 1910. They were entrenched in the 1917 Act
by section 92 and perpetuated in the Crimnal Procedure Act

56 of 1955 by section 54.27

[ 18] The first indirect erosion into this advantage occurred in
1952 with the establishnment of Regional Court jurisdiction
in crimnal cases which previously fell wthin the
jurisdiction of the Suprene Court. No preparatory
exam nations were necessary in such cases. The inpact on
accused persons was quite far-reaching because nore and
nore cases cane to be heard in the Regional Courts. The
next erosion took place in 1963 when section 54 of the 1955
Act was anended to authorise summary trials in Superior
Courts wi thout a precedi ng preparatory exani nati on whenever
t he rel evant Attorney-Ceneral was of the opinion that there
was "any danger of interference with or intimdation of
Wi t nesses or wherever he deened it to be in the interest of
the safety of the State or in the public interest.” The
nost radical inroad into the procedure of preparatory
exam nations was however introduced into the crimnal
justice systemby the Crimnal Procedure Act in consequence

of the recomendations of the report of the Botha

21 see Dugard, South African Crimnal Law Procedure, Vol |V, pages 21,

25, 33 to 35.
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MAHOMED DP
Commi ssion.?®  Paragraph 3.24 of that report recomended
that preparatory exam nations should not be essential and
that "a summary of the substantial facts as they appear
from the statenments of the w tnesses, which are alleged
agai nst the accused" should be provided instead. Thi s
proposal found expression in the Crimnal Procedure Act and
preparat ory exam nati ons have now becone very rare. During
t he whol e cal endar year from 1 July 1980 to 30 June 1981
for exanple, only 22 preparatory exam nations were held in
the whole of South Africa.? During the year ending on 30
June 1991 there were only 6 such preparatory exani nations
whi ch were held in the whole country®*® and in the subsequent
years preparatory exam nations disappeared altogether
Certainly there were no preparatory exam nations held
during the period 1 July 1992 to 30 June 1994.3  Jones J
summari ses the effect of these devel opnents in S v Fani and

O hers?®, as follows:

28 “Report of the Commi ssion of Inquiry into Crimnal Procedure and
Evi dence”, RP 78/1971

29 see paragraph 1.1 at page 72 of the Annual Report of the Departnent
of Justice for the period 1 July 1980 to 30 June 1981

30 Hiemstra: Suid Afrikaanse Straf proses (5th ed) by J Kriegler, page

342.

31 Annual Reports of the Departnent of Justice for the periods 1 July

1992 to 30 June 1993, pg. 121; 1 July 1993 to 30 June 1994, pg. 104.
321994 (1) BCLR 43 (E) at 46B-H, 1994 (3) SA 619 (E) at 621J-622H

13



MAHOVED DP

"Under the now repeal ed Criminal Procedure Act 56 of 1955
the general practice was to hold a preparatory exam nation
before a magi strate before a crimnal trial was held in the
Suprenme Court. At such an examination the prosecution
would lead its evidence, or at |east sufficient evidence,
to have the accused commtted for trial in the Supreme
Court. The accused had the right to be represented and to
chall enge the evidence led if he so wi shed, either in
cross-exam nation, or by giving evidence hinmself if so
advi sed, or by calling the evidence of witnesses. A copy
of the proceedings at the preparatory exam nati on would be
made avail able to an accused if he was conmitted for trial,

so that he could prepare properly for trial. A copy was
also made available to the trial judge. Preparatory
exam nations are still part of the procedure laid down in

the present Crimnal Procedure Act 51 of 1977. But t hey
are virtually never held. The result has been an erosion
of the principle of full disclosure. The present practice
is invariably to hold a summary trial in the Supreme Court
wi t hout any prelimnary hearing. There is no procedure

laid down for the disclosure of information which
characterises civil litigation and which was alnpst
uni versal practice when preparatory exam nati ons were held
as a matter of course. |Instead of a prelimnary hearing,
t he prosecution now attaches a sunmary of material facts to
a crimnal indictment in the Suprene Court. In practice,

this has not always in my opinion nmeasured up to the
requi rement of sufficient information to prepare properly
for trial, and hence it does not necessarily facilitate a
fair trial within the neaning of the new Constitution Act.
It often says little nore than the indictnment itself. |
have the inpression that the informati on contained in this
docunent has beconme | ess and |l ess informative as the years

go by. Indeed, | recently read such a docunent, which was
annexed to an indictnent on a charge of nurder, which ran
to no nore than three paragraphs. It was eight lines in
length. In recent years the practice has grown up of the
prosecution refusing to furnish an accused with docunents
such as nedical reports until just before the nedical
witness enters the w tness box. This has elicited
unfavourabl e comrents from the bench in the past. Only
recently have | detected a nore open approach to

prosecutions in this division."33

[19] In terns of the Crimnal Procedure Act (interpreted w thout
any reference to the Constitution), therefore, in cases
bei ng heard in the Suprenme Court, accused persons no | onger

enjoy the right to a preparatory exam nation effectively

33 See also Shabalala's case, supra n.1, BCLR at 97G-J and S v Sefad
1994 (2) BCLR 23(D) at 36C-G 1995 (1) SA 433 (D) at 445F-J.

14



[ 20]
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contai ni ng the substance of the evidence of State w tnesses
to be called at a trial in the Suprene Court. That right
is substituted with a summary of substantial facts of the
case which "in the opinion of the Attorney-Ceneral are
necessary to informthe accused of the allegations agai nst
himand that will not be prejudicial to the adm nistration
of justice and the security of the State, as well as a |i st
of nanes and addresses of the w tnesses the Attorney-
General intends calling at the summary trial "3 The
contents of the sunmmary do not bind the State and the
Attorney-Ceneral is entitled to wthhold the nanme and
address of a witness if he or she is of the opinion that
the witness may be tanpered with or be intimdated or that
it would be in the interest of the security of the State
that the nane and address of such w tness be withhel d*.
The om ssion of the name or address of a wtness fromthe

list in no way affects the validity of the trial?*-.

Apart fromthis sunmmary, the accused in such proceedings is

entitled to be furnished with further particulars of any

34 section 144(3)(a) of the Crimnal Procedure Act.
35 sections 144(3)(a) (i) and (ii) of the Crimnal Procedure Act.
36  Section 144(3)(a)(iii) of the Criminal Procedure Act.

15



MAHOVED DP

matter alleged in the charge®. |f the prosecution does not
supply the particulars requested, the Court may order it to
do so, if it is satisfied that they are necessary for the
proper preparation of the defence of the accused®. The
particulars directed nmust be "particulars of any matter
alleged in that charge"” in terns of section 87 and the
Court is entitled to have regard to the summary of
substantial facts in determ ning whet her they are necessary

for the preparation of the defence of the accused®.

[21] Although an accused indicted in the Suprene Court is
entitled to the summary of substantial facts in terns of
section 144, other accused are not. Very many serious and
conplicated crimnal cases are heard in the Regional Courts
and sonetines in the District Courts. In terms of the
Crim nal Procedure Act, the accused in such cases does not
enj oy the advantage of either a preparatory exan nation or
"a summary of the substantial facts of the case". The
particularity to which the accused is entitled nust either
be contained in the charge sheet itself or in any further

particulars granted or directed in terns of section 87.

37  Section 87 of the Crimnal Procedure Act.

3 s v Cooper and Others 1976(2) SA 875 (T) at 885H, R v Myage and

Others 1958(2) SA 400 (A) at 413B
39 S v Mpetha and Others (1) 1981 (3) SA 803 (C) at 809F
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[22] In all proceedings, in superior or in inferior Courts,
evidence of State secrets, the identity of inforners and
communi cati ons between a | egal advisor and a client have at
all relevant tinmes before the enactnent of the Constitution
been protected from disclosure by the rules of privilege

set out in Steyn's case.*

[23] It is necessary to examne the provisions of the
Constitution in the light of the law pertaining to the
right of an accused person to access to any of the contents
of police dockets, to which | have referred. Thr ee
constitutional provisions are clearly relevant in this
regard. They are sections 23, 25(3) and 33. Section 23

provi des

"23. Every person shall have the right of access to al
informati on held by the state or any of its organs at any
I evel of government in so far as such information is
required for the exercise or protection of any of his or
her rights."

Section 25(3) provides

"(3) Every accused person shall have the right to a fair trial
whi ch shall include the right -
(a) Ce e
(b) to be informed with sufficient particularity of the
char ge;
(c) to be presuned innocent and to remain silent during
pl ea proceedings or trial and not to testify during
the trial;

40 supra n.9, at 330D-E; Khala v Mnister of Safety and Security, supra

n. 25, BCLR at 98H; SA at 2281-J; Du Toit: Commentary on the Crim nal Procedure
Act, at 23-42E.

17
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(d) to adduce and chal l enge evi dence, and not to be a
conpel | abl e wi t ness agai nst hinself or herself;

These sections nust be read with section 33 which reads as

foll ows:

"33(1) The rights entrenched in this
Chapter may be limted by |aw of
general application, provided that
such limtation -
(a) shall be perm ssible only to the extent

that it is -
(i) reasonable; and
(ii) justifiable in an open and

denocratic society based on freedom and
equality; and
(b) shall not negate the essential content

of the right in question, and provided

further that any limtation to -

(aa) a right entrenched in section
....25; or

(bb) a right entrenched in section
....23, in so far as such right
relates to free and fair politica

activity,
shall, in addition to being reasonable as
required in paragraph (a)(l), al so be

necessary."

"Law of general application” within the neaning of section

33(1) would ordinarily include a rule of the common | aw',

In the interpretation of these three sections of the
Constitution it is relevant also to have regard to the

provi sions of section 35 which read as foll ows:

"35.(1) In interpreting the provisions of this Chapter a
Court of law shall pronmote the values which underlie an
open and denocratic society based on freedom and equality
and shall, where applicable, have regard to public
international law applicable to the protection of the
rights entrenched in this Chapter, and nay have regard to
conpar abl e foreign case | aw.

41 section 33(2) of the Constitution.

18
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(2) No law which limts any of the rights entrenched in
this Chapter, shall be constitutionally invalid solely by
reason of the fact that the wording used prim facie
exceeds the limts inmposed in this Chapter, provided such
a law is reasonably capable of a nore restricted
interpretati on which does not exceed such linmts, in which
event such |aw shall be construed as having a meaning in
accordance with the said nore restricted interpretation

(3) In the interpretation of any |law and the application
and devel opment of the comon |[aw and customary |aw, a
Court shall have due regard to the spirit, purport and
objects of this Chapter."

Section 35 articulates also the dom nant thene of the
Constitution, expressed both in the preanble and in the
postscript, which is to enphasize the "historic bridge"
which the Constitution provides between a past based on
"conflict, untold suffering and injustice" and a future
which is stated to be founded on the recognition of human

rights.

What is perfectly clear from these provisions of the
Constitution and the tenor and spirit of the Constitution
viewed historically and teleologically, 1is that the
Constitution is not sinply sonme kind of statutory
codification of an acceptable or legitinmte past. | t
retains from the past only what is defensible and
represents a radical and decisive break fromthat part of
t he past which is unacceptable. It constitutes a decisive
break from a culture of Apartheid and racism to a

constitutionally protected <culture of openness and

19



MAHOMED DP
denocracy and universal human rights for South Africans of
all ages, classes and colours. There is a stark and
dramatic contrast between the past in which South Africans
were trapped and the future on which the Constitution is
prem sed.* The past was pervaded by inequality,
aut horitariani sm and repression. The aspiration of the
future is based on what is “justifiable in an open and
denocratic society based on freedom and equality”. It is
premsed on a legal culture of accountability and
transparency.* The rel evant provisions of the Constitution
must therefore be interpreted so as to give effect to the

pur poses sought to be advanced by their enactnent.

[27] This approach has been consistently followed in Southern
Africa.* Even in jurisdictions wthout our peculiar

hi story, national Constitutions, and Bills of Rights in

2 sy Makwanyane and Another 1995 (6) BCLR 665 (CC), para 262; 1995
(3) SA 391 (CO), para 262.

43 gee sections 8; 10:; 11; 13; 15; 21: 22: 23: 25: 33 and 35 of the
Constitution.

44 s v Zuma and Others 1995 (4) BCLR 401 (CC); 1995(2) SA 642 (CC) at
para’s 15 - 18; S v Makwanyane and Anot her, supra n.42, para s 9, 262, 302,
323, 362 and 373; Mwandi nghi v The M nister of Defence, Nam bia 1991 (1) SA
851 (Nm) at 857G 858E; M nister of Defence, Nanibia v Mwvandi nghi; 1992 (2) SA
355 (Nm at 362G 363B; S v Marwane 1982 (3) SA 717 (A)at 748-9.

20
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particular, are interpreted purposively to avoid the

“austerity of tabulated legalisni.*

The fact that the Constitution contains, in nmaterial
respects, a new and fundanental comm tnment to human rights
and is not nerely a contenporization and increnental
articulation of previously accepted and entrenched val ues
shared in our society, is illustrated by the approach of
the Appellate Division in the cases of S v Rudman and
another; S v Mhwana.* N cholas AJA, giving the judgnent
of the Court, rejected the suggestion that recourse could
be had to the principle of a “fair trial” to justify the
finding that an indigent accused person who did not have
the neans to pay for his or her own defence was entitled to
be provided with | egal representation, if necessary, at the
expense of the State.? He stated that none of the
authorities relied on in the case of S v Davids® -

"when viewed in their contextual setting, afford any
support for the |earned Judge's basic prem se that the

45 M ni ster of Hone Affairs (Bermuda) v Fisher 1980 AC 319 (PC) at

328- 329; Attorney-GCeneral of the Ganbia v Monbdou Jobe (1984) AC 689 at 700;
Rv Big MDrug Mart Ltd (1985) 18 DLR (4ed) 321 (SCC) at 395; Boyd v United
States 116 US 616 at 635; Attorney General v Mdagi 1982(2) Botswana LR 124 at

184.

461992 (1) SA 343(A).

47 see Sv Davids; S v Dladla 1989 (4) SA 172 (N) at 178C-E.

48 supra n.47.
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touchstone in a procedural appeal is whether the trial was
unfair ....... The Court of Appeal does not enquire whet her
the trial was fair in accordance with "notions of basic
fairness and justice", or with "the ideas underlying ..
the concept of justice which are the basis of all civilized
systens of crimnal admnistration”. The enquiry is
whet her there has been an irregularity or an illegality,
that is a departure from the formalities, rules and
principles of procedure according to which our | aw
required a crimnal trial to be initiated or
conducted. ..."4

[29] The basic distinction nade by Nicholas AJA is between an
attack made on behal f of an accused person on the general
ground that his or her “right to a fair trial” was breached
and an attack on the narrow ground that certain specific
rules and formalities which were entrenched in the | aw were
not satisfied. The latter attack was held to be conpetent.
The former was not. It is precisely this distinction which
is affected by section 25(3) of the Constitution, which
expressly guarantees to every accused person the right to
a fair trial.*® If such a fair trial is denied to an
accused it can found a conpetent attack on any ensuing
conviction. The accused is not limted to an attack on any
specific rules and fornmalities entrenched in the Crim nal
Procedure Act. The Constitution inports a radical novenent

away fromthe previous state of the | aw

49 Rudman's case, supra n. 46, at 376J - 377C

50 Zuma’s case, supra n. 44, para 16
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[ 30] The crucial issue which needs to be determ ned is whether

[ 31]

t he "bl anket docket privilege" fromthe pre-constitutional
era can survive the application of Chapter 3 of the
Constitution. The determi nation of that issue requires a
consideration of the various factors inpacting on the
consequences of any departure from the rule in Steyn's

case. %t

There has been considerable debate in the different
di visions of the Supreme Court on the issue as to whether
or not section 23 of the Constitution is of application
when an accused person seeks access to the contents of a
pol i ce docket in order to advance his or her defence. Sone

Courts have held that it did; others that it was

51 supra n.9
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uncertain.® |In sone cases it was positively argued that

section 23 has no application.*

[32] In support of the contention that section 23 is of
application to such proceedings, reliance is substantially
pl aced on the unqualified |anguage of section 23 and the
escalating human rights jurisprudence pertaining to the

right to official information.>

52 The cases that held that section 23 was of application include: S

v Maj avu 1994 (2) BCLR 56 (CkGD) at 76D 77E; 1994 (4) SA 268 (Ck)at 309D; S
v Sefadi, supra n.33, BCLR at 28F-1 and 36l; SA at 438B-E; S v Botha en
Andere 1994 (3) BCLR 93 (W at 1211-124H; 1994 (4) SA 799 (W at 831G and
834F; Phato v Attorney-General, Eastern Cape and Anot her; Comm ssioner of the
South African Police Services v Attorney-General, Eastern Cape, and Ohers
1994 (5) BCLR 99 (E) at 112E-114B; 1995 (1) SA 799 (E) at 814D 816B; Khal a
v The M nister of Safety and Security, supra n.25, BCLR at 96F-G SA at 226G
H, 97A and 107G Qozoleni v Mnister of Law and Order and Another 1994 (1)
BCLR 75 (E) at 89C-E; 1994 (3) SA 625(E) at 642G H, S v Smith and Another 1994
(1) BCLR 63 (SE) at 70J-71B; 1994 (3) SA 887 (SE) at 895G H;, Nortje and
Anot her v The Attorney-General of the Cape and Another 1995 (2)BCLR 236 (C)at
249J- 250E; 1995(2) SA 460 (C) at 473H - 474D; S v Fani, supra n.32, BCLR at
45D- G, SA at 621B-E; S v de Kock 1995 (3) BCLR 385 (T) at 391H and 3921 - 393A,;
S v Myuda 1995(5) BCLR 646 (E) at 648B-649D; S v Khoza en Andere 1994 (2)
SASV 611 (W at 617F;, Shabal ala’s case, supra n.1l BCLR at 119F-H, SA at 643A-
C.

The cases that held that it was uncertain whether or not section 23 was of
application include: S v Janmes 1994 (1) BCLR 57 (E)at 61C-1; 1994 (3)SA 881
(E) at 885C-1; S v Dontas and Another 1995(3) BCLR 292 (T) at 300D.

53 see for exanpl e, Nortje and Another v Attorney-General of the Cape

and Another, supra n. 52, BCLR at 249J-250B; SA at 473H-J; Shabal al a’s case,
supra n.1, BCLR at 97D-G SA at 620F-1.

>4 see for exanple, Khala v The M nister of Law and Order and Anot her,
supra n. 25, BCLR at 95 and 96; SA at 225 and 226; S v Majavu, supra n.52, BCR
at 76J-77H, SA at 308H-309F; Phato’s case, supra n.52, BCLR at 112E-114C;, SA

at 814D-816D; S v Botha, supra n.52, BCLR at 121; SA at 830l -831G.
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[ 33] The opposing contention is substantially founded on the
maxi m generalia specialibus non derogant, the contention
being that rights of an accused person in a trial are
regul ated by the specific provisions of section 25(3) and

not by the general provisions of section 23. It is also
contended that section 23 was not intended to be a

“di scovery” nmechanism in crimnal trials, but a right
conferred on citizens to conpel disclosure of information

in the public interest.®

[34] The application for the production of docunents in the
present case was made during the course of a crimnal
prosecution of the accused. |In that context, not only is
section 25(3) of the Constitution of direct application in
considering the nerits of that application, but it is
difficult to see how section 23 can take the matter any
further. If the accused are entitled to the docunents
sought in terns of section 25(3), nothing in section 23 can
operate to deny that right and conversely, if the accused
cannot legitimately contend that they are entitled to such
docunentation in ternms of section 25(3) it is difficult to

understand how they could, in such circunstances, succeed

55  see, for example, Botha's case, supra n.52, BCLR at 120H1; SA at

830E-G, Nortje's case, supra n. 52, BCLR at 249J-250A; SA at 473H, S v Janes,
supra n. 52, BCLR at 61C-61J; SA at 885C-J; Shabal ala’s case, supra n.1 at 97D,

SA at 620F- H.
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in an application based on section 23. The real enquiry
therefore is whether or not the accused were entitled to
succeed in their application on the basis of a right to a

fair trial asserted in terms of section 25(3).°%°

[ 35] Section 25(3) nust, of course, not be read in isolation but
together with Section 23 and in the broad context of a
| egal culture of accountability and transparency nanifested
both by the preanble to the Constitution and the detail ed

provi si ons of Chapter 3.%

[36] The basic test in the present matter nust be whether the
right to a fair trial in terns of section 25(3) includes
the right to have access to a police docket or the rel evant
part thereof. This is not a question which can be answered
in the abstract. It is essentially a question to be
answered having regard to the particular circunstances of

each case.

56 Many cases illustrate the application of the right to a fair trial.
See for exanple, Stinchconbe v The Queen 18 C.R R (2d) 210; Regi na v Egger 103
DLR (4th) 678; R v Leyland Magi strates, ex parte Hawthorn [1979] 1 All ER 209
QB.; Rv Maguire and Others [1992] 2 Al ER 433 C A, ; Regi na v Ward [ 1993]
1 WR 619 C.A.; Regina v Brown (Wnston) [1994] 1 WR 1599 C. A.; S v Nassar
1994 (5) BCLR 60 (Nm); Bendenoun v France 18 EHRR 54; Hentrich v France,
European Court of Human Rights, case No 23/1993/418/497, judgnent dated 22
Sept ember 1994.

5" s v Makwanyane, supra n.42, para 10.
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[37] Ordinarily, an accused person should be entitled to have
access at least to the statenents of prosecution w tnesses
but the prosecution may, in a particular case, be able to
justify the denial of such access on the grounds that it is
not justified for the purposes of a fair trial. \What a
fair trial mght require in a particular case depends on
the circunstances. The sinplicity of the case, either on
the law or on the facts or both; the degree of
particularity furnished in the indictnment or the summary of
substantial facts in terns of section 144 of the Crim nal
Procedure Act; the particulars furnished pursuant to
section 87 of the Crimnal Procedure Act;® the details of
the charge read with such particulars in the Regional and
District Courts, might be such as to justify the denial of
such access. The accused may, however, be entitled to have
access to the relevant parts of the police docket even in
cases where the particularity furnished mght be
sufficient to enable the accused to understand the charge
agai nst himor her but, in the special circunstances of a
particul ar case, it mght not enable the defence to prepare

its own case sufficiently, or to properly exercise its

58 The application of the law pertaining to the adequacy of the

particulars furnished mght have to be re-exam ned having regard to the
“spirit, purport and objects” of the Constitution.
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right “to adduce and chal | enge evidence”;® or to identify
wi tnesses able to contradict the assertions made by the
State w tnesses; or to obtain evidence which m ght
sufficiently inpact upon the credibility and notives of the
State w tnesses during cross-exam nation; or to properly
instruct expert w tnesses to adduce evidence which m ght
simlarly detract fromthe probability and the veracity of
the version to be deposed to by the State witnesses; or to
focus properly on significant matters omtted by the State
W tnesses in their depositions; or to properly deal wth
the significance of matters deposed to by such w tnesses in
one statenment and not in another or deposed to in a
statenent and not repeated in evidence; or to hesitations,
contradictions and uncertainties manifest in a police
statenment but overtaken by confidence and dogmati smin viva

voce testinony.

I n other cases, which mght include a substantial nunber of
routine prosecutions inthe inferior Courts, there m ght be
scant justification for allowing such access to police
dockets in order to ensure a fair trial for the accused.
This would be the case where there is a sinple charge in

respect of a minor offence involving no conplexities of

59 section 25(3)(d).
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fact or law, in which there is no reasonable prospect of
i nprisonment, ® and in which the accused can easily adduce
and challenge the evidence which the State mght |ead
agai nst himor her, through an anal ysis of the charge-sheet
and any particulars furnished in respect thereof. Hundreds
of routine prosecutions in respect of such m nor offences
take place every day in the Mgistrates’ Court follow ng
upon sone kind of acrinony or brawl during a weekend, in
whi ch an accused m ght have becone involved. There would
ordinarily be little sense in requiring copies of the whole
docket to be prepared and nade available to the accused in
order to dispose of such prosecutions. |n such cases where
access to witnesses’ statenents is nevertheless justified
it does not follow that copies of wtnesses’ statenents
have to be furnished. It mght be sufficient to give the
def ence an opportunity of |ooking at such statenents. No
rigid rules are desirable. It is for the trial Court to
exercise a proper discretion having regard to the

ci rcunst ances of each case.

Even in prosecutions in the Suprene Court, the State m ght
successfully contend that, having regard to the particul ars

in the indictnment, read with the summary of substanti al

60 Leach v The Mnistry of Transport (1993) 1 NZLR 106.
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facts and any particul ars obtai ned under section 87 of the
Crimnal Procedure Act, access to the contents of the
police docket itself is not justified by the need to ensure
a fair trial. The Court would have to have regard to al
t he rel evant circunstances in identifying whether the right
to a fair trial in a particular case should include the
right of access to the police docket. |If the answer is in
t he negative, the application for such access nust fail. If
the answer is in the affirmative, the Court would
ordinarily direct that access by the accused to the
rel evant parts of the police docket be allowed unless the
rule in Steyn’s case® is held to be consistent with the
Constitution. It accordingly becones necessary to exam ne

the constitutionality of the rule in Steyn's case. ®

The approach to the constitutionality of the rule in
Steyn's case,® insofar as it pertains to wtnesses’
statenents, involves an analysis of what that rule seeks to
protect. It seens to ne that the following is included in

the protection -

61 supra n.o.

62 supra n.9.

63 supra n.o.
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1 the statenents of w tnesses which need no protection
on the grounds that they deal with State secrets
met hods of police investigation, the identity of
i nfornmers, and comruni cati ons between a | egal advi sor
and his client;

2 the statements of w tnesses in circunstances where
there i s no reasonabl e risk that such discl osure m ght
lead to the intimdation of such wtnesses or
ot herwi se i npede the proper ends of justice;

3 the statements of w tnesses nmade in circunstances
where there is a reasonable risk that their disclosure
m ght constitute a breach of the interests sought to
be protected in paragraph 1; and

4 the statements of w tnesses nmade in circunstances
where their disclosure would constitute a reasonabl e

risk of the nature referred to in paragraph 2.

[41] The bl anket rule in Steyn’'s case® deni es an accused person
access to the statenents of State witnesses in all cases
falling within all four categories referred to in paragraph
40, regardless of the circunstances. The first question

whi ch needs to be considered is whether such a “blanket”

64 supra n.9.
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rul e of exclusion is constitutional; and secondly, what the

consequences are if it is not?

In the determ nation of those issues it is inportant to
have regard to all the factors which inpact on the
reasonabl eness of, and the justifiability and the necessity
for, the limtation and on whether or not the limtation
negates the essential content of the right. There are
factors which support the limtation and others which do
not . Al these factors nust be bal anced against each
other, regard being had to the purposes sought to be
attained both by the right which is protected and the
[imtation which is clainmed to be authorized. VWhat are

t hese factors?

The dom nant argunent advanced on behal f of the accused to
support the attack on the limtations introduced by the
rule in Steyn's case®, is that it potentially enables the
State to invade their right to a fair trial in terns of
section 25(3). It is contended that this is not reasonabl e
or justifiable or necessary. If an accused requires the

docunents protected by the rule in Steyn's case® in order

65  supra n.9.

66 supra n.o.
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to have a fair trial, it is argued that both justice and
t he public interest require that these docunents shoul d not
be denied to the defence. There woul d otherw se be the
danger of a conviction followi ng upon a trial which is ex
hypothesi not fair within the nmeaning of section 25(3).
This is obviously a form dable argunent. The interests of
the accused nust, however, be balanced against other

| egiti mate considerati ons.

A nunber of general objections have been articulated in
support of the privilege against the disclosure of all the
statenents described in the categories referredtoinitens
1 to 4 in paragraph 40 above. It is necessary to exam ne

nore carefully these objections, which are comon to all

t hese categori es.

It was contended in the first place on behalf of the State
that the witten statenments of wi tnesses made to the police
are very frequently inaccurate because of admnistrative
and |anguage difficulties and because they have to be
obtained wunder pressure during the initial stage of
investigations. It was suggested that disclosure of such
statenments mght |ead to cross-exam nation which mght, in

the circunstances, unfairly inpact on the credibility of
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the rel evant wi tnesses who m ght be deposing to fuller and
nore carefully considered evidence in Court.® Balanced
agai nst the dominant interest of the accused to a fair
trial, this objection |oses nmuch of its inpact particularly
when regard is had to the fact that the Court nust be
credited with the capacity of naking proper allowances in
its judgment for the circunstance that the statenment m ght
have been conpiled hastily by police officers wth
adm ni strative, linguistic and |ogistical problens. The
possibility that such statements nay be disclosed m ght
al so serve as an incentive to investigating officers to
conpile statenents as accurately and as carefully as the

ci rcunstances permt.

[46] A recurrent thene which asserts itself in sonme of the cases
is that the disclosure of wtnesses’ statenments m ght
enabl e an accused person to “tailor” evidence and to give
perjured testinony because he or she becones alive to the
fact that the falseness of such evidence nay not be

detected by the prosecution on the information available to

67 See for exanple, Steyn's case, supra n.9, at 35GH S v Jija and

others 1991 (2) 52(E) at 64D-F; S v Botha and Others, supra n.52, BCLR at 98
G J; SA at 807H-808B; Shabal al a’s case, supra n.1l, BCLR at 1021-J; SA at 626B-
D; S v Majavu, supra n.52, BCLR at 79C; SA at 310J-311B; S v Dontas and
Anot her, supra n.52, BCLR at 301H 302B; S v Nassar, supra n.52, at 84 B-D;
Phat o’ s case, supra n.52, BCLR at 124D-E; SA at 826G |.
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it from the State witnesses.®® This objection is
conjectural and it must be bal anced agai nst other factors
which have to be weighed in dealing wth an accused s
i nsi stence that he or she has a right to a fair trial. An
alert prosecutor and a conpetent Court would be able to
make adequate allowance for the fact that in the assertion
of his or her defence the accused has had the benefit of
access to the statenent of the State wtness and any
falsity in the evidence of the accused may be capable of
bei ng exposed by establishing other relevant issues. Many
enquiries are obvious. Wien was the defence raised for the
first time? Wat previous opportunities were there to do
so? |Is the defence consistent not only with the statenents
of the State witness but with other objective evidence and
the probabilities? |Is the accused person consistent and
credi bl e when the defence is tested? It is also dangerous
to assune that every accused person seeking a di sclosure of
the statenments of State witnesses is in fact guilty and is
nerely seeking an opportunity to fabricate perjured

evi dence. The presunption of innocence, fundanental to the

68  Steyn's case, supra n.9, at 333F-H Knapp v Harvey 1911(2) KB 725
at 730-731; Shabalala’s case, supra n.1l, BCLR at 103B-E; SA at 626D-G S v
Tune 98 Atlantic Reporter 2d series, 881 at 884 to 886; S v Majavu supra,
n. 52, BCLR at 81B; SA at 3121-313B; S v Dontas and Another, supra n.52, BCLR
at 301H- 302D; Stinchcombe v The Queen, supra n.56, at 216; Nortje and Anot her
v The Attorney-Ceneral of the Cape and Anot her, supra n.52, BCLR at 255H 256A;
SA at 479G 480A; S v Sefadi, supra n.33, BCLR at 38B-F; SA at 447E-1; S v
Nassar, supra n.56, at 75E-F.
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crimnal law, does not support such an approach. In many
cases disclosure would be sought by innocent persons who
are assisted by such disclosure in seeking corroborative
evidence and probabilities which mght establish their
i nnocence.® Even in the case of a guilty person the
di scl osure m ght soneti mes have the opposite effect to the
danger suggested. A guilty accused m ght often genuinely
believe that the State would not succeed in proving its
case beyond a reasonabl e doubt, but an exam nation of the
statenents of State w tnesses mi ght induce the accused to
plead guilty and abandon his or her previous plan
strenuously and vigorously to contest the State’'s case.’”
Undoubt edly there are cases in which the disclosure of the
statenments m ght renove the tactical advantage of surprise
with which the prosecution mght successfully have
confronted the accused in an anbush. But this does not
appear to ne to be a sufficiently decisive and pervading
consideration to justify denying to an accused person in
all cases a right, which he or she has otherw se
denonstrated, to the disclosure of the statements for the

purposes of a fair trial. Generally,

War d,

6  See for exanple, R v Maguire and Qthers, supra n.56 and Regina v

supra n. 56.
0 see Stinchcombe v The Queen, supra n.56, at 215-216.
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“the search for truth is advanced rather than retarded by
di scl osure of all relevant material.”"™

[47] It has al so been suggested that any obligation on the State
to disclose witnesses’ statenments will place an onerous
burden on the prosecution and my lead to delays in
bringing an accused to trial.”” In ny viewthis is not an
obj ection of any great weight. Wtnesses’' statenents have
to be prepared in any event in many cases before a charge
is proffered and in alnost all cases before the trial
commences. As | have previously said, such disclosure wll
not be necessary in a |large nunber of cases because the
State may be able successfully to contend that, regard
being had to the relative triviality of the charge or its
inherently sinple content or the particularity already
furnished to the accused or from such other circunstances,
no access to the police docket is justified for the
purposes of ensuring a fair trial for the accused.
However, even in cases where the State does not establish

such justification, it would not | ead to substantial del ays

L stinchconbe’s case, supra n.56, at 216; See also, S v Nasser, supra

n. 56, at 75E-F; Khala's case, supra n.25, BCLR at 111E-J; SA 242E-J; S v
Sefadi, supra n.33, BCLR at 38C, SA at 447F, S v Botha and Others, supra n.52,
BCLR at 114C, SA at 823l; Phato’s case, supra n.52, BCLR at 125D-1; SA at
827H-828D; S v Fani, supra n.32, BCLR at 46B; SA at 6211; Internationa
Tobacco Conpany v The United Tobacco Conpanies Ltd (2) 1953 (3) SA 879 (W at
883D, S v Mayo supra n. 23 at 661 (Q; S v Jija, supra n.67, at 60H-618B

2 Rv Steyn, supra n.9, at 334H;, Stinchcombe v The Queen, supra n.56,

at 215; S v Nasser, supra n.56, BCLR at 74J; S v Sefadi, supra n.33, BCLR at
25H-1; SA at 435E; Phato’s case, supra n.52, BCLR at 1231-J; SA at 826C

37



[ 48]

MAHOMED DP
or burdens upon the State, because the statenents will in
any event have had to be prepared for the prosecution to
comence. I ndeed, in nmany cases the prior production of
W tnesses’ statenents m ght even shorten the kind of del ays
whi ch sonmetinmes occur during the trial when the defence
asks for opportunities to “obtain instructions” for cross-
exam nati on. As | previously remarked, the disclosure
mght in many instances lead to guilty pleas and shorten

del ays which woul d ot herwi se result.”

A related objection is that the trial mght becone side-
tracked into “extraneous issues” as to what a witness m ght
or mght not have said on a previous occasion.”™ Such
i ssues may not always be so extraneous. They m ght be
crucial to determine the guilt or innocence of the accused.
I n cases where they m ght be of peripheral rel evance and of
no effective assistance to the Court, the presiding officer
has the authority and the experience to control the
resultant debate and not to accord to it a weight

di sproportionate to its inportance.

®  stinchconbe’s case, supra n.56, at pages 215-216.

“ Rv Steyn, supra n.9, at 335A; S v Majavu, supra n.52, BCLR at 80D-

E; SA at 312C-D; S v Sefadi, supra n.33, BCLR at 25H-1; SA at 435E-F.
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It is also contended that the disclosure of statenents
mght lead to intimdation of witnesses and be prejudicial
to the ends of justice or to State interests.”™ It is
difficult to see the force of this argunent with respect to
statements falling within the categories referred to in
items 1 and 2 of paragraph 40 above. Any interests of the
State in the non-disclosure of such statenents nust
substantially be outweighed by the right of the accused
person to obtain access to such statenents for the purposes

of a fair trial

If the conflicting considerations are weighed, there
appears to be an overwhelmng balance in favour of an
accused person’s right to disclosure in those circunstances
where there is no reasonable risk that such disclosure
m ght lead to the disclosure of the identity of inforners
or State secrets or to intimdation or obstruction of the
proper ends of justice. The “bl anket docket privilege”
which effectively protects even such statenents from
di sclosure therefore appears to be unr easonabl e,
unjustifiable in an open and denocratic society and is

certainly not necessary.

> sv Botha and thers, supra n.52, BCLR at 98E-H; SA at 807E-1; Khal a

v The M nister of Safety and Security, supran.25, BCLR at 101B-J; SA at 231E-
232D; S v Majavu, supran.52, BCLR at 79J-80J; SA at 311B-1; Stinchconmbe v The

Queen,

supra n. 56 at 216-217.
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[ 51] What about statenments falling within itens 3 and 4 of
par agraph 40? The claimof the accused to the statenents
referred to in these categories, however justifiable onits
own for the purposes of a fair trial, nust be weighed
agai nst conflicting interests of real substance. The
result of affording access to such statenments to the
accused in these circunstances may i ndeed i npede t he proper
ends of justice and lead to the intimdation of w tnesses.
An open and denocratic society based on freedom and
equality is perfectly entitled to protect itself against
such consequences. ’® These dangers clearly exist during the
trials of menbers of crinme syndicates who sonetines use
organi sed tactics of terror to prevent w tnesses com ng

forward to give evidence.

[52] In such circunstances it mght be proper to protect the
di scl osure of wi tnesses’ statenments and the State m ght
succeed in establishing that such a restriction is
reasonable, justifiable in an open and denocratic society
based on freedomand equality and that it is necessary and

does not negate the essential content of aright to a fair

®  see, for exanple, Stinchconbe v The Queen, supra n.56, at 217;

Commi ssi oner of Police v Orbudsnman (1988) 1 NZLR 385 at 395.
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trial.”” Even in such cases, however, it does not follow
that the disclosure of the statenents concerned nust al ways
be withheld if there is a risk that the accused woul d not
enjoy a fair trial. The fair trial requirenment is
fundanmental. The court in each case woul d have to exercise
a proper discretion balancing the accused’s need for a fair
trial against the legitimte interests of the State in

enhanci ng and protecting the ends of justice.

[ 53] The real problens arise, however, not with this principle
but with its application. Who determ nes whether there is
a reasonable risk that the disclosure of such statenents
m ght reasonably lead to the intimdation of wtnesses or
the disclosure of State secrets or the identity of
infornmers or otherw se inpede the proper ends of justice
and how is that to be decided? And how is that to be
bal anced against the right of the accused to a fair trial
in a particular case? The rule in Steyn's case’ would
protect these statenents from disclosure on the sole
jurisdictional ground that they are contained within the

police docket w thout any need for the prosecution to show

T Section 33 of the Constitution; Khala v The Mnister of Safety and
Security, supra n.25, BCLR at 98E-F; SA at 228F-H, Qozoleni v The M nister of
Law and Order and Others, supra n.52 BCLR at 87B-F; SA at 640F-J; S v
Makwanyane and Ot hers, supra n.42, para s 102, 217, 297.

8 supra n.o.
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t hat the di sclosure of the relevant statenment woul d invol ve
a breach of the nature referred to in item 3 of paragraph
40 above or the risk referred to initem4. That, appears
to me, to be unacceptable. |If there is no obligation on
the part of the prosecution to justify its claim injustice
towards the accused m ght be a real and indefensible risk.

The alternative is therefore to entrust the Court with the
task of enquiring whether the disclosure of the rel evant
docunents fall within the categories referred to in itens
3 or 4 of paragraph 40 above, because it woul d then be able
to exercise a proper discretion on the facts of a
particul ar case in order to deci de whether the State should
or should not be conpelled to nmake the statenent avail abl e
to the defence. It is not, however, a course unattended by
some difficulties. In order to exercise a proper

di scretion the Court would have to be equipped with the
contents of the relevant statenents so as to decide on the
wei ght to be attached to the objection proffered on behalf

of the State to their disclosure. Odinarily the Court

woul d want to hear the input of the accused in that regard
but, if the accused had access to the very docunents sought

to be protected in order to nake a proper input, the whole
obj ect of the protection m ght be defeated. Conceivably,

even disclosure of peripheral information, not directly
| eading to the disclosure of the statenments sought to be
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protected, mght prejudice the State's interest. In the
result, the State m ght be conpelled either to disclose a
statenent in circunstances where the proper ends of justice
are inpeded or to abandon, perhaps, what mght be a

prosecution of substantial nerit.

These argunments are clearly not without nerit, but they
nmust be wei ghed against the conpelling objection that, if
the clains of the State in justification of non-disclosure
are not subject to judicial adjudication, an accused person
m ght wongly be refused access to statenents and docunents
which the accused legitimately needs for his or her

defence. There is therefore the danger of an unfair trial.

How are these conflicting considerations to be resolved?
This is an issue largely to be determ ned by the Suprene

Court, regard being had to the foll ow ng:

a) It is difficult to conceive of any circunstances in

whi ch the prosecution can justify withholding fromthe

accused access to any statenent or docunent in the
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police docket which favours the accused or s
excul patory. "

b) The wunilateral claim of the prosecution in its
justification of a refusal to allow access on the
grounds that such access m ght defeat the objects of
the protection in itens 3 and 4 of paragraph 40 above
cannot be sufficient in itself.

C) Sufficient evidence or circunstances ought to be
pl aced before the judicial officer to enable the Court
to apply its own mnd in assessing the legitinmacy of
the claim It is for the Court to decide what
evi dence woul d be sufficient in a particular case and
what wei ght nust be attached thereto.

d) | nherently there m ght be sone el enent of uncertainty
as to whether the disclosure of the rel evant docunents
mght or mght not lead to the identification of
informers or to the intimdation of witnesses or the
i npedi nrent of the proper ends of justice. The
judgment of the prosecuting and investigating
authorities in regard to the assessnment of such risks
m ght be a very potent factor in the adjudication

process. Police officers with |long experience and

79 Regi na v Keane, [1994] 2 ALL ER 478; R v Leyland Magistrates, ex

parte Hawt horn, supra n.56; R v Ward, supra n.56; R v Brown (Wnston), supra
n. 56; Stinchconbe v The Queen, supra n.56.
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acquired skills and with access to sources which can
soneti mes not be di sclosed, quantified and identifi ed,
have an advantage which the Court does not always
have. What the prosecution nust therefore be obliged
to do (by a proper disclosure of as nuch of the
evidence and material as it is able) is to establish
that it has reasonable grounds for its belief that the
di scl osure of the information sought carries with it
a reasonable risk that it mght lead to the identity

of infornmers or the intimdation of witnesses or the

i npedi ment of the proper ends of justice. It is an
objective test. It is not sufficient to denonstrate
that the belief is held bona fide. It nust be shown

that a reasonable person in the position of the
prosecution would be entitled to hold such a belief.

If the State is unable to justify its opposition to
the disclosure of the relevant information on these
grounds, its claimthat a refusal of access to the
rel evant docunments is justified, should fail.

If, in the special circunmstances of a particul ar case,
t he Court needs access to di sputed docunents concer ned
in order to nake a proper assessnent of the | egitinmacy
of the prosecution’s claim and any insight in that

docunent m ght reasonably defeat the object of the
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protection which the prosecution is anxi ous to assert,
the Court would be entitled to exam ne such a docunent
for this purpose without affording to the accused a
opportunity of any know edge of its contents but
maki ng proper allowance for that factor in the
ultimate act of adjudication.?®

9) Even where the State has satisfied the Court that
there is a reasonable risk that the disclosure of the
statements or docunents sought mght inpair the
protection and the concerns referred toinitens 1 or
2 of paragraph 40 above or in any way inpede the
proper ends of justice, it does not follow that access

to such statenents in such circunstances nust

necessarily be denied to the accused. The Court
still retains a discretion. There may be
ci rcunst ances where the non-disclosure of such

statenents mght carry a reasonable risk that the
accused may not receive a fair trial and m ght even
wongly be convicted. The Court should exercise a
proper discretion in such cases by balancing the
degree of risk involved in attracting the consequences

sought to be avoi ded by the prosecution (if access is

80  see, for exanple, Regina v Davis, [1993] 1 W L.R 613, Regina v

Ward, supra n.56; Regina v Keane supra n.79; Regina v Brown (Wnston), supra
n.56; Stinchconmbe v The Queen, supra n.56 at 219.
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permtted) against the degree of the risk that a fair
trial mght not ensue (if such access is denied).
What is essentially involved is a judicial assessnent
of the balance of risk not wholly unanal ogous to the
function which a judicial officer perforns in weighing
the bal ance of convenience in cases pertaining to
interdicts pendente lite.

h) It clearly follows from these conclusions that the
bl anket rule of privilege articulated in Steyn’s case®

cannot survive the discipline of the Constitution.

I n maki ng the af oregoi ng analysis | have addressed only the
i ssue as to whether and in what circunstances the contents
of witnesses’ statenents should or should not be disclosed
to an accused person for the purposes of the proper conduct
of the defence. The next issue which arises is when such
di scl osure nust be made if the State fails to justify a
refusal to allow the accused access to such material. In
many cases such disclosure would be nmade at the tinme when
the accused is acquainted with the charge or the indictnent
or imediately thereafter.?? But if the prosecution

succeeds in justifying its assertion that there is a

81 supra n.9.

82 ¢f S v Khoza, supra n.52 at 617.
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reasonable risk that the disclosure of such material at
that stage m ght inpede the proper ends of justice and the
Court does not exercise its discretion in favour of the
accused at that tinme, it does not follow that the rel evant
statenents or docunents wll necessarily remain forever
protected during the course of the prosecution. There is
a need to assess the extent of the risk at all relevant
times during the prosecution. It may be possible to
di scl ose certain parts and not others or sonme parts earlier
t han ot hers. There may, for exanple, be adequate and
denonstrable justification for the apprehension that, if
the statenent of a particular witness is disclosed, there
is a reasonable risk that such a wtness would be
intimdated and woul d thereafter refuse to testify if his
or her identity becanme known. That objection would,
however, not necessarily apply once the witness has given
evi dence in chief because by that tine his or her identity
wi |l obviously be known in any event. There mght in such
circunstances be no justification for refusing to allowthe
defence to have access to the statenent of the wi tness for
t he purpose of enabling it to test the consistency of that
statement with his or her evidence in chief or any other
assertions the witness m ght make during cross-exam nati on.
The cruci al determinant is what 1is fair in the
circunstances, regard being had to what mnmight be
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conflicting but legitimte considerations. “What the
charter guarantees is a fair trial, not the nost
favourabl e procedure inaginable and the fairness involves
the weighing of the public interests in the equation.”®

Again, it follows fromthis that the rule in Steyn's case®

is clearly unsustainable in its present form

In making this analysis | have substantially confined
nmyself to the problem of access to witnesses’ statenents
included in the police docket. There mght be other
docunents in the docket such as expert and technical
reports, for exanple, which mght also be inportant for an
accused to properly “adduce and chal |l enge evi dence”, 8 and
therefore for the purposes of ensuring a fair trial. Such
docunents would seem to fall wthin the same principles
which | have discussed in dealing wth wtnesses’

statenents.

The details as to how the Court should exercise its
discretion in all these matters nust be devel oped by the

Suprene Court from case to case but always subject to the

8  per La Forest, Thonpson Newspapers Linited and OGthers v Directer of

I nvestigation and Research and Others 67 DLR 161 at 260.

8  supra n.9.

8 sSection 25(3)(d) of the Constitution.
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right of an accused person to contend that the decision

made by the Court is not consistent with the Constitution.

Consultations with State Wtnesses

The Court a quo refused the applications of the accused to
consult with the witnesses for the State on the ground that
it could not conclude that the accused woul d not be given
a fair trial wthout that relief. Cloete J stated

however, that-

“the Courts have repeatedly given effect to the practice
wher eby an accused or his l|legal representative may only
consult with a State witness with the consent of the
prosecutor. ”86

The practice to which Cloete J refers does indeed appear
fromthe authorities which he quotes.® The origins of this
practice do not appear to rest on any specific provision of
the common |aw or any relevant statutory provision. It
seens clearly to be founded on ethical rules of
prof essional practice both in South Africa and abroad. The
South African rule is Rule 4.3.2 of the Uniform Rules of
Prof essional Ethics of the various Societies of Advocates.

It reads as foll ows:

"4.3.2 Crim nal Proceedi ngs

8 Shabalala’s case, supra n.1, BCLR at 121B-C; SA at 644G

87 'S v Hassim and Others 1972 (1) SA 200 (Ny; S v Mangcola and O hers

1987(1) SA 507 (C); S v Tjiho 1992(1) SACR 639 (Nm; S v Gquma and Others (3)
1994(2) SACR 187 (C)
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(a) Unl ess they have obtained the perm ssion of
the attorney-general or of the prosecutor to
do so, and wunless they conply wth any
condi tions which either of the latter may have
i nposed when granting such perm ssion, the
| egal representatives of an accused person may
not, at any time after the accused person has
been arrested or charged and before he has
been convicted or acquitted in respect of the
charge against him interview any other person
in connection with such charge or the evidence
relating thereto whom they know to be a
witness for the prosecution in relation to
such charge

(b) It is the duty of the legal representatives of
an accused person, when they do not know
whet her or not any other person is a wtness
for the prosecution in relation to the charge
against the accused person but when the
circunstances are such that it is reasonable
to suppose that such other person may be, to
ascertain either from such other person or
from the prosecutor or the police, before
endeavouring to interview such other person in
circunmstances in which to do so is prohibited
in ternms of paragraph (a) above, whether or
not such other person is in fact a witness for
the prosecution in relation to such charge.

(c) For the above purpose of paragraphs (a) and
(b) above, a witness for the prosecution in
relation to a charge against an accused
per son:

(i) is sonmeone from whom at any time, whether
before or after the accused person was
arrested or charged, the prosecutor has or the
poli ce have obtained a statenment in connection
with such charge or the events from which it
has ensued,;

(ii) is also soneone who, having been called by the
prosecutor to do so, has testified during the
trial resulting from such charge

(iii) is, notwithstanding that the prosecutor has,
or the police have, obtained a statement from
him in connection with such charge or the
events from which it has ensued, not soneone
whom t he prosecutor has decided not to call to
testify during the trial resulting from such
char ge.

(d) It is the duty of every prosecutor
(i) when he has decided that any person from whom

he has or the police have obtained a statenent
in connection with the charge against an
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accused person or the events fromwhich it has
ensued will not be called to testify during
the trial resulting from such charge

forthwith to notify the defence of that
decision, to supply it with all the statenments
of such persons which are in his possession,
except for any parts thereof protected from
di scl osure by reason of sonme |awful privilege,
and to informit of any other statements of
such person previously in his possession and
of the reason for their having ceased to be;

(ii) when any person fromwhom he has or the police
have obtained a statenent in connection with
the charge against an accused person or the
events from which it has ensued has been
called to testify during the trial resulting
fromsuch charge, and when while doing so such
person has contradicted or materially devi ated
from the contents of such st at enent,
imediately to notify the defence of that
circunmstance and to supply it wth such
statenent.

(e) For the purposes of paragraph (d) above, the
defence is;

(i) any |l egal representative of the accused person
in a case in which he is legally represented,;

(ii) the accused person in a case in which he is
not legally represented.”

There were previous ethical rules accepting substantially

t he same practice.®

What ever be the origin of the rule that an accused person
may not consult State wi tnesses save with the perm ssion of
the Attorney-GCeneral or the prosecutor, it subsequently
becanme entrenched in practice and now forns such a basic
part of our system of crimnal justice as to nake it

effectively inpossible for an accused person to get his or

8 See S v Hassimand Others, supra n.87, at 201 A-C
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her |egal representative to consult with such w tnesses
wi t hout the perm ssion of the prosecuting authority. Any
|l egal practitioner who does so would be qguilty of
unpr of essi onal and unet hical practice.? Mreover, a breach
of an ethical rule has been held to be capable of

constituting an irregularity in the trial.®

The question which arises is whether such a practice can
constitute a denial of the right to a fair trial to an
accused person in terns of section 25(3) of the
Constitution. In many cases it would not because the
accused or his or her l|legal representative would have a
full opportunity of canvassing with the wtness during
cross-exam nation relevant material which he or she would
ot herwi se have wanted to canvass in consultation. But
there may be circunstances where the right to a fair trial
m ght justify a prior consultation with a State w tness.
An accused mght wish to canvass with the wtness the
identity or whereabouts of sonme person vital to his or her
alibi and there may be a real risk that the evidence would
be lost if the witness is not imedi ately traced. In a

prosecution for cul pable hom cide there may be an urgent

8 S v Hassimand Others, supra n.87.

% s v Mangcola and Others, supra n.87, at 509-510.
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need to trace the whereabouts of a particular notor car in
order to identify the nature of the danage sustained by it
during a collision and there may again be a real danger
that, if the witness was not consulted, such evidence m ght
be | ost, obscured or distorted by the subsequent use of the

vehicle. Many other such exanples are conceivabl e.

The rel evant issue is not whether or not such consultations
would ordinarily be justified in order to ensure a fair
trial but whether it could legitinmately be said that such
consul tations can never be justified. |If it cannot be said
that such consultations are never justified, the blanket
prohi bition against the right of an accused to consult
State witnesses (wthout the consent of the prosecution),
regardl ess of the circunstances or the conditions, m ght

i ndeed bear unfairly on the accused.

This consideration is, however, not in itself decisive in
determ ning whether the rule is indeed unconstitutiona
because the prejudicial effects of the application of the
rul e nust be wei ghed agai nst other factors which al so bear

upon the problem

The first such factor is that a State w tness might be
intimdated during such a consultation and m ght even be
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di scouraged from making a statement in the first place if
the witness is aware of the risk that he or she m ght have
to consult wth the accused or his or her |ega
representative. This is alegitimte consideration but its
i mpact is substantially deflected by the consi deration that
no witness can be obliged to attend such a consultation
The witness can be informed of this right and he or she
could sinply exercise that right by declining the

opportunity to consult with the defence.®

[67] There is a second and related consideration. If such a
witness does attend a consultation with the defence,
argunments mght subsequently develop at the trial as to
what he or she did or did not say on such an occasion.
This is undoubtedly an wundesirable risk but, if the
consultation is always subject to the condition that it
nmust be held in the presence of the Attorney-Ceneral or a
prosecutor or official nomnated by themand the interview
is recorded, the risk which | have nentioned would
substantially be attenuated.® It is perfectly true that
this would inpose sonme strain on the State to nmake

personnel and facilities available, but it nust be

%1 s v Botha and Others, supra n.52, BCLR at 124B; SA at 833l; c/f S
v Le Roux and Others, unreported judgment, WD, Case No 64/94 at 13.

92 s v Botha and Others, supra n.52, BCLR at 124B-C; SA at 834A.
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remenbered that there may not be many cases in which such
consultations can be justified on the ground that a fair
trial will be inmpaired if such prior consultation is not
allowed and on the ground that the opportunities
subsequently offered to the accused i n cross-exam nati on of
the wtness to canvass the relevant issues, wll not

sufficiently conpensate the accused for the di sadvant age.

My real difficulty with the present rule is its bl anket
prohi bition against all consultations regardless of the
circunstances unless the consent of the prosecuting
authority is obtained. To that extent, it is unjustified,
because it mght in sone cases inpair the right of the
accused to a fair trial. Moreover, such a blanket rul e of
exclusion cannot be justified under Section 33 of the
Constitution. It is unreasonable, unjustifiable in an open
and denocratic society based on freedom and equality and
unnecessary. \Whatever be its nmotivation, it nust in part
at | east be based on two untenabl e propositions. The first
is that there can be no circunstances in which the right to
a fair trial would justify a consultation with a State
wi tness at the instance of an accused. For the reasons |
have al ready di scussed that proposition nust be incorrect.
The second proposition is that, because the prosecution
interviewed a relevant witness first, it had sonme kind of
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right to preclude an accused person from seeing the sane
W t ness because he or she was late in the queue or because
the State acquired sone kind of "property" in the w tness.

That is manifestly incorrect.®

It follows from these conclusions that the blanket rule
whi ch prohibits an accused person from consulting with a
State witness without the perm ssion of the prosecuting
authority in all cases and regardl ess of the circunstances
is too wde and is not protected by section 33 of the
Constitution. However, the claimto consult State w tnesses
wi thout the prior permi ssion of the prosecuting authority
can only be justified in circunstances where the right of
the accused to a fair trial would in the special
ci rcunstances of the case be inpaired if the defence is

deni ed the opportunity to have such consultations.

| f such consultation is denied to the accused in these
circunstances the Court nust have the right, in an
appropriate case, to test the legitimcy of any such deni al
and to direct access to a witness for the purpose of such
consultation, if such a course is justified for the purpose

of ensuring a fair trial.

9 see Harmony Shipping Co SA v Davis and others [1979] 3 All ER 177
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Even in cases where the Court takes the view that the
requirenents of a fair trial indeed justify such
consultations with State witnesses in a particul ar case, it
does not necessarily follow that it is obliged to direct
access by the accused to the wtnesses for such
consul tati on purposes. The Court has a discretion to
refuse such a direction if the prosecution is able to
establish through the rel evant evi dence and circunstances,
that there is a reasonable risk that such access m ght | ead
to the intimdation of the witness or otherw se prejudice
the proper ends of justice. It would not be sufficient,
however, for the State nerely to establish that that is its
bona fide belief. It nmust show that a reasonabl e person in
the position of the prosecution would hold such a belief
and, even in such a case, the Court would be entitled to
exercise its discretion against the prosecution by
bal ancing the interests of the accused against the

interests of the State.

O der

In the result I would nmake an order declaring that -

A 1. The "bl anket docket privilege" expressed by the
rule in R v Steyn 1954 (1) SA 324 (A S
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inconsistent with the Constitution to the extent
to which it protects from disclosure all the
docunent s in a police docket, in al
circunstances, regardless as to whether or not
such disclosure is justified for the purposes of
enabling the accused properly to exercise his or
her right to a fair trial in terns of section
25(3).

The claimof the accused for access to docunents
in the police docket cannot be defeated nerely on
the grounds that such contents are protected by
a blanket privilege in terns of the decision in
Steyn’ s case.

Odinarily an accused person should be entitled
to have access to docunents in the police docket
whi ch are excul patory (or which are prim facie
likely to be hel pful to the defence) unless, in
very rare cases, the State is able to justify the
refusal of such access on the grounds that it is
not justified for the purposes of a fair trial.

Odinarily the right to a fair trial would
include access to the statenents of w tnesses
(whether or not the State intends to call such
W t nesses) and such of the contents of a police
docket as are relevant in order to enable an
accused person properly to exercise that right,
but the prosecution may, in a particul ar case, be
able to justify the denial of such access on the
grounds that it is not justified for the purposes
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of a fair trial. This would depend on the
ci rcunst ances of each case.

The State is entitled to resist a claim by the
accused for access to any particular docunent in
t he police docket on the grounds that such access
is not justified for the purposes of enabling the
accused properly to exercise his or her right to
a fair trial or on the ground that it has reason
to believe that there is a reasonable risk that
access to the rel evant docunent would | ead to the
di sclosure of the identity of an informer or
State secrets or on the grounds that there was a
reasonabl e risk that such disclosure mght |ead
to the intimdation of wtnesses or otherw se
prejudi ce the proper ends of justice.

Even where the State has satisfied the Court that
the denial of access to the relevant docunments
is justified on the grounds set out in paragraph
5 hereof, it does not followthat access to such
statenents, either then or subsequently nust
necessarily be denied to the accused. The Court
still retains a discretion. It should bal ance
the degree of risk involved in attracting the
potential prejudicial consequences for the proper
ends of justice referred to in paragraph 5 (if
such access is permtted) against the degree of
the risk that a fair trial may not enure for the
accused (if such access is denied). A ruling by
the Court pursuant to this paragraph shall be an
i nterlocutory ruling subj ect to further
amendnent, review or recall in the [light of

60



MAHOVED DP

ci rcunst ances di scl osed by the further course of
the trial

Insofar and to the extent that the rule of
practice pertaining to the right of an accused or
his |egal representative to consult wth
W t nesses for t he State prohi bits such
consultation wthout the permission of the
prosecuting authority, in all cases and
regardless of the circunstances, it 1is not
consistent wth the Constitution.

An accused person has a right to consult a State
w tness w thout pri or perm ssion  of t he
prosecuting authority in circunstances where his
or her right to a fair trial would be inpaired,
if, on the special facts of a particular case,
t he accused cannot properly obtain a fair trial
W t hout such consultation

The accused or his or her legal representative
should in such circunstances approach the
Attorney-General or an official authorized by the
Attorney-Ceneral for consent to hold such
consul tati on. | f such consent is granted the
Attorney-CGeneral or such official shall be
entitled to be present at such consultation and
to record what transpires during t he
consul tati on. If the consent of the Attorney-
General is refused the accused shall be entitled
to approach the Court for such permssion to
consult the rel evant w tness.
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4. The right referred to in paragraph 2 does not
entitle an accused person to conpel such
consultation with a State w tness: -

(a) if such State witness declines to be so

consul ted; or

(b) if it is established on behalf of the State
that it has reasonable grounds to believe
such consultation m ght lead to the
intimdation of the witness or a tanpering
with his or her evidence or that it mght
| ead to the disclosure of State secrets or
the identity of infornmers or that it m ght
otherwise prejudice the proper ends of

justice.
5. Even in the circunstances referred to 1in
par agraph  4(b), the Court may, in the

circunstances of a particular case, exercise a
di scretion to permt such consultation in the
i nt er est of justice subject to suitable

saf eguar ds.

Chaskal son P, Ackermann J, Didcott J, Kentridge AJ, Kriegler J,
Langa J, Madala J, Mdkgoro J, O Regan J and Sachs J concur in
t he judgnent of Mahoned DP
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