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I N THE CONSTI TUTI ONAL COURT OF SQUTH AFRI CA

CASE NO CCT/ 25/ 94

In the matter between:

VHLUNGU AND FOUR OTHERS Appl i cants
and
THE STATE Respondent s
HEARD ON : 23 February 1995
DELI VERED ON : 8 June 1995
JUDGVENT
MAHOVED J: | have had the privilege of reading the judgnent of
Kentridge AJ in this matter and the coments nade thereon by
sone of ny esteened col |l eagues. | respectfully agree that -
(a) section 102 of the Constitution of the Republic

of South Africa, 1993 (“the Constitution”) did
not entitle the Court a quo to refer to this
Court the issue of the proper interpretation of
section 241(8) of the Constitution;

(b) for the reasons given by Kentridge AJ the proper
interpretation of section 241(8) is relevant in the
present proceedings and should be determned by this
Court.

| have, however, considerable difficulty with the proper

interpretation of section 241(8) which reads as foll ows:
"All proceedings which imediately before the comencenent of this
Constitution were pending before any court of law, including any
tribunal or reviewing authority established by or under |[aw,
exercising jurisdiction in accordance with the law then in force
shall be dealt with as if this Constitution had not been passed
Provided that if an appeal in such proceedings is noted or review
proceedings with regard thereto are instituted after such comrencenent



[ 3]

[ 4]

[ 5]

[ 6]

MAHOVED J

such proceedi ngs shall be brought before the court having jurisdiction
under this Constitution"

The attraction of the analysis of section 241(8) which
Kentridge AJ has nmade, is that it is consistent with the litera
words of the main part of the sub-section which could, on that
approach, sinply be reduced to read as foll ows:
"Al'l proceedings which imediately before the commencenment of this
Constitution were pending ............. shal|l be dealt with as if this
Constitution had not been passed."

This literal interpretation involves, however, a nunber of
formdable difficulties.

In the first place it |eads to sonme very unjust, perhaps even
absurd, consequences. Thus, nerely because an accused person was
served with an indictnment before 27 April 1994, (and even if no
evi dence whatever was |ead before that date) he could not
contend that the provisions of section 217(1)(b)(ii) of the
Crimnal Code were unconstitutional. In the result, the Court
could be conpelled to convict him (and in consequence thereof
even to inprison himfor a substantial period) in circunstances
where it has a reasonable doubt whether his confession was
freely and voluntarily made and therefore even if the Court has
a reasonabl e doubt about his guilt. Another accused charged as
his co-conspirator could be acquitted sinply because the
i ndi ctment was served on himon 28 April 1994 in respect of an
of fence arising from exactly the sanme incident and the sane
evi dence.

The right of each of these accused to a "fair trial" in terns of
section 25(3) of the Constitution (including the right to
counsel in terns of section 25(3)(e)) could simlarly be

di fferent because of the one day difference in the date of the
service of the indictnent, although both accused were equally
indigent and equally in need of counsel in order to avoid
"substantial injustice". The result again my well be a
conviction and resultant inprisonnent for one accused and the
total acquittal of the other, based purely on arbitrary
ci rcunst ances, totally unjustified by any obj ective
consi derati ons.

A Judge passi ng sentence on the accused charged with commtting
exactly the sanme offence, on the sane date and in exactly the
same circunstances, would be entitled to sentence one accused to
death, and nay be disentitled to do so in respect of the other
accused in the sane trial, nmerely because when the indictnent
was sought to be served on 26 April 1994, the one accused was at
home and the other could not be located until the next norning.
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Exactly the same irrational discrimnation would be present if
corporal punishment was sought to be inposed. Such a sentence
woul d be conpetent in respect of the one accused and m ght be
i nconpetent in respect of the other, on the sole ground that the
one indictnment was served on the day before and the other on the
day after the commencenent of the Constitution.

South African statutory law, prior to the enactnent of the
Constitution, is replete with the nost di sgraceful and of fensive
| egi sl ati on which discrimnates agai nst South Africans of col our
and crimnalizes arbitrarily and purely on the grounds of race
and col our, perfectly innocuous acts of life and |iving by such
citizens. It is possible that a citizen charged with such an
of fence before the commencenent of the Constitution could, on
the literal interpretation, be convicted and sentenced, even
after 27 April 1994, for having contravened a | aw, which sought
to punish himon racial grounds, if his case was pendi ng when
the Constitution cane into operation. This is a plainly
outrageous consequence. It is suggested by Kentridge AJ that
the | egislature and the executive can avoid such a consequence
by taking steps to repeal the law or to cause the prosecution to
be withdrawmn. This is of scant confort to the accused person
concerned, who m ght have no neans to conpel such a decision or
who m ght be exposed to the risk of a conviction before the
bureaucratic machinery of the State reacts to afford relief. He
is entitled to say: "The Constitution affords every person
equal protection against unfair racial discrimnation. | claim
that right for nyself and ny famly. You, the Court nust
protect me".

What these and many ot her exanples would suggest is that the
approach favoured by Kentridge AJ woul d renove the protection of
fundanmental rights to substantial groups of people in the
country, sinply because the proceedings in which the protection
of such rights mght be crucial for a person, had begun prior to
t he commencenent of the Constitution on 27 April 1994, although
the substance of the proceedings takes place only after that
date. | would be extrenely distressed to accept that this is
what the Constitution intended. It seens to negate the very
spirit and tenor of the Constitution and its w dely accl ai ned
and cel ebrated objectives. Fundanental to that spirit and tenor
was the prom se of the equal protection of the laws to all the
people of this country and a ringing and decisive break with a
past which perpetuated inequality and irrational discrimnation
and arbitrary governnental and executive action. The litera
interpretation would invade all these objectives in its
arbitrary sel ection of one category of persons who woul d becone
entitled to enjoy the human rights guarantees of the
Constitution and the arbitrary exclusion of another group of

3



[ 9]

MAHOVED J

persons fromsuch entitlenent. The Courts nust strive to avoid
such a result if the |anguage and context of the relevant
provision, interpreted with regard to the objectives of the
Constitution, permts such a course. Wat nust be avoided, if
thisis aconstitutionally perm ssible course, is aresult which
permts human rights guaranteed by the Constitution to be
enj oyed by sone people and denied arbitrarily to others. Such
a consequence would effectively allow substantive parts of a
di sgraced and unacceptable culture from the past to continue
into a future, protected by the Constitution. In proceedings
which mght affect their lives and liberties, |arge nunbers of
South African citizens would, on purely fortuitous grounds, be
unable to assert the expanding human rights guaranteed by
Chapter 3 of the Constitution, including the fundanmental right
to a fair trial protected by section 25(3). Such a result would
be inconsistent with the international culture of constitutiona
jurisprudence which has developed to give to constitutional
interpretation a purposive and generous focus. It seeks to
avoid what Lord W/l berforce called
"the austerity of tabulated legalism (Mnister of Home Affairs
(Bermuda) v Fisher 1980 AC 319 at 328H).

This is because

"A Constitution is an organic instrument. Although it is enacted in
the formof a statute it is sui generis. It nmust broadly, liberally
and purposively be interpreted so as to avoid "the austerity of
tabul ated legalisn and so as to enable it to continue to play a
creative and dynamic role in the expression and the achi evenent of the
ideals and aspirations of the nation, in the articulation of the
val ues bonding its people and in disciplining its Governnent."
(Governnent of the Republic of Nami bia and Another v Cul tura 2000 and
Anot her 1994 (1) SA 407 at 418).

An interpretation of section 241(8) which withholds the rights
guar anteed by Chapter 3 of the Constitution fromthose involved
i n proceedi ngs which fortuitously commenced before the operation
of the Constitution would not give to that Chapter a
construction which is "nost beneficial to the w dest possible
anpl i tude” and should therefore be avoided if the |anguage and
context of the relevant sections reasonably permts such a
course. (S v Zuma and O hers 1995(4) BCLR 401 (SA) ; Janes v
Commonweal th of Australia [1936] AC 578 at 614; M ni ster of
Def ence, Nam bia v Mwvandi ngi 1992 (2) SA 355 (Nn5) at 361-3; S
v Acheson 1991 (2) SA 805 (Nm at 813A-C, S v Marwane 1982 (3)
SA 717 (A) at 748-749G Ex parte Cabinet for the Interim
Governnent of South West Africa: In re Advisory Opinion in
terms of s 19(2) of Proc R101 of 1985 (RSA) (supra at 853C-Q;
Hew ett v M nister of Finance and Another 1982 (1) SA 490 (Z295);
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M nister of Home Affairs and O hers v Dabengwa and Anot her 1982
(4) SA 301 (ZS) at 306E-H M nister of Hone Affairs v Bickle and
O hers 1984 (2) SA 439 (Z2S) at 447C G Zi nbabwe Townshi p
Devel opers (Pvt) Ltd v Lou's Shoes (Pvt) Ltd 1984 (2) SA
778(2S); and Bull v Mnister of Home Affairs 1986 (3) SA 870
(ZH & ZS) at 872J-873C and at 880J-881C.)

The second difficulty I have with the literal approach is that
if the death sentence or corporal punishnent are held to be
unconstitutional, the Court would be inposing sentences which
could not lawfully be executed in ternms of section 7(2) of the
Constitution. The | awraker should not lightly be inputed with
the intention to authorise the Court to inpose sentences which
could not lawfully be executed. Even if the Constitution had
intended to vest in the Court, irrationally, the authority to
i npose sentences which would not constitutionally be
i npl enent ed, what happens to accused persons who have received
such sentences? No obvi ous and easy | egal nachinery is created
for the substitution of a conpetent sentence after the
i npl enentation of the constitutionally inperm ssible sentence
has been restrai ned, perhaps by a Court order.

There is another problem if pending proceedings have literally
to be dealt with as if the whole of the Constitution had not
been passed, by virtue of what law could the Court in such
proceedings refer any question for determnation by the
Constitutional Court? It could not rely on section 102 to do so
because this is a provision of the Constitution and if it relied
on it, it would not be dealing with the matter "as if this
Constitution had not been passed.™ It is true that if this
Court nmakes a decision on the question so referred to it by the
Suprene Court it would be exercising a jurisdiction givento it
in terms of the Constitution but that does not overcone the
difficulty that its jurisdiction can only be exercised in the
circunstances if there has been a proper referral and if the
Court nmaking the referral had no jurisdiction to do so there
coul d not have been a proper referral.

On the interpretation favoured by Kentridge AJ the reference in
section 241(8) to -
"any court of law, exercising jurisdiction in accordance with the [ aw
then in force"
is quite incongruous and difficult to understand. If the
intention of the section was sinply that all proceedi ngs which
wer e pendi ng before the conmmencenent of the Constitution before
a Court of law or other tribunal should be dealt with as if the
whol e of the Constitution had not been passed, the qualification
that such a Court of law or tribunal had to be "exercising
jurisdiction in accordance with the law then in force" would
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appear to be quite unnecessary. | f that phrase was absent,
could it conceivably have been contended that the reference to
"any court of law' or “tribunal” included a reference to ill egal

tribunals such as informal kangaroo courts? In ny view, "any
court of law' or “tribunal” nust nmean one |awfully exercising
its jurisdiction. The qualification that it nust be a “court of
law’ or “tribunal” "exercising jurisdiction in accordance with
the law then in force" would therefore add nothing to the
meaning of "any court of law' or “tribunal” wthout any
qual i fication.

On the interpretation favoured by Kentridge AJ the relevant
phrase therefore serves no purpose. On the interpretati on which
| favour and which | wll deal with later, it does serve an
i nportant purpose: it serves to enphasise that the object of
the section is to preserve the authority of Courts dealing with
pendi ng matters to continue to discharge their functions as such
Courts.

In his analysis Kentridge AJ refers to various presunptions of
application in the interpretation of statutes and states that

"it is against this background that the purpose of section 241(8) can

be under st ood".
I ncl uded in the presunptions which he applies is the presunption
t hat

"a statute is as far as possible to be construed as operating only on

facts which come into existence after its passing"
and the presunption that a new statute is

"not to effect matters which are the subject of pending |Iegal

pr oceedi ngs".
Kentridge AJ considers these presunptions to support the
conclusion to which he arrives in the proper construction of
section 241(8). | have no difficulty with his views on the
content of these presunptions but if the section sinply seeks to
achieve what would in any event be the result of these
presunptions, it would seem to me to be unnecessary. The
presunptions do not have to be statutorily re-articulated in
order to preserve their effect.

None of these very serious difficulties can justify a refusal to
give effect to the words of the section if they were not
reasonably capable of an alternative construction. Such an
alternative construction woul d have to be based not only on the
literal meaning of the words "as if this Constitution had not
been passed" in isolation but, in its proper context. The
rel evant context would be section 241(8) itself, section 241 as
a whole and the | arger context of the Constitution regarded as
a holistic and integrated document with critical and inportant
obj ecti ves. The crucial question is whether, adopting this
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approach, such an alternative construction to section 241(8) is
reasonabl y avail abl e.

In the decided cases in the Provincial and Local Divisions of
the Suprenme Court at |least three alternatives are suggested.
The first is the approach adopted by C oete J in Shabal al a and
QG hers v The Attorney-Ceneral of the Transvaal and Ot hers 1994
(6) BCLR 85 (T); 1995 (1) SA 608 (T) and followed in Jurgens v
The Editor, The Sunday Ti nes Newspaper and Anot her 1995 (1) BCLR
97 (W. Wiat it amounts to is that the reference to “pending

proceedi ngs” in section 241(8) neans sinply the particular
proceedings within the case which were pending inmmediately
before the comencenent of the Constitution. Thus, an

appl i cation nade before the comencenent of the Constitution for
| egal representation at State expense, or to admt a confession
in terns of section 217 of the Cimnal Code or even an
application to i npose the death sentence or corporal punishnent
woul d have to be dealt with as if the Constitution had not been
passed. Qher applications made after the commencenent of the
Constitution, would be dealt with in terns of the Constitution.

Attractive as the consequences of this approach may otherw se

be, | amunable to support it. Wat section 241(8) applies to
is "all proceedings which are pending". What the approach
favoured by Cloete J effectively does is to limt its

applicationto interlocutory procedures wthin such proceedi ngs.
There seens scant justification for this either in the | anguage
of section 241(8) or its context. Mreover it is inconsistent
with the use of the word "proceedings" in section 241(9) which
provi des that "any | egal proceedings instituted before or after
t he commencenent of the Constitution” by or against certain
functionaries which ceased to exist after such comencenent,
coul d be continued by or against the rel evant functionary which
superseded the original functionary. Clearly, the anmbit of
"proceedings” in this regard cannot be limted to interlocutory
proceedings within the |arger case. There is no persuasive
reason why it should have such a limted neaning in section
241(8).

The second approach is that favoured by the Cape Provincial
Division in S v Wand Ohers 1994 (2) BCLR 135(C); 1994 (4) SA
126 (C). Substantially what it anmbunts to is that there is a
di stinction between fundanental rights of a procedural nature
and those of a substantive nature and that the proper neani ng of
section 241(8) is that only fundanental rights of a procedural
nature sanctioned by the Constitution would not be available to
an accused person in pendi ng proceedi ngs.
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A serious difficulty which I have with this approach is that
there is nothing in section 241(8) which seeks to distinguish
between rights of a procedural nature from those of a
substantive nature. Mreover, the distinction nade raises the
conpl ex problem of satisfactorily classifying what right in
Chapter 3 can be said to constitute a procedural right as
distinct froma substantive right. (See Yew Bon Tew v Kender aan
Bas Mara [1982] 3 AIl ER 833 (PC) at 838f-g; Industrial Counci

for the Furniture Manufacturing Industry (Natal) v Mnister of
Manpower and another 1984 (2) SA 238(D) at 242F; Eur omari ne
I nternational of Mauren v The Ship Berg and O hers 1984 (4) SA
647 (N) at 6611-662A.) Furthernore, this distinction assunes
that a right is either procedural or substantive. It could be
a hybrid right involving both. Wat is the right set out in
section 25(3) to "legal representation at State expense if
substantial injustice would otherwise result"? Is it procedural
or substantive? |If it involves both substantive and procedural
el ements, what is the domnant elenent? |s that the test to be
applied in classifying the right? If it is and the dom nant

element is procedural, how does it help the argunent that
section 241(8) was never intended to take away fundanenta
rights in pending proceedings? Is the right to *“legal

representation at State expense if substantial injustice would
ot herwi se result” any the | ess fundanental for being procedural ?
| find it difficult to accept that the |aw naker intended to
| eave uncertain and unresol ved serious disputes of this kind in
the crucial area of fundanental rights.

A third alternative suggested by sone of the cases in the
Provincial and Local Divisions of the Suprene Court is that the
object of section 241(8) is to preserve the continuing
territorial jurisdiction of the Courts in which the case was
pendi ng i mredi ately before the comencenent of the Constitution
(Qozoleni v Mnister of Law and Order and Another 1994 (1) BCLR
75 (E); 1994 (3) SA 625 (E); S v Majavu 1994 (2) BCLR 56
(CKAD) ; 1994 (4) SA 268 (Ck); Gardener v Wi taker 1994 (5)
BCLR 19(E); S v Shuma 1994 (2) SACR 486 (E)). In nmy view, the
speci al enphasis on "territorial jurisdiction" is not justified
by section 241(8), but the enphasis on the jurisdictional
obj ectives of the section provides a basis for an alternative
approach to the neaning of the section that can constitutionally
be def ended.

What the section seeks to preclude is an attack on the authority
of any Court of law or tribunal to continue dealing wth
proceedi ngs which were pending before the commencenent of the
Constitution. Wat the section would then nean is that: -

"Al'l proceedings which i mediately before the comencenent of this
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Constitution were pending before any Court of l|aw, including any
tribunal or reviewing authority, established by or under |[aw,
exercising jurisdiction in accordance with the law then in force,
shall be dealt with as if the passing of this Constitution had not
i npacted on that jurisdiction: provided that if an appeal in such
proceedings is noted or review proceedings with regard thereto are
instituted after such proceedi ngs, such proceedi ngs shall be brought
before the Court having jurisdiction under this Constitution and the
Court or tribunal which mght otherwise in terns of this section have
had authority to deal with such appeal or review shall have no such
authority."

(See, for exanple, Sv Smth and Another 1994 (1) BCLR 63 (SE)
1994 (3) SA 887 (SE); S v Saib 1994 (2) BCLR 48 (D); S v
Si xaxeni 1994 (3) BCLR 75 (C); 1994 (3) SA 733 (O .)

To appreciate why sections 241(8) had to be enacted to give
effect tothisintentionit is necessary to understand that what
the Constitution does is to establish a new legal and political
order involving a new Parlianent, a new Executive and a new
Judi ci ary. In terms of Chapter 7 of the Constitution, a new
Constitutional Court is established in section 98, a new Suprene
Court is established in terms of section 101 and other new
Courts are established in terns of section 103. But, the
mechani cs of the contenpl ated establishnment of the new Courts
had to await the rationalisation process contenpl ated by section
242. That left a vacuumin the interimwhich section 241 seeks
to fill. 1t does that in section 241(1) by providing that every
Court of law which existed inmmediately before the commencenent
of the Constitution shall be deenmed to have been duly
constituted by the Constitution or the laws in force after such
commencenent . The word "deened" neans that the Courts which
existed before the Constitution were in truth not Courts
est abl i shed under the Constitution or any lawin force after its
comencenent but that they should fictitiously be assuned to
have been so constituted (see S v Voigt 1965 (2) SA (N 749 at
752F-G Queen v Norfolk County Council (1891) 60 L.J.Q B. 379;
Chot abhai v Uni on Governnent (M nister of Justice) and Registrar
of Asiatics 1911 AD 13 at 33).

The effect of section 241(1) is that the pre-Constitution Courts
are legitimzed as new post-Constitution Courts as if there was
a separate section in the Constitution or in sone |aw after the
Constitution creating such Courts. Section 241(1) therefore
woul d al l ow a pre-Constitution Court to exercise jurisdictionin
cases arising after the comencenent of the Constitution but, it
m ght not be sufficient to authorize them to continue hearing
cases which had comenced before the Constitution cane into
operation. It seens to ne that it is for that contingency that
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section 241(8) was enact ed. | say this because what section
241(1) “deens" is that the pre-Constitution Courts are to be
t aken to have been established in terns of the Constitution and
this nust therefore nean with effect from the date of the

Constitution. It cannot nean from sone date prior to the
Constitution because the Constitution operates prospectively in
establishing new Courts and not retrospectively. The

Constitution does not contenplate that the new Legi sl ature, the
new Executive or the new Judiciary should be established at any
date before the comencenent of the Constitution. Thus
interpreted, a neaningful role is determned for the phrase
"exercising jurisdiction in accordance with the law then in
force" in section 241(8). Its role is to nake clear that in
proceedi ngs which were pending before the comrencenent of the
Constitution, the authority and jurisdiction conferred on the
rel evant Court or tribunal by "the law then in force", would
continue uninpaired by the Constitution "as if this Constitution
had not been passed” and as if it had not inpacted upon that
authority. This interpretation gives to what is a substanti al
part of the section, a significant purpose. The literal
interpretation, in ny respectful view, does not. This part
could be omtted entirely without detracting in any way fromthe
purpose of the section said to be protected on the litera
appr oach.

Kentridge AJ, in paragraph 69 of his judgnment, agrees with ny
conclusion that the reference to the relevant Court or tribunal
"exercising jurisdiction in accordance with the law then in
force" in section 241(8) was indeed intended to preserve the
authority of a pre-Constitution Court to continue its function
of adjudication after the comrencenent of the Constitution in
cases which were pending before such conmencenent; but he
suggests that section 241(8) has a second purpose and that
purpose is to ensure that such pending cases should be
determined as if the Constitution had not been passed at all
| have sone difficulty with that suggestion. |If Kentridge AJ is
correct in concluding that "another purpose" of section 241(8)
was to ensure that the whole of the Constitution, including the
protection of fundanental rights enshrined in Chapter 3, would
be inapplicable in pending proceedings, both these suggested
pur poses woul d have been achieved at the sanme tinme by providing
t hat

"all proceedings which imediately before the comencenent of this

Constitution were pending before any court of law ...shall be dealt

with as if this Constitution had not been passed"
wi t hout including the phrase

"exercising jurisdiction in accordance with the law then in force"

to qualify the Court of lawreferred to. |I|f pending proceedings

10
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were to be dealt with as if the whole of the Constitution had
not been passed, the Courts of law (or any other relevant
tribunal) would in any event be "exercising jurisdiction in
accordance with the law then in force" because the Constitution
whi ch i npacted upon that authority would have to be ignored and
the authority of the pre-Constitution Courts to continue in
pending matters would therefore have remained "as if this
Constitution had not been passed". In ny respectful view,
therefore, the |anguage of section 241(8) is not, in the
ci rcunst ances, cogently supportive of the suggestion that it
had two purposes. The proposition that its only purpose was to
preserve the authority of pre-Constitution Courts to continue to
function as Courts for the purposes of adjudication in pending
cases, appeals to ne as a nore persuasive interpretation of the
secti on. At the very least it seens to nme to be an
interpretation of the section which is reasonable and the fact
that it is nore effective in securing the equal protection of
the Constitution for all persons makes it significantly nore
attractive and defensible.

Al t hough, on this interpretation, a Court "exercising
jurisdiction in accordance with the law then in force" would
have its authority limted to the territorial area in which it
has jurisdiction in terns of that law, in nmy view, the purpose
of section 241(8) is not sinply to regulate the territorial
jurisdiction of the relevant Court before which proceedings are
pendi ng. That issue is sufficiently covered by section 241(1)
and nore particularly the anendnment thereto introduced by
section 15 of Act 13 of 1994. Thi s amendnment introduces a
proviso to section 241(1) which defines the areas of
jurisdiction of the Appellate Division, the Provincial and the
Local Divisions of the Suprenme Court of South Africa, any other
Suprene Court or general division thereof and any ot her Courts.
Section 241(8) was therefore not introduced specifically to deal
with the areas of jurisdiction of the Courts before which
proceedi ngs were pendi ng at the commencenent of the Constitution
but to ensure that their authority to deal with pendi ng cases
was not assailed because of the fact that the Constitution
creates new Court structures wth effect fromthe comencenent
of the Constitution. Section 241(8) creates Constitutional
legitimacy for a pre-Constitution Court, to continue to operate
as a Court after the conmencenent of the Constitution in
respect of pending matters. Every Court needs such
Constitutional authority to function as a Court (see Smth and
Brazi er: Constitutional and Adm nistrative Law 7th Ed (1994
Penguin p. 69); Brown v Leyds N. O (1897) 4 OR 17; Madzi nbanuto
v Lardner Burke 1968 (2) SA 284 at 331-2 (AD); Madzi nbanuto v
Lardner Burke (1969) 1 AC 645).
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This interpretation is also supported by the direction that
pendi ng proceedi ngs "shall be dealt with" as if the Constitution
had not been passed. This is an unusually col |l oqui al expression
to be found in a formal statutory instrunent. |If the intention
of the |law nmaker was to say that pendi ng proceedi ngs should be
adj udi cated on the basis that the Constitution in all respects
shoul d be ignored, it could have used cl earer |anguage. Law
makers are often concerned with the problemwhich arises when a
new statutory regine replaces the old but there is a continuing
resi due of proceedings fromthe old. This was the position when
the Crimnal Procedure Act 51 of 1977 replaced the previous
Crimnal Procedure Act of 1955. Section 344(3) of the 1977 Act
sought to protect the previous proceedings which were still
pending by directing that if such proceedings had not been
concluded at the conmencenent of the new Act "they should be
continued and concluded” as if the previous Act had not been
repealed. Simlar provisions appear in other statutes. This is
illustrated by section 12(2)(e) of the Interpretation Act of
1957 which provides in clear |anguage that unless the contrary
intention appears the repeal of a law "should not affect any
investigation, |egal proceeding, or renedy in respect of any

such right ... and any such investigation, |egal proceeding or
remedy may be instituted, continued and enforced ... as if the
repealing law had not been passed”. What this kind of
phraseol ogy enphasises is a desire by the |legislature to ensure
that the provisions of the previous regine will in the rel evant
circunstances apply inexorably to the final end and
determ nation of the proceedings. "Deal with" is a nore

protean, inherently nore tentative idea. The New Shorter Oxford
English dictionary (Volune 1; page 601) discusses the neaning
of the word "deal”™ when it is followed by the word "with" in the
foll ow ng passage:

"deal ... Foll. by with: be concerned with (a thing) in any way; busy

or occupy oneself with, esp. with a viewto discussion or refutation.

Al so, take (esp. punitive or corrective) neasures regarding, cope

with, handle (a difficult person, situation, etc.). M 11 v.i. Foll.

by with or by: behave towards, treat (a person etc.) (in a specified

way). Al so absol., act towards peopl e generally (in a specified way),

conduct oneself. ME 12 v.i. Take action, act, proceed (in a
matter). ME-ML7. 13 v.i. Set to work, practise (up)on. arch. rare.
L16".

The phrase therefore has different nuances but one of its well
recogni zed neanings is to "Take action, act, proceed (in a
matter) ... Set to work, practise". These are perfectly
appropriate expressions to confer authority on a Court or
tribunal to proceed with or take action under the authority

vesting init in terns of "the lawthen in force". The "Oxford
English Dictionary" to which Kentridge AJ refers also includes
inits discussion of the phrase "to deal with" the neaning: "to
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grapple with" and it also refers to "deal” as nmeaning "to take
action, act, proceed". These neanings are consistent with ny
vi ew of the purpose of the section. It is true that the idea of
"di sposing” the matter is in sone contexts also a permssible
nuance in the neaning of the phrase "deal with", but the very
fact that it ordinarily bears the nmeaning of "setting to work”
or "proceedi ng" denonstrates its inherently fluid and uncertain
content. It is probably for this reason that it does not
ordinarily appear in statutes which seek to convey the idea that
sonet hi ng shoul d be "conti nued and concl uded" as if the rel evant
| aw had not been passed. |If the intention of the Constitution
was to say that pending matters should be "continued and
concluded"” as if the Constitution had not been passed it would
have been a sinple matter to say so in such a phrase of well-
known usage in our statute |law instead of recourse being had to
sonet hing so colloquial, flabby and uncertain as "deal wth".

| have exam ned the two cases nentioned by Kentridge AJ in which
it is said that the phrase "dealt with" is used synonynously
wi th "continued and concl uded" (S v Thonmas and Anot her 1978 (1)
SA 329 (A at 334; Pinkey v Race Classification Board 1968(4)
SA 628 at 636 CD). Wth respect, | do not think they detract
fromwhat | have said. In Pinkey's case (supra) the Court was
concerned with the effect of a statutory anendnent under the
notorious race classification procedures of Act 30 of 1950 and
reliance had been placed on section 12 of the Interpretation Act
of 1957 (which provided that in the absence of a contrary
intention a repealing law shall not affect any investigation

| egal proceeding or renedy in respect of any right or privilege
and "any such investigation, |egal proceeding or renedy may be
instituted, continued or enforced ... as if the repealing |aw
had not been passed”). The Court held that this protected M
Pi nkey fromthe statutory change nade by t he subsequent stat ute.
In the passage referred to by Kentridge AJ, Jansen JA stated
that there was no contrary intention and that

"it follows that pending cases should be dealt with... as if the
repealing | aw had not been passed".

The Court was never called upon to apply its mnd to the
di stinction between "dealt with" and "conti nued and concl uded".

It was never an issue in that case. It could never be, because
the relevant part of section 12(2) of the Interpretation Act
effectively included both neanings. It allowed |egal
proceedi ngs to "be instituted, continued or enforced". The case

of S v Thomas (supra) simlarly was not concerned with this
di stinction.

What ever be the exact phraseol ogy used, however, the basic idea
of legitimzing the authority of the old to continue that
authority under a new regine has a long and very well-
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established constitutional history. Thus, section 116 of the
South African Act, 1909, provided that all appeals to the King-
i n-Counci| which were pending at the establishnent of the Union
shoul d proceed as if that Act had not been passed. The object
was sinmply to legitimse the authority of the Privy Council to
continue to hear appeals which were pending before it at the
date of the comencenent of the Constitution. This sane
obj ective was sought to be achieved by section 1(2) of the
Special Courts for Blacks Abolition Act 34 of 1986 which
provi ded that an action pending in the Conm ssioner's Courts or
an Appeal Court for Comm ssioner's Courts on the date identified
shoul d be dealt with as if the section had not been introduced.
The purpose was to legitimze the authority of those Courts to
deal with cases which were pending before them Substantially
the sanme fornmula is foll owed when Parlianment purports to create
new States and Republics. Thus the Constitutions of the
Transkei, Bophut hatswana, C skei and Venda all provide that
proceedi ngs which were pending before the comrencenent of the
rel evant Constitutions in certain Courts (created by South
African statutes in respect of its Black citizens) should be
continued and concluded as if that Constitution had not been
passed. The object was again to legitimze the authority of
such Courts to deal with cases which were pending before them
prior to the comencenent of the Constitution. (See section
54(c)(ii) of the Republic of Transkei Constitution Act 15 of
1976; section 91 of the Republic of Bophuthatswana Constitution
Act 18 of 1977; section 52(1)(d) of the Republic of Venda
Constitution Act 9 of 1979 and section 76(1)(d) of the Republic
of G skei Constitution Act 20 of 1981.)

These ki nds of statutory fornulae were not confined to the TBVC
States. Apart fromthe provisions of the South African Act of
1909, they also appear in section 116 of the Republic of South
Africa Act 32 of 1961 which seeks to sanction the authority of
the Courts to concl ude pendi ng proceedi ngs which were initiated
before the Constitution in the name of the Queen who ceased to
be the Constitutional authority in South Africa in terns of the
Consti tution.

It seens to me therefore that section 241(8) does no nore than
carry on a well-established constitutional tradition that when
there is a change of |egal regines, proceedings instituted but
unconpleted in Courts under the previous regine have to be
protected against a potential attack on the grounds that they
have no authority to dispose of such cases after the
commencenent of the newreginme. It nust be conceded, however,
that in many of these statutes the fornmula adopted for the
pur poses of allow ng pending proceedings to continue after the
change of the regine, created no conparable problens with regard
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to whet her or not such Courts could ignore the provisions of the
substantive | aw of the new reginme in disposing of their pending
cases. This is because sone of these statutory instrunents
contained no Bills of R ghts and the other statutes of the
previous regine pertaining to substantive |aw were perpetuated
by suitable provisions in the new statutes. This does not
detract from the fact, however, that the basic objective in
sections anal ogous to section 241(8) is to confer authority on
Courts to continue to hear cases pending before them prior to
the Constitution, notwi thstanding the fact that the Constitution
itself creates a new structure of Courts. This is the position
in terms of statutes which authorize such Courts to “continue
and concl ude” pendi ng proceedings as if the Constitution had not
been passed. A fortiori this nust be the position where the
| anguage is less tight such as in the expression “dealt with” in
section 241(8).

It nust also be renenbered that although nost of the
Constitutions and statutory instrunents to which | have referred
do not create fundanental rights and do not therefore involve
the problem of deciding whether the relevant sections also
entitle the Courts to ignore the substantive provisions of the
Constitutions guaranteeing such rights, sone Constitutions do
have such fundanental rights entrenched. The Constitution of
Bophut hat swana does. Significantly, however, the formula used
is substantially the sane and it has never been contended that
in pending cases the Courts in that territory were entitled to
ignore the guarantees conferred by the Chapter enacting
fundanental rights.

My view of section 241(8) is also supported to sone degree by
the proviso to section 241(8). A proviso qualifies the
substantive part (Mhosi v Central Board for Co-operative
| nsurance Ltd 1974 (4) SA 634 (A) at 645; Rv Dibdin [1910] P 57
at 125). The ordinary consequence of the substantive part of
section 241(8) would have been that all appeals and reviews in
pendi ng proceedi ngs woul d have had to be continued in the old
Courts established prior to the Constitution. The proviso
reverses that consequence by directing that such appeals or
reviews nust (notw thstanding the substantive provision) be
instituted in the Courts which are given jurisdiction in terns
of the Constitution and not the Courts which would have had
jurisdiction under the old |aw On that interpretation the
proviso flows naturally and logically to qualify the substantive
provision in section 241(8), if the substantive provisionitself
were to be limted inits purpose to a legitimzation of the old
Courts and tribunals fromthe date when the proceedi ngs before
such bodi es commenced. This is what attracted sonme of the |ocal
and provincial judges of the Suprene Court when they said that
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the literal interpretation of section 241(8) did not involve a
“rational connection” between the substantive part of section
241(8) and the proviso (see, for exanple, S v Sixaxeni (supra),
BCLR at 78D-E). | think there is nerit in the suggestion that
the proviso in section 241(8) flows nore easily and naturally if
the substantive part is confined to the purpose of conferring
authority on the Courts to continue to function as such Courts
and tribunals in respect of matters pending before them at the
commencenent of the Constitution. To that extent ny
interpretation of section 241(8) is supported by the proviso.
But, it is not a decisive consideration : there could be a
logical if not particularly natural interpretation of the
section which woul d break the substantive part of section 241(8)
into two elenents, the first dealing with the jurisdiction or
authority of the Courts or tribunals to continue to function in
pending cases and the other dealing with their right and
capacity to ignore the Constitution in so exercising their
functions and the proviso could be interpreted so as to limt
the first el enent and not the second. The argunent based on the
proviso is therefore only one of many el enents which nust be
wei ghed in the proper interpretation of section 241(8).

The literal interpretation of section 241(8) involves a very
radi cal constitutional consequence because, as | have said, it
woul d deny to a substantial group of people the equal protection
of fundanental rights guaranteed by Chapter 3. Il  would
therefore expect it to be articul ated conspicuously in Chapter
3 itself. But section 7, which deals with the application of
the Chapter on fundanental rights, nakes no such qualification.
It says in section 7(2), in rather perenptory and prom ssory
terns, that this Chapter shall apply to all lawin force and all
adm ni strative decisions and acts perfornmed during the period of
the Constitution and it does not contain any qualification or
proviso that the rights of persons in proceedi ngs pendi ng at the
commencenent of the Constitution are not included in the word

“all”. It does not nake section 7(2) subject to section 241(8);
nor does it say that section 7(2) shall apply save in cases
whi ch wer e pendi ng when the Constitution conmmenced. Instead, if

the literal interpretation is correct, that radi cal consequence
is to be inferred from an obscure sub-section dealing wth
transitional arrangenents for the Judiciary and not even in
section 229 which deals wth the transitional provisions
pertaining the continuation of Laws. | feel no confidence in
seeking to infer from such a provision a neaning which would
entail the radical consequences which nust inevitably followfor
so many people, if the literal approach is adopted. | am al so
not persuaded that this would affect only a tiny segnent of the
community. The present Constitution has a limted life and a
good deal of the litigation in the Courts mght indeed be a
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residue of proceedings conmenced before the Constitution.
Significantly, section 241(8) has becone relevant for this very
reason in the majority of the cases which the Constitutiona
Court has so far heard. Kentridge AJ, in paragraph 83 of his
j udgnment, suggests that "the tension between Chapter 3 and
section 241(8) is likely to arise only in the respect of the

fair trial requirenents of section 25(3)". | amrespectfully
unable to agree. The Constitutional attacks on capital
puni shment, corporal punishnment, civil inprisonnment for debt and

statutes founded on unfair racial discrimnation, for exanple,
are legally vul nerable without any reliance on section 25(3).

My suggestion that the purpose of section 241(8) was indeed to
provide the authority for a Court in pending proceedings to
continue as a Court is also supported by other sub-sections of
section 241. Thus, the authority of the Chief-Justice, the
Judge President and other judges to continue in office is
provided in section 241(2) and 241(3). The authority of the
Attorney-Ceneral to so continue is provided in section 241(4).
Their authority to continue to receive renuneration, pension
benefits, gratuities and simlar privileges is sanctioned by
section 241(5). Section 241(8) appears in that context. It is
a transitional arrangenment to legitimze the authority of
important structures in the judicial system in circunstances
where that authority m ght ot herw se have been assailable. This
approach to the objectives of section 241 is consistent with the
objectives also apparent in the preceding transitional
arrangenments pertaining to Legislative authorities in section
234, to Executive authorities in section 235, to the Public
admnistration in section 236 and to the Public service
conmi ssions in terns of section 238.

It must be readily conceded that the interpretation which | have
favoured in this judgnent is not free fromdifficulties. One
difficulty with it is section 241(10) which provides that the
laws and other neasures which inmmediately before the
commencenent of the Constitution regulated the jurisdiction of
the Courts of law, Court procedures and all other matters
pertaining to the establishnent and functioning of Courts of
| aw, shall continue in force subject to any anendnment or repea
t hereof by a conpetent authority. It could be argued that the
terms of this sub-section are w de enough to preserve the
authority of the old Courts in pending proceedings to deal with
and di spose of such matters before themand that section 241(8)
was therefore not needed to confer such authority, as | have
suggested. That argunent does have nerit but | think that the
answer to it lies in the distinction between the authority of
such Courts to continue as Courts at all in order to di spose of
pending matters after the commencenent of the Constitution and
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their authority to continue in particular areas and over
particular persons and in terns of particular procedures (if
they have authority to continue to function as Courts). The
former authority is not sanctioned by 241(10). The latter is.
It is the fornmer authority which is provided by section 241(8).
Wthout it, it could have been argued that the old Courts had no
authority to function in pending cases al though section 241(10)
woul d have defined how and what they could do if they had such
aut hority.

| am also alive to another difficulty in nmy interpretation of

section 241(8). Al though it gives to the phrase “exercising
jurisdiction in accordance with the awthen in force” a neaning
and a role which is absent fromthe literal approach to the
section which | have described, it s not necessarily
inconsistent with the inference that when the section directs
that pending proceedings “shall be dealt with as if this
Constitution had not been passed” it neans that the whole of the
Constitution, including the Chapter on fundanental rights,

should therefore be ignored in such circunstances. That

observation is not w thout weight, but it is necessary to bear

in mnd that the rel evant phrase is also not inconsistent with
the inference that the direction is sinply a direction to
proceed with pending cases as if the Constitution had not

inmpacted on the authority of a pre-Constitution Court to
continue to function as a Court. |Indeed, the phrase “exercising
jurisdiction in accordance with the law then in force” nakes
this inference nore probable. What the phrase enphasizes is
that the rel evant Court nust exercise jurisdiction in accordance
with the lawthen in force, not that it nust, in the exercise of

that jurisdiction, ignore the substantive Jlaw of the
Constitution. This reference to the exercise of jurisdiction
i medi ately precedes the direction that it should deal with the
proceedings as if the Constitution had not been passed. I t

therefore derives sone flavour, colour, substance and purpose
fromits neighbour. Such an approach would al so be consi stent

with other well-known canons of construction such as the
presunption that the law giver nust not be inputed with the
intention to enact irrational, arbitrary or unjust consequences.

(H eka v Johannesburg City Council 1949 (1) SA 842 (A) at 852;

Venter v R 1907 TS 910 at 914-915 and 921; Li ster v
| ncorporated Law Society Natal 1969 (1) SA 431 (N) at 434, R
v Sachs 1953 (1) SA 392 (A) at 399).

| have considered whether there is perhaps another rule of
interpretation which mght in the circunstances of this case
justify a result different fromthe one which |I have favoured.
The rule | have in mnd is the presunption that, unless the
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contrary intention appears, a statute does not operate
retrospectively to inpact upon pending proceedings. (Bell v
Voorsitter van di e Raskl assifikasieraad en Andere 1968 (2) SA
678 (A at 683; Thomv Mul der 1974 (4) SA 894(A); Bellairs v
Hodnett and Anot her 1978 (1) SA 1109 (A) at 1148.)

On this approach it could be contended that since the
Constitution was not in operation when the proceedi ngs becane
pendi ng wi thin the nmeani ng of section 241(8), an interpretation
whi ch conpel s a Court to apply the Chapter on Fundanental Rights
to such proceedings constitutes a breach of this presunption.

In ny view, this is not a sound argunent. 1In the first place
the presunption is not inflexible. It operates only if thereis
no contrary intention. 1In a very inportant sense a docunent as

fundanmental as a Constitution can itself be the basis for the
i nference of such a contrary intention. This is particularly
true of the Chapter on Fundanental Rights. The presunption to
which | have referred is intended as a protection against an
i nvasi on of rights which m ght have occurred in litigation; it
is not intended to exclude the benefits of rights sanctioned by
new | egislation. Chapter 3 of the Constitution seeks not to
i nvade but to expand rights. The relevant presunption can have
scant application in such circunstances (Rv Sillas 1959 (4) SA
305 (A) at 311; S v Wllianms 1979 (3) SA 1270 (C); Van Lear v
Van Lear 1979 (3) SA 1162 (W at 1167G H, Dys v Dys 1979 (3)
SA 1170 (0O).

| have also applied ny mnd to the criticism that the
interpretation of section 241(8) favoured by ne m ght be opento
the pragmatic objection that it could cause sone neasure of
"dislocation"” in the running of trials which were pending on the
date of the commencenent of the Constitution. This objection
undoubtedly has sone nerit, but the weight which nust be
attached to this consideration nust, with respect, be bal anced
having regard to the degree of "dislocation" involved, the
capacity and the skill of the Court fairly and sensibly to
manage its effects and the grave consequences of any alternative
approach denying to an i nportant and not insubstantial sector of
the citizenry, the equal protection of fundanental rights
guaranteed to all. Thus approached, I amnot convinced that the
"di sl ocation" factor is sufficiently conpelling to favour the
literal approach to the interpretation of section 241(8). M
interpretation of the section does not involve any re-openi ng of
trials which were conpleted before the comencenent of the
Constitution. Such trials can be elimnated as potential
targets of "dislocation". Moreover, even in respect of trials
whi ch had commenced but had not been concl uded before the date
of the commencenent of the Constitution, no Constitutional
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chal | enge based on section 25(3) would be conpetent in respect
of any decision already nmade during the trial but before the
commencenent of the Constitution. |If, for exanple, an accused
person had at the commencenent of the trial and before the
Constitution canme into operation, applied for and been refused
| egal representation at State expense, a challenge to that
decision <could not <conpetently be proffered after the
Constitution <came into operation notw thstanding section
25(3)(e). What could be asserted would be the right of the
accused to be so represented froma date after the comencenent

of the Constitution. If the application is granted and the
| egal practitioner seeks to recall wtnesses for cross-
exam nation it will not be on the grounds that the origina

decision to deny such representation should be reviewed, but
si nply anot her exanpl e of the experience known to all practising
| awyers when an attorney is engaged on the third day of the
trial and then applies to recall wtnesses. He does not assert
a right, but sinply the invocation of a discretion in the
interests of justice. It is often allowed by the presiding
of ficer. It causes no "disruption”. Indeed, it is often
wel coned because it assists the Court.

O her potential "disruptions™ of this sort can sensibly be
managed in this kind of way by a bal anced and mature judici al
officer. The danger of such disruptions is limted and
containable. Inny view, it is not of a magnitude sufficient to
justify the plainly untenabl e denial of fundanental human rights
to accused persons who were fortuitously charged just before the
commencenent of the Constitution but whose trials had not yet
been concl uded on that date.

On ny interpretation of section 241(8) appeals woul d not create

any "dislocation" either. Appeal s arising from proceedi ngs
whi ch were commenced and concluded after the Constitution cane
into operation should, in principle, be determined in the

ordinary course on the basis that Chapter 3 of the Constitution
was clearly of application and if the protection of that Chapter
had wrongly been denied to the Appellant, the Court on appeal
woul d take that into account in making its order. In respect of
appeal s arising fromproceedi ngs whi ch had commenced before the
Constitution canme into operation but were only concluded
thereafter, there should again be no "dislocation". If the
particul ar fundanental right relied on by the Appellant was of
operation at the relevant time of the trial, the Appellant was
entitled torely onit and if it had been wongly denied to him
he would be entitled to suitable relief on appeal.(Regina v
Antoine 4 CRR 126). If it did not exist at the relevant tine,
t he Appel l ant woul d have no | egiti mate cause for conplaint. The
remai ni ng category concerns appeals arising fromtrials which
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had commenced and were conpleted before the Constitution cane
into operation. In ny view such appeals nust be disposed
wi t hout applying Chapter 3 of the Constitution, because an
appeal inherently contains the conplaint that the Court a quo
had erred in terns of the |aw which was then of application to
it and not in terns of a law which subsequently cane into
oper ati on. There should therefore also be no "dislocation”
arising fromthis category of appeals. There is nothing in the
wordi ng of section 241(8) which, on ny interpretation, would
entitle an Appellant on appeal to rely on Chapter 3 if the
proceedings against him had been concluded before the
comencenent of the Constitution. Such an Appellant woul d have
to confine hinself to the substantive |aw which applied during
his trial. The case of S v Thomas (supra) is not inconsistent
with that conclusion. That case was concerned with section
344(3) of Act 51 of 1977 which provided as foll ows:
"Notwi thstanding the repeal of any |aw under sub-section (1) [the
Crimnal Procedure Act of 1955 was such a law] crimnal proceedings
whi ch have under such |aw at the date of the comrencement of this Act
been comenced in any ... court ... and in which evidence has at such
date been led in respect of the relevant charge, shall, if such
proceedi ngs have at that date not been concluded, be continued and
concl uded under such law as if it had not been repeal ed".
It was held that the Appellant in that case was not entitled on
appeal to rely on the provisions of Act 51 of 1977 which
provi ded speci al machinery to persons suffering from
psychopathic disorder. It therefore confirned the approach that
the law to be applied on appeal was the |law which was of
application at the tine of the trial and not the law as it was
amended at the tinme of the appeal.

In the result there are no "dislocations" arising from appeal s
or any other considerations which would justify the plainly
unequal consequences of the literal approach.

| have also had regard to the fact that even on ny
interpretation of section 241(8) not every anomaly is
el i m nat ed. Kentridge AJ suggests sone such anonmalies in
par agraph 83 of his judgnent. Included in that analysis is the
suggestion that the results of appeals m ght depend on when t hey
had been noted or when they had been set down. For the reasons
| have referred to, these are not anomalies resulting from ny
interpretation.

What is nevertheless true is that there nmay be sone residua
anonmalies arising fromthe nmere fact that sone accused m ght
fortuitously have been charged, convicted and sentenced just
before the commencenent of the Constitution wi thout the benefit
of one or other fundanental right identified in Chapter 3 whil st
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other accused are fortuitously <charged just after the
commencenent of the Constitution and therefore have the
advant age of asserting such rights. But that kind of anomaly is
i nherent in any situation where one | egal regi me based on human
rights values is replaced on a particul ar date by anot her |egal
regime which had denied such rights: it does not justify
extendi ng the anomaly to accused persons who were nerely charged
wi th offences before the comencenent of the Constitution, but
who seek to assert their fundamental rights during their trials
at a time when the Constitution is of operation.

| confess to considerable difficulties in all the theories which
have becone manifest in the interpretation of section 241(8).

None of them are w thout problens. Its controversial nature
mani fests itself in the diversity of opinion which has agoni zed
judicial deliberations on the neaning of the section al nost from
the very inception of the Constitution. In nmy view, the
difficulties involved in the approach adopted by Cloete J in
Shabal al @’ s case (supra), by the Cape Provincial Division of in
S v Wand Ohers (supra) and by the Eastern Cape Provincial

Division of the Suprenme Court in the case of Qozol eni (supra)

and other cases follow ng thereupon, are nore form dable than
the difficulties involved in the interpretation based on the
literal approach and the interpretation which | have favoured in
this judgnent. | have sought to deal with sone of the
difficulties arising fromny interpretation and contrasted them
wth sone of the difficulties inherent in the literal approach.

| amof the view, however, that on a balance, ny interpretation
is to be preferred because it gives force and effect to the
fundanmental objectives and aspirations of the Constitution,

because it is less arbitrary in its consequences and because it

is nore naturally in harnony with the context of section 241(8)

itself and the Constitution as a whol e.

The literal interpretation, in ny respectful view, has none of
these advantages and it is not conpelled by the text of the
section, read in its context and with regard to the objects of
the Constitution. It is clear fromthe express objectives of the
Constitution, that it seeks to articulate and to guarantee the
fundanental right to a fair trial to all persons; the litera

interpretation woul d deny such right to many. The Constitution
seeks to secure for indigent persons the right to |egal
representation at State expense if substantial injustice would
otherwi se result; the literal approach would reserve this for an
arbitrarily delineated class. The Constitution secures the
right to life and human dignity and guarantees protection from
i nhuman or degradi ng treatnent or punishnent to all persons; the
literal approach would deny reliance on this prom se by those
sought to be puni shed after the Constitution sinply because the
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proceedi ngs agai nst them comenced before the Constitution. The
Constitution expressly entrenches the presunption of innocence
al l owi ng an accused person the right to protection from | aws
whi ch effectively reverse this presunption; the literal approach
deni es such protection to potentially | arge classes of persons,
including the very accused in this case. The contrast, in every
area of legitimate concern for the ends of justice, is stark and
distressing. | am not persuaded that a proper reading of the
Constitution conpels nme to accept these distressingly anonal ous
consequences of the literal approach.

The result of this view is that the Applicants in the case
before Page J were entitled to invoke the protection of the
Constitution in the attack on section 217(1)(b)(ii) of the
Crimnal Procedure Act of 1977 which this Court has held to be
invalid in its judgnent (in the Zuma case (supra)) on 5 Apri
1995. Notwithstanding the fact that the trial of the accused in
the present matter was pending on the date of the comencenent
of the Constitution, they are entitled to contend that the onus
was on the State to prove that their confessions were freely and
voluntarily made and wi thout any undue influence. 1In ny view,
they are therefore still entitled to contend before Page J that
in his determnation of their guilt or otherw se, he should
proceed on the basis that section 217(1)(b)(ii) is inconsistent
with the Constitution and therefore invalid. The Applicants are
therefore entitled to a declaration to that effect. | think
also that it would be proper to nake a declaration in terns of
section 98(6) of the Constitution invalidating the application
of section 217(1)(b)(ii) of Act 51 of 1977 in any crimnal
proceedi ngs in which the final verdict of the relevant Court was
or may be given after 27 of April 1994.

These concl usions al so make it necessary to deal with an issue
whi ch was deferred by Kentridge AJ in the Zuma case (supra) in
the follow ng passage (in paragraph 44):

"Whet her an order under section 98(6) may and should enconpass

proceedi ngs whi ch were pendi ng before 27 April 1994, depends on the

proper interpretation of the Constitution. As indicated at the

begi nning of the judgnent that issue is deferred for determ nation in

t he Mhl ungu case".
It follows fromwhat | have said that the question deferred in
Zuma's case (supra), in the passage | have quoted, should be
answered by saying that an order in terns of section 98(6) may
enconpass proceedi ngs which were pending imedi ately before 27
April 1994. Because of the issues left undecided in the Zuma
case (supra), the order in that case invalidated the application
of section 217(1)(b)(ii) of Act 51 of 1977 only in respect of
crimnal trials which commenced on or after 27 April 1994 and in
whi ch the verdict had not, at the date of the order, been given.
It did not, however, preclude an extension of these limts in
the present case. In ny view, the declaration should also
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i nval i date any application of section 217(1)(b)(ii) of Act 51 of
1977 in proceedi ngs which were pending imediately before the
commencenent of the Constitution. It would al so be arbitrary and
irrational to deny to an accused person the right to rely on
such invalidity nerely because the declaration of invalidity by
the Court took place on a date subsequent to the date when his
pending trial was fortuitously conpleted. Al accused persons
whose trials either began after the Constitution or which were
pending imediately before the Constitution comrenced, are
entitled to be treated equally. | therefore make the foll ow ng
order:

1. It is declared that section 241(8) does not preclude an
accused person in a crimnal trial fromrelying on any
of the applicable provisions of Chapter 3 of the
Constitution in proceedi ngs which were pendi ng before a
Court of law i medi ately before the commencenent of the
Consti tution.

2. In terns of sub-section (6) of section 98 of the
Constitution it is ordered that the declaration of
invalidity made by this Court in the case of S v Zuma
and OQhers, 1995(4) BCLR 401 (SA) invalidates any
application of section 217(1)(b)(ii) of the Crimna
Procedure Act, 1977 in any crimnal trial, irrespective
of whether it commenced before, on or after 27 Apri
1994, and in which the final verdict was or may be given
after 27 April 1994.

Langa J, Mdala J, WMkgoro J and O Regan J concur in the
j udgnment of Mahoned J.

KENTRIDGE AJ : This case cane before this Court by way of a
referral by Page J in the course of a crimnal trial in the
Natal Provincial Division. It was heard in this Court at the
sane time as the case of S v Zuma and OQthers 1995(4) BCLR
401(SA), in which judgnment was given on 5" April 1995. Bot h
referrals raised the question whether section 217(1)(b)(ii) of
the Crimnal Procedure Act, 1977, is inconsistent with the
provi sions of the Constitution of the Republic of South Africa,
1993. The referral by Page J also raised the question of the
proper construction of section 241(8) of the Constitution, an
i ssue which did not arise in the Zuma case. In the latter case
we decl ared section 217(1)(b)(ii) of the Crimnal Procedure Act
to be invalid, but deferred the question relating to section
241(8) for consideration in this case. This question still
requires resolution, as the applicability of our declaration to
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the present case nmay depend on the interpretation of section
241(8). In order to explain why this is so it is necessary to
recount what took place at the trial before Page J.

The accused were charged with nurder and other crinmes alleged to
have been commtted in April 1993. An indictnment in Afrikaans
was served on all five accused at Newcastle on 11'" March 1994.
Possibly because they did not wunderstand Afrikaans they
requested a copy in English. An indictnment in English was
served on them but only on 4'" May 1994. The accused appeared
before the Grcuit Court for remand on 11'" May and on 18'" May,
1994 and pleaded not guilty to the charges before Page J,
sitting with assessors. At an early stage of the trial, the
prosecution tendered evi dence of confessions nmade by four of the
accused, in each case before a magistrate. 1In respect of three
of themit relied on the presunptions created by proviso (b) to
section 217(1). Defence counsel at once infornmed the court that
he woul d contend that sub-paragraph (ii) of proviso (b) was in
conflict wwth the provisions of section 25 of the Constitution
and therefore no longer of any force or effect, and would if
necessary ask for the referral of the issue to the
Constitutional Court. As Page J said in his judgnment, given on
28" COct ober 1994, a question which arose at the outset of the
enquiry was whether, in view of section 241(8) of the
Constitution, provisions such as section 25 had any application
to the case before him Section 241(8) reads as follows -
"(8) Al proceedings which imedi ately before the commencenent of this
Constitution were pending before any court of law including any
tribunal or reviewing authority established by or under |[aw,
exercising jurisdiction in accordance with the law then in force
shall be dealt with as if this Constitution had not been passed :
Provided that if an appeal in such proceedings is noted or review
proceedings with regard thereto are instituted after such comrencenent
such proceedi ngs shall be brought before the court having jurisdiction
under this Constitution."
The question raised by Page J was whether, in the first place,
t he proceedi ngs before himcould be said to have been "pendi ng"
i medi ately before the comencenent of the Constitution, i.e.
27" April 1994; and, if so, whether on its proper construction
section 241(8) rendered the Constitution inapplicable to those
pr oceedi ngs. Page J made no finding on either of these
guesti ons.

Wth regard to the first issue, further findings of fact may
have been necessary. The term "pending” in relation to
proceedi ngs may have different connotations according to its
context. See Noah v Union National South British Insurance Co
Ltd 1979(1) SA 330(T), 332 per Eloff J; Arab Mnetary Fund and
others v Hashim NO (No 4) [1992] 1 W.R 553. As Hoffmann J said
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in the latter case at 558, in the normal neaning of the term
proceedings "are pending if they have begun but not vyet
finished." It is clear enough that a "pendi ng" proceeding is
one not yet decided. See King v King 1971(2) SA 630(0O, 634;
G oenewald v Mnister van Justisie 1972(4) SA 223(0, 225.
What is not so clear is when a | egal proceeding my be said to
have begun.

Section 144(4) of the Crimnal Procedure Act 1977, requires an
indictnment to be served on an accused at |east ten days before
the date appointed for trial, and section 76 states that the
proceedings at a sunmmary trial in a superior court shall be
commenced by the serving of an indictnent on the accused and the
| odging thereof with the registrar of the court concerned.
There is nothing in the judgnent of Page J to indicate whether
the Afrikaans indictnment was withdrawn or was | odged with the
registrar and, in the latter event, on what date it was | odged.
These matters and, in general, the date of commencenent of the
proceedi ngs, were and are questions for the trial court to
deci de. Al'l that one can say at this stage is that unless a
duly served indictnment was | odged with the registrar before the
27" April, there woul d appear to be no basis on which it could
be contended that on 27'" April, 1994, the proceedings were
"pending" in terns of section 241(8).! But it does not follow
that, in the context of section 241(8), proceedings are pendi ng
as soon as the indictnent is lodged. It may be that for the
pur poses of that section crimnal proceedings are pending only
on plea, or when the evidence has begun. (Conpare section 344
(3) of the Crimnal Procedure Act, 1977.) That is a question
we do not now deci de.

At all events, at the trial before Page J the State prima facie
established that in relation to at | east two of the confessions
tendered, the requirenents of section 217(1) (b)(ii) had been
satisfied. But before any further evidence was |ed, and after
hearing argunent, the learned judge decided to refer the
constitutional issues tothis Court. Hi s reasoning, in essence,

1 In parenthesis, | point out that section 241(8) applies to civil as

well as crimnal proceedings. In Roman Dutch | aw there was some controversy
whet her civil proceedings were pending only upon litis contestatio or upon
servi ce of the sumons. Modern authority favours the latter view. M chael son
v Lowenstein 1905 TS 3241 ; Van As v Apollos and O hers 1993(1) SA 606(C),
609. See also S v Saib 1994(2) BCLR 48(D), 53; 1994(4) SA 554(D), 559 per
Thirion J.
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was that fairness to the accused required that they knew with
certainty where the onus |ay before they deci ded whet her to give
evidence in the voir dire. The parties in this case having
made no agreenent under section 101(6) of the Constitution, the
| earned judge considered that the issue mght be decisive and
held that it was in the interests of justice to refer the issue
imediately to the Constitutional Court. He accordingly did
so, and suspended t he proceedi ngs before himin terns of section
102(2) of the Constitution.

In this case were it not for the issue under section 241(8),
there woul d be no reason to doubt the conpetence of the referra
of the issue of the validity of section 217(1)(b)(ii). That
issue entails an inquiry into the constitutionality of a
provision in an Act of Parlianent. |In terns of sub-sections (2)
and (3) of section 98 of the Constitution, read with section
101(3) that enquiry is wthin the exclusive jurisdiction of the
Constitutional Court. The course taken by Page J accords with
t he provisions of sub-sections (1) and (2) of section 102 of the
Constitution which read as foll ows-

(1) If, in any nmatter before a provincial or local division of the

Suprenme Court, there is an issue which may be decisive for the case,

and which falls wthin the exclusive jurisdiction of the

Constitutional Court in terns of section 98(2) and (3), the provincia

or local division concerned shall, if it considers it to be in the

interest of justice to do so, refer such matter to the Constitutiona

Court for its decision: Provided that, if it is necessary for evidence

to be heard for the purposes of deciding such issue, the provincial or

| ocal division concerned shall hear such evidence and make a finding

thereon, before referring the matter to the Constitutional Court.

(2) If, inany matter before a local or provincial division, there is
any issue other than an issue referred to the Constitutional Court in
ternms of subsection (1), the provincial or local division shall, if it
refers the relevant issue to the Constitutional Court, suspend the
proceedings before it, pending the decision of the Constitutiona
Court.
Page J found that the issue was one which m ght be decisive of
the case and that, for the reasons which he gave, the referral
to this Court was in the interests of justice. As to the
proviso to section 102(1), there was no factual finding which
was necessary for the determnation of the validity of section
217(1) (b) (i1). As there were other issues remaining to be
dealt with by the trial court the judge suspended the
proceedi ngs as required by sub-section (2).

What is open to doubt is the basis on which the issue arising
under section 241(8) was referred to this Court. This Court has
jurisdiction under section 98(2) "over all matters relating to
the interpretation... of the provisions of this Constitution".
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But that, it seens to ne, cannot be an exclusive jurisdiction.

Al t hough section 101(3) does not in ternms give the Provincial

and Local D visions of the Suprenme Court jurisdiction over

matters relating to the interpretation of the Constitution, such
jurisdiction nust be inplied. Oherw se they could not exercise
their undoubted jurisdiction under paragraph (a) of section
101(3) to determ ne whether there has been a violation of a
fundanmental right entrenched in Chapter 3. It follows that Page
J had jurisdiction to interpret section 241(8) of the
Constitution and to determne its effect on the case before him

He ought therefore to have nmade the necessary findings of fact

to enable himto deci de whether or not the case was a "pendi ng"
one in terns of section 241(8). | may add that there have been
nunmerous (and conflicting) decisions in Provincial and Local

Di visions of the Suprene Court on the interpretation of section
241(8).

What then of the conpetence of the |earned judge's referral of

t hat issue? | cannot read section 102 as entitling the judge
to refer to this Court a constitutional issue which is within
his own jurisdiction. In nmy opinion sub-section (2) of section

102 deals only with procedure on references under sub-section
(1). Under sub-section (2) the words "any issue other than an
issue referred to the Constitutional Court in ternms of
subsection (1)" include other constitutional issues as well as
non-constitutional issues. But no power to refer those other
constitutional issues is conferred on the judge. I n contrast
to sub-section (1), sub-section (2) contains no words granting
such power. Nor does it require any finding of fact rel evant
to those other constitutional issues - a requirenment which one
woul d expect if the power to refer such issues were intended.
A simlar point arises in sub-section (3), which reads as
foll ows -

"(3) If, in any matter before a provincial or local division, there

are both constitutional and other issues, the provincial or |ocal

division concerned shall, if it does not refer an issue to the
Constitutional Court, hear the matter, nmake findings of fact which may
be relevant to a constitutional issue wthin the exclusive

jurisdiction of the Constitutional Court, and give a decision on such

issues as are withinits jurisdiction."
That sub-section is not well drafted, but it too requires
findings of fact only inrelation to issues within the exclusive
jurisdiction of the Constitutional Court, and it contains no
wor ds whi ch authorise any other reference. In spite of the | ack
of clarity in the sub-section the only reasonabl e constructi on,
it seens to ne, is that the words "if it does not refer an issue
to the Constitutional Court” nust be read as referring only to
ref erences under sub-section (1). Simlarly, in sub-section
(2) the words "the rel evant issue" nmean the i ssue referred under

28



[57]

[ 58]

[ 59]

KENTRI DGE AJ
sub-section (1).

The only ot her provision authorising a reference by a Provinci al
or Local Division is sub-section (8) of section 102, which
provi des -
"(8) If any division of the Suprene Court disposes of a matter in
whi ch a constitutional issue has been raised and such court is of the
opinion that the constitutional issue is of such public inportance
that a ruling should be given thereon, it may, notw thstanding the
fact that the matter has been di sposed of, refer such issue to the
Constitutional Court for a decision."”
It may at sonme tinme have to be decided at what stage it can be
said that a court has disposed of a matter under that sub-
secti on. In this case the sub-section plainly has no
application.

The referral of the issue of the proper interpretation of
section 241 (8) was therefore not conpetent.

It is convenient at this point to say sonething about the
practice of referrals to this Court under section 102(1) of the
Constitution. The fact that an issue within the exclusive
jurisdiction of this court arises in a Provincial or Local
Division does not necessitate an immediate referral to this
Court. Even if the issue appears to be a substantial one, the
court hearing the case is required to refer it only

(1) If the issue is one which may be deci sive for the
case; and

(i) if it considers it to be in the interest of justice to
do so.

In section 103(4) of the Constitution, which deals with the
referral to this Court of matters originating in inferior
courts, the referring Provincial or Local Division nust in
addition be of the opinion "that there is a reasonabl e prospect
that the relevant [aw or provision will be held to be invalid."
In Sv Wand O hers 1994(2) BCLR 135(C), 147G S v WIlians and
Five Simlar Cases 1994(4) SA 126(C), 139F, Farlam J said that
al t hough that was not an express requirenment of section 102(1)
it was inplicit therein. | respectfully agree. See also Matiso
and O hers v The Conmanding O ficer, Port Elizabeth Prison and
O hers 1994(3) BCLR 80(SE), 89G - 90D, Matiso and Ot hers v The
Commandi ng O ficer, Port Elizabeth Prison and Anot her 1994(4) SA
592(SE), 599G - 600E. The reasonabl e prospect of success is, of
course, to be understood as a sine qua non of a referral, not as

initself a sufficient ground. It is not always in the interest
of justice to nake a reference as soon as the rel evant issue has
been raised. Were the case is not likely to be of |ong
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duration it may be in the interests of justice to hear all the
evidence or as nuch of it as possible before considering a
referral. Interrupting and delaying a trial, and above all a
crimnal trial, isinitself undesirable, especially if it neans
that wi tnesses have to be brought back after a break of several
nont hs. Mreover, once the evidence in the case is heard it may
turn out that the constitutional issue is not after all
decisive. | would lay it down as a general principle that where
it is possible to decide any case, civil or crimnal, wthout
reaching a constitutional issue, that is the course which should

be foll owed. One may conceive of cases where an inmediate
reference under section 102(1) would be in the interests of
justice - for exanple, a crimnal trial likely to last many

nont hs, where a declaration by this Court of the invalidity of
a statute would put an end to the whole prosecution. But those
cases woul d be exceptional. One may conpare the practice of the
Suprene Court with regard to reviews of crimnal trials. It is
only in very special circunstances that it would entertain a
review before verdict. See Hienstra, Sui d- Afri kaanse
Straf proses (5de uitgawe), 764. |In any event, the conveni ence
of a rapid resort to this Court would not relieve the tria

judge from meking his own decision on a constitutional issue
within his jurisdiction.

| should nake it clear that these remarks are in no way intended
as a criticismof the decision of Page J to refer the issue on
section 217(1)(b)(ii). At the stage when he did so this Court
had not yet been convened, and no guidelines for referrals had
been laid down. The issue was, noreover, one of great and
pressing concern to all crimnal courts, and it was right that
it be resolved as soon as possible.

It may be asked at this stage why it is necessary or conpetent
for this Court to consider section 241(8) in this case. The
reason is that if the proceedings before Page J were pending
i medi ately before the 27'" April 1994, and if that section
means that the proceedings had to be conpleted in all respects
in accordance with the law as it existed before that date, it
woul d follow that the judge woul d have to deal with the case in
accordance with the requirenents of section 217(1)(b)(ii),
notwi thstanding the fact that this Court in the Zuma case
declared that section to be invalid. In order to answer the
question whether Page J is to apply the ruling in the Zuma case
when the trial resunes, the question left open in the Zuma case
has to be decided, nanely, whether an order in terns of section

98(6) shoul d enconpass proceedi ngs pending on the 27" April. To
answer that question the neaning of section 241(8) has to be
det er m ned. Moreover, we know that there are other crimna

30



[ 62]

[ 63]

KENTRI DGE AJ

cases which may have been pending on the 27'" April 1994, in
whi ch the sane question may arise, although of course we have no
way of knowi ng how nmany. W heard full argunent on this issue
and we are consequently able to deal wth it, and it is
appropriate that we should do so.

Ther e have been a nunber of conpeting interpretati ons of section
241(8) in Provincial and Local Divisions of the Suprene Court.
| shall not cite all those decisions, still less attenpt to
analyse them It will be sufficient to identify in summary form
the differing interpretations placed on the sub-section.

a) Sone judges have held that section 241 (8) is intended

to do no nore than preserve the territorial jurisdiction

of the courts in relation to cases pending on 27'" April

1994 and that the Constitution, including Chapter 3, nust

ot herwi se be applied fully to those cases. See e.g. the

judgnments of Froneman J in Qozoleni v Mnister of Law and

Order and Another 1994(1) BCLR 75(E); 1994(3) SA 625(FE)

and Gardener v Whitaker 1994(5) BCLR 19(E)

b) Oher judges have held that section 241(8)

preserves the existing law in pending cases only in

matters of procedure. Fundanental rights of a

substantive nature are thus to be applied in pending

cases. See e.g. Sv Wand O hers supra. In sone cases

it has been held that procedural rights which are

fundanental are not necessarily excluded by section

241(8), but that where existing procedures have been

followed in pending cases they are to renmain

undi st ur bed. See e.g. Shabalala and O hers v The

Att orney- General of Transvaal and Ot hers 1994(6) BCLR

85(T); Shabalala v Attorney-Ceneral, Transvaal, and

Anot her 1995(1) SA 608(T).
In all the above cases the judges have concluded that, given the
fundanmental concerns and values of the Constitution, it is
unt hi nkabl e that a court should after 27" April 1994 pronounce
any verdict or sentence which has the effect of violating a
fundamental constitutional right of the person before the court.

c) The third line of decisions holds that section

241(8) excludes any application of the Constitution in

cases which were pending at its commencenent. See

e.g. Kalla and Another v The Master and O hers 1994(4)

BCLR 79(T); 1995(1) SA 261(T).

In interpreting section 241(8) | would accept that it woul d not
be right to ignore what Froneman J called the "fundanental
concerns” of the Constitution, (Qozoleni's case BCLR at 86A), or
"the spirit and tenor of the Constitution"” (Shabalala' s case
BCLR at 95F). A purposive construction is as appropriate here
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as in other parts of the Constitution. Nonetheless, a purposive
construction requires one to search for the specific purpose of

section 241(8) within its context in the Constitution. Its
i mredi ate context is a section headed "Transitional arrangenents
Judiciary”, in a chapter (chapter 15) headed "General and

Transi ti onal Provisions".

As stated in the preanble, the Constitution creates a new | egal
order in South Africa. The afterword recites inter alia that
the Constitution is a bridge from a past characterised by
injustice to a future founded on the recognition of human
rights. But the Constitution cannot w pe out all traces of the
past in one blow, and does not attenpt to do so. It was
necessary for the Constitution to consider howfar the newl egal
order, especially the fundanental rights provisions of Chapter
3, should affect actions taken or acts perfornmed under the old
| egal order before the Constitution cane into force. This is a
perennial |egal problem which arises whenever a new statute
repeals an old one. Sonetinmes repealing statutes contain
provi sions which give a clear answer to the problem Al too
often they do not, and canons of statutory interpretation have
been devel oped over the years to assist in solving the problem
In general, our courts have held that in the absence of a

discernible contrary intention, it is presuned that a new
statute is not intended to have retroactive or retrospective
ef fect. This is not the place for a detailed analysis of the

presunption, but a remnder of its scope may help to explain the
pur pose of section 241(8).

First, there is a strong presunption that new |l egislationis not
intended to be retroactive. By retroactive |egislation is neant
| egi sl ati on which invalidates what was previously valid, or vice
versa, i.e. which affects transactions conpl eted before the new
statute canme into operation. See Van Lear v Van Lear 1979(3) SA
1162(W. It is legislation which enacts that "as at a past date
the | aw shal |l be taken to have been that which it was not". See
Shewan Tonmes & Co. Ltd. v Conm ssioner of Customs and Excise
1955(4) SA 305(A), 311H per Schreiner AC]. There is also a
presunption agai nst reading |egislation as being retrospective
in the sense that, while it takes effect only fromits date of
comencenent, it inpairs existing rights and obligations, e.g.
by invalidating current contracts or inpairing existing property
rights. See Cape Town Municipality v F. Robb & Co. Ltd. 1966(4)
SA 345(C), 351 per Corbett J. The general rule therefore is
that a statute is as far as possible to be construed as
operating only on facts which cone into existence after its
passi ng.
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There is a different presunption where a new | aw ef fects changes

in procedure. It is presuned that such a law will apply to
every case subsequently tried "no matter when such case began or
when the cause of action arose" - Curtis v Johannesburg

Muni ci pality 1906 TS 308, 312. It is, however, not always easy
to deci de whether a new statutory provision is purely procedural
or whether it also affects substantive rights. Rat her than
categorising new provisions in this way, it has been suggest ed,
one should sinply ask whether or not they would affect vested
rights if applied retrospectively. See Yew Bon Tew v Kenderaan
Bas Mara [1983] 1 AC 553 (PC), 563; Industrial Council for
Furni ture Manufacturing Industry, Natal v Mnister of Manpower
and Anot her 1984(2) SA 238(D), 242.

There is still another well-established rule of construction
nanely, that even if a new statute is intended to be
retrospective in so far as it affects vested rights and
obligations, it is nonetheless presuned not to affect matters
whi ch are the subject of pending | egal proceedings. See Bell v
Voorsitter van die Rasklassifikasieraad en Andere 1968(2) SA
678(A); Bellairs v Hodnett and Another 1978(1) SA 1109(A)
1148.

Problens of retrospectivity my arise in relation to new
Constitutions as they do in relation to other new statutes.
They arose in relation to the introduction of the Canadi an
Charter of Rights. See R v Antoine (1983) 4 CRR 126. In the
South African Constitution express provisions obviate at |east

some of the mmjor problens of retrospectivity. Section 4(1)
provi des -

"This Constitution shall be the suprene | aw of the Republic and

any law or act inconsistent with its provisions shall, unless

ot herwi se provi ded expressly or by necessary inplicationin this
Constitution, be of no force or effect to the extent of the
i nconsi stency. "

Section 7(2), which is part of Chapter 3, provides -

"This Chapter shall apply to all law in force and al
adm ni strative decisions taken and acts performed during the
period of operation of this Constitution."

These provisions nean that Chapter 3 prima facie has effect as
fromthe commencenent of the Constitution even if the result is
to inmpair a vested right. In that sense it is retrospective.?

2 As Chapter 3 for the nost part confers rights on individuals rather

than renmoves themthere will not be many instances where retrospectivity in
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The i nportance of section 7(2) is that it enables any person to
invoke the Constitution as a protection against any
unconstitutional official action taken against himor her, after
27" April 1994, even if that action arises fromthat person's
conduct before 27'" April 1994. On the other hand it follows
fromsection 7(2) that official acts conpl eted before 27th Apri
1994 are not invalidated by anything in the Constitution.?

It is agai nst this background that the purpose of section 241(8)
can be understood. The purposes, | suggest, were twofold.
First, to ensure that Courts which had derived their power to
hear cases from the old Constitution, could continue to hear
t hem under the new Constitution. Here | amin agreenment wth
Mahonmed J, and broadly with the reasons which he has given for
that conclusion. But that is not the only purpose of section
241(8). It is clear from the |anguage used, that there was
anot her purpose, and that was to ensure that there would be an
orderly transition fromthe old to the newlegal order, so as to
avoid the dislocation which would be caused by introducing a
radically different set of |egal concepts in the mddle of
ongoi ng proceedi ngs.

There is no warrant for reading section 241(8) as nerely
preserving the territorial jurisdiction of the courts in pending
matters. First, the sub-section states no such limtation

Second, sub-sections (1) and (10) of section 241, expressly
preserve jurisdiction of existing Courts, in all proceedings.
| f section 241(8) nerely preserved territorial jurisdiction in
pendi ng cases it would be entirely superfluous. The reliance
whi ch sone judgnents place on the proviso is in ny opinion
m sconcei ved. The effect of a proviso is to except sonething
fromthe preceding portion of the enactnment which, but for the
provi so, would be within it. It cannot be construed as if it
were an enacting clause. R v Dibdin [1910] P 57, 125; WMhos

v Central Board for Co-QOperative Insurance Ltd. 1974(4) SA
633(A), 645. "Pending proceedings" include an appeal fromthe
original proceedings - Sv Thomas and Anot her 1978(1) SA 329(A).
The proviso to section 241(8) in ny view does no nore than
ensure that, notw thstandi ng the main enactnent, appeals may go

the sense explained wll arise. A theoretical exanple would be the
invalidation of a statute which conferred rights on a section of the
popul ation on a discrimnatory basis. This mght destroy the vested rights
of those previously favoured.

8 For that reason it seens to have been unnecessary to invoke section
241(8) in Kalla v Master of the Suprene Court, supra: the case coul d have been
decided in the same way be reference to section 7(2).
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to appeal Courts other than those to which they woul d have gone
under the old | aw

The words in section 241(8), "any court of law, including any
tribunal or review ng authority established by or under any | aw'
are qualified by the words "exercising jurisdiction in
accordance with the lawthen in force". They lend weight to the
view that, in the general context of section 241, sub-section
(8) is concerned with the jurisdiction of the Courts seized of
pendi ng proceedi ngs. | enphasise "jurisdiction", because
"jurisdiction” is not limted to "territorial jurisdiction".
The termenbraces territorial jurisdiction but in ordinary usage
territorial limts are only a part of what is nmeant by a Court's
jurisdiction. The accepted nmeaning of "jurisdiction" is -

"a | awful power to decide sonething in a case, or to adjudicate upon

a case".

Veneta Mneraria Spa v Carolina Collieries (Pty) Ltd (in
| i qui dation) 1987(4) SA 883(A), 886D.

It is -
. the power vested in a court by |law to adjudi cate upon, determ ne
and di spose of a matter."

Ewi ng McDonald & Co Ltd v M & M Products Co 1991(1) SA
252(A), 256G

In Garthwaite v Garthwaite [1964] P 356, Diplock L.J. said at
387 -
"In its narrow and strict sense, the "jurisdiction' of a validly
constituted court connotes the limts which are i nposed upon its power
to hear and determ ne issues between persons seeking to avai
t hensel ves of its process by reference 1) to the subject-matter of the
i ssue or 2) to the persons between whomthe issue is joined or 3) to
the kind of relief sought, or to any conbi nation of these factors. In
its wider sense it enbraces also the settled practice of the court as
to the way in which it will exercise its power to hear and determ ne
i ssues which fall within its "jurisdiction" (in the strict sense)

| f the broad purpose of section 241(8) is, as stated by Mahoned
J to be, "to ensure that the jurisdiction of Courts to deal with
pendi ng cases was not assailed because of the fact that the
Constitution creates new Court structures with effect fromthe
commencenent of the Constitution", the drafters of the
Constitution would have to address two matters. First, courts
and tribunals would have to be enpowered to continue and
conpl ete pendi ng cases. Second, they would have to be told how
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to deal with cases heard partly under one | egal order and partly
under another. They could have been told to deal wth pending
cases in the period after the new Constitution conmes into force,
in accordance with the provisions of that Constitution, or to
deal with them as if the Constitution had not been passed

Rightly or wongly the framers of the Constitution chose the
latter option, and we are required to give effect to that
choi ce.

Wth all respect to the judges who have taken a different view,
| findit difficult to see what other nmeani ng can reasonably be
given to the |language used. Even if the |anguage were to be
read, as Mahoned J suggests it should be, as "a direction to
proceed with pending cases as if the Constitution had not
inmpacted on the authority of the pre-Constitution Court to
continue to function as a Court ... [and] enphasizes ... that
the rel evant Court nust exercise jurisdiction in accordance with
the law then in force", the conclusion would not in nmy view be
any different. The power of the Court in accordance with the
law in force when it comrenced the proceedings did not include
t he power to strike down an Act of Parliament. On the contrary,
it was quite explicitly stated in section 34(3) of the Republic
of South Africa Constitution, Act 110 of 1983 that no such power
exi sted. The power to strike down such legislation comes from
the 1993 Constitution. It is, subject to section 101(6), a power
whi ch can be exercised only by this Court, but a challenge to
the wvalidity of an Act of Parlianment can be raised in
proceedi ngs before other Courts and Tribunals. It is only
pursuant to powers vested in the courts by the 1993 Constitution
that a challenge to the validity of section 217(1)(b)(ii) of the
Crimnal Procedure Act can be raised; but section 241(8) states
in as many words that pendi ng proceedi ngs shall be dealt with as
if that Constitution had not been passed. Consequently, even if
section 241(8) is to be read as nmeaning that a court or tribuna

before which proceedings were pending should exercise its
"jurisdiction" "as if this Constitution had not been passed",

the result would be the sane. Its jurisdiction would not
i nclude the constitutional jurisdiction conferred on the Suprene
Court under section 101(3), because such powers are derived from
t he new Constitution, and did not exist under the old one.

Equally, | see no warrant for Iimting the operation of section
241(8) to the preservation of existing court procedure. Again,
there is no such Iimtation in the sub-section, and existing
"court procedures" are expressly preserved by sub-section (10).

Nor can | find in section 25 or any other section of the
Constitution any neaningful distinction between procedure and
substance. |If the | awmmakers had i ntended that those provisions

of the Constitution which had a procedural character were not to
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be applied in pending proceedings, whereas purely substantive
provi sions were to be applied it would not be easy to find | ess
appropriate words than "... shall be dealt with as if this
Constitution had not been passed".

The words which | have just quoted from section 241(8) echo
wor di ng used for over 100 years by l|legislators wi shing to make
it clear that new statutes did not affect pending proceedi ngs.
Thus the Interpretation Act, 1957 (like the Interpretation Act,
1910 and the English Interpretation Act, 1889) provides in
section 12(2)(e) that the repeal of law shall not affect (inter
alia) any right or obligation accrued or incurred under the
repealed law, and shall not affect any |egal proceedings in
respect of such right or obligation, and such | egal proceedings
may be continued "as if the pending | aw had not been passed.”
Section 344(3) of the Crimnal Procedure Act, 1977 provides

"(3) Not wi t hstandi ng the repeal of any |aw under subsection (1)

crimnal proceedings which have under such law at the date of
comencenent of this Act been conmenced in any superior court,
regional court or magistrate's court and in which evidence has at that
date been led in respect of the relevant charge, shall, if such
proceedi ngs have at that date not been concluded, be continued and
concl uded under such law as if it had not been repeal ed."

Simlar words appear in section 115 of the Magistrate's Courts
Act 24 of 1944 (see Janover v Registrar of Deeds 1946 TPD 35)
and in ol der statutes such as the Adm nistration of Estates Act,
1913. See CGeorge Miunicipality v Freysen NO 1973(2) SA 295(0C)
300. Such provisions have often been judicially applied. It
has never been suggested that they relate only to territorial
jurisdiction or procedure. See e.g. S v Thomas supra; S v
Swanepoel 1979(1) SA 478(A).

As far as | am aware the words "shall be dealt with", used in
section 241(8), are not found in the statutes to which | have
referred. 1In those the words conmmonly used are "continued” or
"concluded”, or both. 1In at least two cases in the Appellate
Di vi sion judges have used the phrase "dealt with" as synonynous
with "continued" and "concluded" as used in section 344(3) of
the Crimnal Procedure Act and section 12(2)(e) of the
Interpretation Act. See S v Thonmas supra at 334H; Pinkey v Race
Classification Board and Another 1968(4) SA 628(A), 636C D
This accords with the ordinary neaning of the words. "Dealt
with" is not a termof art. The phrase is part of colloquial
English usage. A judge, in ordinary parlance, deals with a case
by conducting the hearing in accordance with the |aw of
evidence, by finding the facts, applying the law and finally
pronounci ng the decision. More shortly, he exercises his
jurisdiction in the general sense explained above. A judge
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bound to deal with a case as if the Constitution had not been
passed nust exercise his jurisdiction as if the Constitution had
not been passed. By contrast, a court does not "deal wth"
proceedings sinply by retaining its territorial jurisdiction.
There is no basis in law, |anguage or logic for giving "dealt
with" some different nmeaning in the context of section 241(8),
even if a different nmeaning could be found.

| cannot accept that the words "dealt with" are words of
uncertain nmeaning. According to the Oxford English Dictionary
t he ordi nary neaning of these words is "to act in regard to, to
adm ni ster, handle, dispose in any way (of a thing)". In the
context of section 241(8) these words quite clearly relate to
the conduct of a "pending proceeding” in the period after the
Constitution has cone into force. There is nothing "tentative"
or "uncertain"” in the injunction that "pendi ng proceedi ngs shal
be dealt with as if this Constitution had not been passed"; nor,
in m view, can these words reasonably be understood as neani ng
that in the period after the 27" April 1994 courts and tribunal s
shoul d deal with pending proceedings in terns of the lawthen in
force. On the contrary, they have precisely the opposite
meani ng.

There are limts to the principle that a Constitution should be
construed generously so as to allow to all persons the ful
benefit of the rights conferred on them and those limts are to
be found in the | anguage of the Constitution itself. Thus, in
M ni ster of Honme Affairs (Bernmuda) v Fisher and Another [1980]
AC 319 (PC) at 329E-F, Lord W/l berforce was at pains to point
out that a constitutionis a legal instrunent, and that respect
has to be paid to the |anguage used. This was accepted in the
unani nous judgnment delivered by this Court in S v Zuma (supra)
where it was said:

"W nust heed Lord Wl berforce's renminder that even a constitution is

a legal instrunent, the | anguage of which nmust be respected. |If the

| anguage used by the | awgi ver is ignored in favour of a general resort

to "values" the result is not interpretation but divination."
The existence of such Iimts is also recognised by section 4(1)
of the Constitution which provides that "...any law or act
inconsistent with [the Constitution's] provisions shall, unless
ot herwi se provided expressly or by necessary inplicationinthis
Constitution, be of no force and effect to the extent of the
i nconsi stency." (ny enphasis)

Section 241(8) of the Constitution provides expressly that
pendi ng cases shall be dealt with as if the Constitution had not
been passed. When the |anguage is clear it nust be given
effect, and this has been stressed in cases in several different
jurisdictions. See for exanple: S v Marwane 1982(3) SA 717(A)
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at 749D-G Bull v Mnister of Honme Affairs 1986(3) SA 870(ZSC)
at 881E-H, Ex Parte Cabinet for the Interim Governnment of South
West Africa: In re Advisory OQpinion in ternms of S 19(2) of Proc
R101 of 1985 (RSA) 1988(2) SA 832(SWA) at 853G Tam Hi ng Yee v
Wi Tai Wai (1992) LRC (Const.) 596 (Hong Kong) at 600; Attorney-
Ceneral v Moagi 1982 (2) Botswana LR 124, 184.

Wth all respect to the judges who have taken a different view
| findit difficult to see what nmeani ng ot her than that which
have suggested can reasonably be given to the | anguage used.

It follows that, although ny reasoning is by no neans identical,
| agree with the conclusion of van Dijkhorst J in Kalla and
QG hers v The Master and Ot hers supra, BCLR at 88C, that section
241(8) excludes the application of the substantive provisions of
the Constitution in pending cases. The courts in the
conflicting lines of cases to which | have referred have
objected that this interpretation wuld |lead to anonalies and
injustices. Thus in Sv Wand O hers supra BCLR at 145H, Farl am
J said that he was satisfied that the framers of the
Constitution could not have intended that cruel, inhuman or
degradi ng puni shnent could be inposed even in pending cases.
In Qozoleni v Mnister of Law and Order and Anot her supra BCLR
at 86D, Froneman J asked whether the Constitution could
count enance any discrimnation based on race even in pending
proceedi ngs, and answered his own question in the negative. The
exanpl e has been suggested of two accused on the sane charge,
with the indictnent served on 26'" April 1994 on the one and 27"
April 1994 on the other. These apparent anomalies nay arise in
the limted and reduci ng nunber of cases, civil and crimnal,
whi ch were pending on 27'" April 1994. They are the inevitable
result of a transitional provision such as section 241(8). Nor
are they as serious as the exanpl es given may suggest. |If it be
assuned that a Court in some "pendi ng proceedi ng" may have felt
conpelled to pass a sentence of a type which this Court nay
subsequently hold to be cruel, inhuman or degrading, it
certainly does not followthat such sentence will be carried out
after such declaration has been nade. The carrying out of the
sentence woul d be an unconstitutional executive act which this
Court would restrain under section 98(7) of the Constitution,
and no court would knowi ngly inpose a sentence which cannot
awfully be carried out. |Issues arising out of racial or other
discrimnation in civil cases may involve questions of public
policy which would depend, not on the enforcenent of any
Constitutional provision, but on public policy prevailing at the
time the case is heard. See Magna Al loys and Research (SA)
(Pty) Ltd v Ellis 1984(4) SA 874(A).
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In his judgnent Mahoned J contends that if pending proceedi ngs
are to be dealt with literally "as if this Constitution had not
been passed" a Suprene Court could not refer a matter to this
Court in terms of section 102(1) because, by utilising the
provi sions of section 102(1) it would not in fact be dealing
with the proceedings as if the Constitution had not been passed.
In my viewthere is a twofold answer to this contention. 1In the
first place the Suprenme Court in referring the matter to this
Court pursuant to the provisions of section 102(1) is not
"dealing" with proceedings, it is seeking directions fromthe
Constitutional Court as to howto deal with proceedings. In the
second place, even if the contention were correct, this would
not end the matter; for this Court could still be seized with
the matter on appeal after the Suprenme Court had construed the
provi sions of section 241(8), and deal with the matter in
accordance therewith

It is in theory possible that as late as 26th April 1994, there
coul d have been a prosecution pending for the cotravention of
(for exanple) a racially discrimnatory |ocal authority by-Iaw
which had sonehow survived the process of repeal of
di scrimnatory | aws. A conviction on such a charge after 27"
April 1994, would indeed seemto be extraordinary. But it nust
not be forgotten that the courts are not the only organs of
state bound to respect and enforce the Constitution.
Legi sl ative and executive organs of state at all l|evels are
simlarly bound - see: sections 4(2) and 7(1) of the
Constitution. In the hypothetical case envisaged it would be
open to Parlianent or the appropriate Provincial legislature to
repeal the offending by-Iaw And one would expect the
executive in the person of the Attorney-General having
jurisdiction, to withdraw such a prosecution.

It should be borne in mnd that we are not concerned here with
the neaning of rights guaranteed under the Constitution, but
with whether guaranteed rights can be clainmed in pending
proceedi ngs; nor are we concerned with a provision drafted with
"an eye to the future", requiring it to be interpreted then in
the light of changed conditions. Section 241(8) is a
transitional provision, intended to deal with a |imted nunber
of cases, covering a defined and conparatively short period of
time. It is noreover a provision which has only limted and
indirect application to the fundanental rights entrenched in
Chapter 3 of the Constitution. Chapter 3 governs acts perforned
and deci sions taken after the Constitution cones into force, and
there will not ordinarily be such issues in litigation pending
on the date the Constitution canme into force.

The tension between Chapter 3 and section 241(8) is likely to
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arise only in respect of the fair trial requirenents of section
25(3). There will be anomalies in the conduct of trials which
flow fromwhat | consider to be the clear neaning of section
241(8). But there will also be anomalies flowing fromthe other
constructions that have been suggested. The "day before" and
"day after” anomalies exi st where judgenent has been reserved in
conparable cases and is given either inmmediately before or
i medi ately after the 27th April; the outcone of cases in which
convictions were correctly inposed before the 27" April on the
basis of presunptions |ater to be declared "unconstitutional”

coul d depend on whet her appeal s had or had not been noted, or on
the dates when particular appeals were set down for hearing;
proceedi ngs coul d be disrupted because of the need on the 27"
April for unrepresented accused in part-heard cases to exercise
rights under section 25(3)(e); wtnesses may have to be recall ed
to be cross-examined by the newy appointed counsel

prosecutions based on partially conpleted cases, involving
"unconstitutional presunptions” may have to be re-opened to cal

evi dence whi ch had previously been considered to be unnecessary,
and so on. The point is that there are anonalies on both sides,
and even if we were to think that the wong choi ce was nmade, or
t hat on bal ance, there would be fewer or |ess serious anonalies
if the framers of the Constitution had chosen differently, we
woul d not be entitled to depart fromthe clear |anguage of the
section. Nor is it strange, as sone judges have suggested, to
find that this choice is set out in section 241(8) and not in
Chapter 3. A transitional provision is precisely where one
woul d expect such a choice to be recorded, because the intention
isnot tolimt rights generally, but tolimt their application
only in respect of pending cases, affected by the transition.

The reluctance of sonme judges to give literal effect in
particul ar cases to the | anguage of section 241(8) is no doubt
under st andable. But | believe that the anomalies which disturb
themare the price which the | ammakers were prepared to pay for
the benefit of orderly transition and for avoiding the
di srupti on which woul d be caused by changi ng the applicable | aw

in the mddle of a case. In the same way existing |aws,
al t hough they may be held in due course to be unconstitutional,
prima facie continue to have effect until they are actually

struck down - see sections 98(6) and 229 of the Constitution.
The danger of regarding a text as necessarily having a single
obj ecti ve neani ng has al ready been adverted to in the Zuma case.
| am also fully aware that it is a Constitution and not an

ordinary statute that we are expounding. One of the
di stinctions between themis that a constitutionis drafted with
an eye to the future. Another is that a constitutional bill of

rights should as far as possible be read as protecting
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i ndi vidual rights, if necessary against the public interest. |
thus agree with the approach to constitutional interpretation
found in the judgnent of the Supreme Court of Canada in Hunter
et al v SouthamInc. (1984) 9 CRR 355, at 364-5, and find the
narrow approach to the | anguage of a constitution exenplified by
Government of the Republic of Bophuthatswana and O hers v Segal e
1990(1) SA 434(B AD), especially at 448-9, unacceptable.
Nonet hel ess, there are sone provisions, even in a constitution,
where the | anguage used, read in its context, is too clear to be
capable of sensible qualification. It is the duty of all
courts, in ternms of section 35 to pronote the values which
underlie a denocratic society based on freedomand equality. In
the long run, | respectfully suggest, those values are not
pronoted by doing violence to the | anguage of the Constitution
in order to renmedy what nay seemto be hard cases.

This, | fear, over-long consideration of section 241(8) is
nmotivated, if not excused, by the need to resolve the
considerable conflicts of judicial opinion to which | have

referred. The imediate result of it is that in ny view the
retrospectivity which we gave to our ruling in the Zuma case
under section 98(6) nust remain limted to cases in proceedings
whi ch began on or after 27" April 1994, i.e. which were not
pendi ng on that date. We cannot override section 241(8).
Since this is a mnority judgnment nothing need be said about the
form of order.

Chaskal son P, Ackermann J and Didcott J concur in the judgnent
of Kentridge AJ.

KRI EGLER J: In another case argued contenporaneously with this
one,* we held that section 217(1)(b)(ii) of the Crimnal
Procedure Act, 1977 is unconstitutional because it assails the
right of an accused to a fair trial.> |In this case the sane
guestion arose but judgnent was held over because the case
raises the further question whether an accused whose case was
pendi ng when the Constitution canme into operationis entitledto
the benefits it confers.

The applicability of the Constitution to cases which were
pending when it canme into operation has been considered in

4 S v Zuma and Qthers 1995 (4) BCLR 401 (SA)
5 The offending section casts the onus on an accused in certain
ci rcunstances to establish the involuntariness of an extra-curial confession
This was found to be an unwarranted i nfringenent of the right to a fair trial
guar anteed by section 25(3) of the Constitution
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nunmerous cases around the country.® It would hardly be an
exaggeration to say that the cases produced as many answers as
there were judgnents. The present case runs true to form

There is manifestly a sharp division of opinion anong the
menbers of this Court. On the one hand Kentridge AJ, supported
by three coll eagues, has concluded that the benefits of chapter
3 do not accrue to an accused whose case was pendi ng on 27 Apri
1995. On the other hand, ny colleague Mahoned J, with the
concurrence of a nunber of justices, has cone to the opposite
concl usi on. Sachs J agrees with them but for different
reasons. Although | have cone to the sanme conclusion as the
| atter group and subscribe to the order fornul ated by Mahomed J,
ny reasoning is sonewhat different and ought to be recorded.

| f one asks the wong question, one is likely to cone up with
the wong answer. And to ny mnd, the question in this case is
enphatically not: What is the effect of section 241(8) of the
Constitution. The correct question is as | have fornulated it
in the opening paragraph of this judgnent.

There is universal consensus that the Constitution ushered in
t he nost fundanental change in the history of our country. It
made everything new. The country's national territory (section
1), its national synbols (section 2), its |languages (section 3),

and its citizenship (section 5) were created anew. The
Constitution gave birth to a new | egi sl ature (chapter 4), a new
executive (chapter 6), and a new judiciary (chapter 7). More
significantly, in the present context, it created justiciable
fundanmental rights and freedons (chapter 3). Above all, it

established a constitutional denocracy in which the Constitution
itself was to be the suprene |aw of the | and and woul d "bind all
| egi sl ative, executive and judicial organs of state" (section
4). It was a fundanental netanorphosis.

The aspect of that nmetanorphosis with which we are nost directly
concerned is the recognition of fundanental rights and freedons
in chapter 3. That chapter recognises for every person a
conprehensi ve set of rights and freedons enforceable in a court
of law. It commences with section 7, which inperiously nmakes the
chapter binding on "all legislative and executive organs of
state" and applicable to "all lawin force ... during the period
of operation of this Constitution". |In terns of section 251(1)
of the Constitution that period of operation conmenced on 27
April 1994. It nust followthat on that day every person becane

6 The | aw reports reflect no less than 18 cases reported up to March
1995. Several further cases did not make their way to the law reports. The
gi st of these cases is discussed by Kentridge AJ.
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entitled to claimthe rights and freedons contained in chapter
3.

But - say the proponents of the opposite point of view - that
isn't so. The benefits so unequivocally recognized for all with
effect from 27 April 1994 are to be withheld from a certain
category. Those accused persons whose trials were pendi ng when
t he Constitution came into oper ati on, sonmehow  and
notwi t hstandi ng the unequi vocal | anguage of sections 4, 7 and
251(1), are not entitled to share in the bounty. |If otherw se
qualified, they becane citizens of the new South Africa, owe
allegiance to its new institutions, pay homage to its synbols
and are eligible for office in the executive, |egislative and
judicial branches of the new state. Nevertheless, they are not
entitled to the rights and freedons conferred by chapter 3.
That disentitlenment is sought to be founded on the fact that
t hey were accused persons whose cases were pendi ng.

Such a startling proposition surely calls for very convincing
support indeed. But the sole justification is found in the
vague wor di ng of an obscure subsection of a prosaic transitional
provi sion - nanely section 241(8). Al though that subsection has
been quoted tinme w thout nunber, it is as well to quote it
agai n.
"Al'l proceedings which imediately before the commencenment of this
Constitution were pending before any court of law including any
tribunal or reviewing authority established by or under |[aw,
exercising jurisdiction in accordance with the law then in force,
shall be dealt with as if this Constitution has not been passed
Provided that if an appeal in such proceedings is noted or review
proceedings with regard thereto are instituted after such comencenent
such proceedi ngs shall be brought before the court having jurisdiction
under this Constitution."

It is also as well to contextualize that subsection. Section
241 is part and parcel of chapter 15, titled “Ceneral and
Transi tional Provisions”. Save for section 229, which provides
for the continuation of existing laws until their repeal, and
section 230 (read with schedul e 7) which repeals the panoply of
Bantustan |egislation, the chapter has nothing to do wth
substantive | aw. Section 231 keeps the country's international
treaties extant and sections 232 and 233 deal with
interpretation and definitions. Fromthere up to section 248
t he chapter deals seriatimwi th the continuation of a variety of
vital state functions. Section 234 provides for the role of
menbers of certain legislatures to cone to an end but for the
staff of such bodies to remain in office. Then sections 235 to
238 make provision for the incunbents of executive authorities,
the civil service, and the Public Service Conm ssion to continue
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functioning until replaced by their successors. Section 239
provides for continuity and order in the disposition of state
assets and liabilities and section 240 for the continuation of
the State Revenue Fund. Then follows section 241, which deals
with transitional and continuity arrangenents for the judiciary,
and section 242 which nmakes provision for its subsequent
rationalization. Sections 243 to 246 nmake transitional
arrangenents regardi ng the Orbudsman, the Auditor Ceneral, |oca
government structures, and the pensions of political office
bearers. The whole pattern of the chapter is manifestly to
ensure orderly continuity of function and authority.

That, then, is the light in which section 241 is to be read.
Quite logically it comrences in subsection (1) with continuity
of the judiciary. This is done by the sinple stratagem of
deemi ng the existing courts to be the new courts constituted in
terns of the Constitution.” It is followed by three provi sos and
two substantive subsections which were inserted later.® The
anmendnents were ainmed at the orderly wi nding down of appellate
tribunals that had been created in the former TBVC territories.
Subsection (2), linking up with subsection (1), then deens the
erstwhil e Suprene Court judges to have been appoi nted under the
Constitution. W therefore have continuity of courts and of
their judges. Subsection (3) then keeps all other judicia
officers in their posts, subsection (4) does the same for
attorneys-general, while subsections (5) and (6) maintain their
sal aries and pensions. Judges, nmmgistrates and attorneys-
general of the old regi ne havi ng been kept in office, subsection
(7) requires themto take a fresh oath of office. By-passing
subsection (8) for the nonent, we see that subsections (9) and
(10) are also concerned with continuity. Subsection (9) allows
pendi ng |egal proceedings against a governnment body to be
conti nued agai nst any successor while subsection (10) keeps in
operation for the time being all pre-existing laws relating to
the jurisdiction, procedures, power s, establishnment and
functioning of courts of |law and judicial officers.

Viewed in that matrix, subsection (8) of section 241, despite
t he equi vocal nature of its wording, should hold no terrors. It

! Thi s was sensi bl e because chapter 7, titled "The Judicial Authority and
the Administration of Justice", conmences with the follow ng provision

"96.(1) The judicial authority of the Republic shall vest in the
courts established by this Constitution and any other [aw "

8 By section 15 of the Constitution of the Republic of South Africa Third
Amendment Act, No. 13 of 1994.
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has nothing to do with the substantive law to be applied by
courts. It nowhere nmentions |aw, substantive or otherw se. It
tal ks of "proceedings", i.e. court cases, and seeks to organize
their orderly and continued disposition. More specifically, it
is concerned with proceedings which are "pending" when the

Constitution cones into operation, i.e. when the old courts die
and the new courts are born. Wth regard to such cases, part
heard or still awaiting their initial hearing, the sanme question

arises: Wo deals with themnow that the old courts have gone?
Al'l the subsection says is that, notw thstanding the judicial
met anor phosi s, all cases that were pendi ng before the old courts
are to be dealt with by those courts as if they had not been
reborn. The subsection does not purport to relate to the lawto
be applied by any court, it nmerely designates the court which
will deal with the case. The subsection is concerned with the
adm ni strative channel I i ng, handl i ng and hi erarchi ca
di sposition of cases that were on the rolls of courts of the old
South Africa. That is what the phrase "any court of law ...
exercising jurisdiction in accordance with the law then in

force" denotes. In other words, a proceeding "pending before
any court” is to be "dealt with as if [the] Constitution had not
been passed”. In the context, | suggest, there can be little

doubt that the subsection sinply and only neans that the
tribunal having jurisdiction under the old order has to deal
with a pending case. Compl etely logically, the proviso then
says that an appeal or review from such new court (wearing its
old robes) has to be brought to the new superior tribunal
designated by the Constitution.

There is no overlap between subsection (8) and any of the other
subsections of section 241. Subsection (8) deals with pending
cases only, says by whomthey are to be heard and it al one deal s
with that topic. Mre inportantly, though, there is no overl ap
bet ween section 241(8) and any provision in chapters 2 or 3 of
the Constitution. There is no tension between them Sections
4, 7 and 251(1) confer rights on the individual and prescribe
when they accrue. Section 241(8) nerely prescribes which courts
are to dispose of those cases that had not been concl uded when
t he new Constitution came into operation.

Even assumi ng that there may be sone tension between sections 4,
7 and 251(1) on the one hand and section 241(8) on the other,
the tension should be resolved in light of the qualitative
di stinction between them They deal wth clearly distinct
matters of fundanental constitutionalism and recognition of
rights. They operate at a wholly different |evel than does
section 241(8). The "international culture of constitutiona
jurisprudence which has developed to give to constitutional
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interpretation a purposive and generous focus",® is applicable
to chapters 2 and 3. It has no place in the interpretation of
section 241(8). The forner are concerned with the broad brush-
strokes of the constitutional canvas. Peer at themtoo closely
and you | ose focus, thus mssing the picture. The latter has a
narrow, technical and brief purpose and scope. To understand
and correctly apply it require close reading, not a generous
per specti ve.

The ultimte conclusion to which I conme is therefore, that no
accused person whose case was pending on 27 April 1994 is
precluded from sharing in the benefits bestowed by the new
Constitution. Such an accused is entitled to claimany one or
nore of the rights conferred by chapter 3 and the presiding
officer is obliged to entertain such claim |In particular the
accused in such a case against whom a confession had already
been admitted under section 217(1)(b)(ii) of Act 51 of 1971 is
entitled to have its admissibility reconsidered w thout the
application of that subsection by the court whether the deci sion
to admt was nade before or after 27 April 1995. In ternms of
section 98(6)(a) of the Constitution! an order invalidating an
act of Parliament dating from the previous era does not
automati cal ly inval i date anyt hi ng done under such ol d act before
the declaration of invalidity. However this Court is enpowered
to order otherwise if it is "in the interests of justice and
good governnment"” to do so. In S v Zuma and Ohers, we
exerci sed that power and effectively banned the use of section
217(1)(b)(ii) of the Crimnal Procedure Act, 1977 in all
unconpl et ed cases whi ch had commenced on or after 27 April 1994,
In nmy view a correspondi ng order should be nade extending the

prohibition to all crimnal trials, whenever they commenced. 1In
effect, | therefore endorse the views expressed by Eloff JP in
o If I may quote the vivid description of Mahormed J in paragraph 8 of his
j udgnent .

10 Subsection 98(6)(a) reads as follows:

"(6) Unless the Constitutional Court in the interests of
justice and good governnent orders otherw se, and save to
the extent that it so orders, the declaration of invalidity
of a law or a provision thereof-
(a) existing at the conmmencenent of this
Constitution, shall not invalidate anything done or
permitted in terns thereof before the coming into
ef fect of such declaration of invalidity."

1 Supra note 4.

47



[ 99]

[ 100]

KRI EGLER J

Jurgens v Editor, Sunday Tines Newspaper, and Another:*?

section 241(1) legitimates all courts of |aw existing at the tine
when the Constitution came into force. Section 241(10) provides that
all neasures which regulate the functions of courts of |aw shall
continue to remain in force until amended or repeal ed. Nei t her of
these subsections deal with the situation where proceedi ngs have
al ready commenced before a Court which has been legitimsed and which
is to continue to function in ternms of existing |egislative measures
interns of section 241(0). The purpose of the first part of section
241(8) is then to provide for the continuation of proceedi ngs which
were pending on 27 April 1994. The procedure then to be followed is
that prescribed by laws in force up to 27 April 1994, even though the
new Constitution may establish principles inconsistent with the old
procedur e.

"It isinny viewsignificant that section 241 hardly deals with
substantive | aw, procedure and jurisdictional matters, and the status
and function of Judges and judicial officers are in general dealt
with. In that setting section 241(8) has to be seen and interpreted.”

| think the |learned judge, in saying that the section "hardly"
dealt with substantive |law, was resorting to understatenent.

| have not dealt with the debate concerning interpretive
presunptions regarding retroactivity and retrospectivity in the
case of statutory anendnents. To ny mnd the adoption of a
Constitution which operates as a suprene | aw does not fall to be
interpreted along such lines. It is not a case of one statute
repeal i ng, anendi ng or replacing one or nore others. Wat we
are concerned with here is a suprene statute being superinposed
on the whole of the existing | egal | andscape, bathing the whole
of it inits beneficent light. In the true sense of the words,

it is not retroactive nor retrospective. Wat it does nean

t hough, is that the nonent when the judicial officer has to dea

wth a claimunder chapter 3 he or she has to ask whether such
right exists. Moreover, if the particular right or claim had
al ready been disposed of in an interlocutory order nmade before
the Constitution canme into operation, such ruling would have to
reconsi dered thereafter. If, in the instant case, the
prosecution had tendered the confessions and they had been
admtted under the authority of section 217(1)(b)(ii) prior to
27 April 1994, the presiding judge would have had to reverse
such ruling if a claimfor such reversal were nade after that
date but prior to verdict.

To sum up
1. | agree with Kentridge AJ (paragraphs 49-58 of his

12 1995 (1) BCLR 97 at 102H 103B (W.
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judgnment) that the referral in the instant case was not legally
conpet ent .

2. | also agree with his view (paragraphs 59-61 of his
judgnment) that the possible effect of section 241(8) of the
Constitution is of such public inportance that we ought to
consi der and determ ne the issue.

3. I disagree wth the conclusion regarding the
interpretation of section 241(8) reached by Kentridge AJ and
agree with that of Mahoned and Sachs JJ, although for different
reasons.

4. The essence of ny deviation from the reasoning of
Mahoned J is that | ascribe a nore nundane function to section
241(8) than he does. | agree with himthat the creation of the

new courts, despite - and possibly to an extent because of - the
Phoeni x-1i ke emergence of the old judiciary in new feathers,
gave rise to the risk of a gap being perceived between the old
and the new. However, as | see it, that risk is fully nmet by
subsections (1) to (3) and (10) of section 241. Subsection (8)
serves nmerely to designate the fora to deal wi th pendi ng cases.

5. | agree with Sachs J that different parts of the
Constitution need to be read with different spectacles. | do
not agree with him however, that section 241(8) is to be
contrasted with or evaluated against chapter 3. On ny

interpretation they have entirely different fields of
application. They are not in conflict; on the contrary, they
suppl emrent one another, each in its own field.

6. | share with Mahonmed and Sachs JJ a profound disbelief
that the franmers of the Constitution could conceivably have
purported to give, with one hand, the fundanental rights and
freedons to all, only, surreptitiously with the other, to
withhold its benefits fromthe many thousands of persons whose
crimnal cases nmust have been pending on 27 April 1994. %

| therefore agree with the order fornul ated by Mahoned J.

SACHS J: | share with Mahoned J a disbelief that the franers of
the Constitution intended a reading of section 241(8) which
woul d produce the anomal ous and unjust results to which he
refers. | agree with his conclusion and with the order he
pr oposes. | arrive there by a different route, however, and
because the issue of howto interpret our Constitution is one of

13 The various crimnal courts in the country deal with nore than 2,5

mllion cases each year. |t can safely be postul ated that the nunber of cases
that were pending when the Constitution cane into operation ran to tens of
t housands.
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general inportance, | will set out ny reasons in sone detail.

Al nost all discussion on the subject has been dom nated by the
idea that the issue is how to construe section 241(8). In ny
view, this is an incorrect starting point which [eads to a fal se
journey. The real question is not what nmeaning to give to that
provision on its own, but howto interpret it inrelation to the
enj oynent of Fundanental Rights as set out in Chapter 3. This
means that not one but tw sets of provisions nmnust be
i nterpreted, not consecutively and independently, but
simul taneously and in terns of their inter-relationship.

| have had t he advant age of reading lucid judgnents by Kentridge
AJ and Mahoned J, each persuasively presented within its

interpretive franmework. The caveats that each introduces,
result in outcones that are not all that far apart.
Unfortunately, | am unable to concur unreservedly in either
j udgnent .

My di sagreenent with Kentridge AJ's judgnent is that even if it
bases itself on the nbst natural and spontaneous readi ng of the
section, it gives far too little weight to the overall design
and purpose of the Constitution, producing results which the
framers could never have intended. My difference wth the
j udgnent of Mahoned J, on the other hand, stens fromthe feeling
that it unnecessarily strips section 241(8) of its nore obvi ous
meani ng, when the overall intent of the franmers, as nmanifested
by the Constitution as a whole, can nost satisfactorily be
acknow edged by accepting the 'first sight' readi ng proposed by
Kentridge AJ, but cutting back its full application in order to
accommodate the equally clear and perenptory provisions of
Chapter 3.

My approach is accordingly simlar in spirit and outcone to that
of Mahomed J, but different in nethodol ogy. Instead of seeing
Chapter 3 as a contextual aid to the interpretation of section
241(8), | regard it as an equal part of the text to be
interpreted. In ny view, the issue is howto reconcile the tw
sets of provisions when they collide with each other, not howto
interpret each on its own.

The cases conme before us in ternms of Chapter 3, not section
241(8). In practical terns, the issue is never howto construe
section 241(8) as an independent cl ause, but howto apply it as
a provision which qualifies another section of the Constitution.
This neans that the two sets of provisions nust be read together
as part of the total constitutional schene, not separately as
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aut ononous, free standi ng-cl auses. ** If there is overlap and
collision of material between the two provisions, the essenti al
pur poses of each nust be discerned and weighed, so that an
appropriate resolution based on bal ance between the two can be
achi eved. Thi s involves a species of I nteractive
proportionality. It noves the nature of the enquiry fromthe
so-cal | ed plain nmeaning of words | ooked at on their own, or even
in context, to the interactive purposes of different provisions,
read together.?®

D scord and dissonance have their role to play in law as in
music. To be justified, however, they should not be accidental,
but intended, not wunfortunate but purposeful. A textual
construction which harnoni zes different provisions within the
overal |l design of the Constitution is generally to be preferred
to one which, however coherent within its own terns, produces
di sharnmony. There are i ndeed many provisions in the Constitution
where it is clear that, for reasons of inclusivity, conprom se
and snooth transition, special arrangenents were nade and
particul ar textures were introduced, not all of them obviously
consistent wth the broad general principles of the
Constitution. These would include the so-called sunset clauses
and provisions introduced on behalf of special interest groups.
For the purposes of the present discussion, it is not necessary
to identify them |In each case, the wording and the purpose go
t oget her: the provisions were inserted to deal with special
cases and special situations, and to go back on themwould be to
underm ne finely honed texts of exceptional inport to particular
sections of the comunity. |In these cases, any departure from
the text produced by reference to other sections of the
Constitution, and any consequent strained interpretation or
cutting down or extension of words, would require very strong
and conpelling contextual justification indeed.

Section 241(8) is of atotally different order. |Its function is
to be functional. It is not there to protect any particular
interest, or to develop any constitutional principle, or even
nuance. It is as technical and dry a provision as one can get;
far from being one of the letters of the constitutional
al phabet, it is at nost a dot onthe 'i' or a cross on the "t'.
The reason why so many judges have resorted to so many strai ned

14 See Cachalia et al Fundanental Rights in the New Constitution Juta
1994 Chapter 1 especially at p5.

15 See Du Plessis and Corder, Understanding South Africa's Transitional
Bill of Rights, Juta 1994 Chapter 3.
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interpretations of its text!® is that they sinply cannot credit
that such a puny provision should be able to annihilate the
power ful provisions that make up the heart of the constitution.
Section 241(8) David takes on Chapter 3 Goliath, but this tinme
it is CGoliath who is the righteous one. Incredulity, if
constitutionally and not subjectively based, should be a strong
factor in the process of interpretive choice. It credits the
framers with firmmess of purpose and frailty of neans, rather
than frailty of purpose and firmess of neans.

The rights enshrined in Chapter 3, on the other hand, are deeply
entrenched, not only in relation to Parlianent, but in respect
of the rest of the Constitution. In ny view, the strength of
the Chapter 3 rights and the intensity of the values they
pronote are central to the whole constitutional schenme, and are
fundanmental to our role as defenders of the constitution. They
l[ink up directly with the oath we recently took to 'uphold and
protect the Constitution of the Republic and the fundanental
rights entrenched therein and in so doing adm nister justice to
all persons alike' [Schedule 3]. Only the nost conpelling
| anguage would justify a departure from such a clear
responsibility. The neaning of these words could not be
pl ai ner. Even on the literalist extreme  of t he
literalist/purposive conti nuum one is bound to ask what happens
when two sets of plain nmeaning cone into conflict with each
ot her, that of Chapter 3 on the one hand, and that of section
241(8), on the other?

The i ntroduction of fundanmental rights and constitutionalismin
South Africa represented nore than nerely entrenching and
extendi ng existing common | aw rights, such as m ght happen if
Britain adopted a Bill of R ghts. The Constitution introduces

denocracy and equality for the first tinme in South Africa. It
acknow edges a past of intense suffering and injustice, and
prom ses a future of reconciliation and reconstruction. It

enbodi es conpronise in the forma Governnment of National Unity,
and orderly reconstruction of the constitutional order in terns
of the two-phase process of constitution-making which it
provi des for. It is a nonentous docunent, intensely value-
| aden. To treat it with the di spassionate attention one m ght
give to a tax law would be to violate its spirit as set out in
unm st akably plain | anguage. It would be as repugnant to the
spirit, design and purpose of the Constitution as a purely
technical, positivist and val ue-free approach to the post- Nazi

16 The different 'plain nmeanings' are summarised in Kentridge AJ's
j udgnent .
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Constitution in Germany woul d have been. '’

The Preanble in particular should not be dismssed as a nere
aspirational and throat-clearing exercise of |ittleinterpretive
value. It connects up, reinforces and underlies all of the text
that follows. It helps to establish the basic design of the
Constitution and indicate its fundanmental purposes.!® (See too
t he concludi ng passages)! This is not a case of making the
Constitution nean what we |like,? but of nmaking it nean what the
framers wanted it to nean; we gather their intention not from
our subjective wi shes, but from | ooking at the docunent as a
whol e. 2

One way of dealing with the two sets of nutually contradictory
provi sions would be to apply a variant of the presunption to the
effect that general provisions do not trunp, override or

derogate from specific ones. [ Generalia specialibus non
derogant - general provisions do not derogate from speci al
provi si ons] . This is normally applied when a new statute

containing general words is applied to an old statute wth
specific provisions that are not expressly repealed.? 1In the
| eadi ng English case of The Vera Cruz Lord Sel borne said:
"Now if anything is certain it is this, that where there are general
words in a later Act capable of reasonable and sensible application
wi thout extending themto subjects specially dealt with by earlier
| egislation, you are not to hold that earlier and special |egislation
indirectly repealed, altered, or derogated from nerely by force of
such general words, w thout any indication of a particular intention
to do so."?3

1 Davi s, Chaskal son and de Waal in Rights and Constitutionalismed van
Wk, Dugard, de Villiers and Davis, Juta 1994 at p85.

18 c/f Manfred Nowak, U N Covenant on Gvil and Political R ghts - CCPR
Comment ary, Engel Verlag, Kehl 1993, intro XXl p2.

19 The | ast unnunbered passages of the Constitution, specifically given
full constitutional weight [see Section 232(4)]. Variously referred to as:
Postcript, Afterword, Afteranble, Postanble and Epil ogue.

20 See the cautionary remarks of Kentridge AJ in S v Zuma and O hers BCLR
4041 (SA)

2t This is the approach argued for in all the many comentaries on the

new Constitution. It is not necessary to cite themall.

22 See Cross, Statutory Interpretation, Butterworths 1987 2nd ed p77-8.
23 (1884) 10 App cas 59 at 68.
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A later provision in the same docunment is not the sane as a
| ater Act in separate legislative form yet the principle of the
relative intensity of general and of special words could well be
rel evant, with preference being given to the specific ones. The
technical difficulty would be to decide which was general and
whi ch specific: Chapter 3 has a specific anbit but is of
general application; section 241(8) is said to have unlimted
anbit, but has only specific application. Perhaps the answer
would be to allow what was specific from each to survive,
nanmely, the specific anbit of Chapter 3 to co-exist with the
specific application of section 241(8). Although | would regard
the result as satisfactory, the neans are artificial and if
enpl oyed in other cases could lead to serious constitutional
def ormati on.

In any event, a question mark has to be placed over the
useful ness of comon |aw presunptions in interpreting the
Constitution. As WIlson J pointed out in a notable dissent,?
'such presunptions can be inconsistent with the purposive
approach to Charter interpretation which focuses on the broad
purposes for which the rights were designed and not on
mechani cal rules which have traditionally been enployed in
interpreting detailed provisions of ordinary statutes in order
to discern legislative intent'. Sir Rupert Cross suggests that
even in relation to ordinary statutes, the increasing use of a
pur posi ve approach nmakes the role of presunptions 'necessarily
| ess I mport ant than in the days of nore literal
interpretation'.®

The preferred approach, as |I have indicated, is not to search
for what is general and what is specific, but rather to seek out
the essential purposes and interest to be served by the two
conpeting sets of provisions, and then, using a species of
proportionality, bal ance themagai nst each other. The objective
is to achieve appropriate weight for each and preserve as nuch
as possible of both. To extend the analogy, there are no
trunps, but there are cards of higher and | ower val ue.

Anot her way of dealing with the tension between Chapter 3 and
section 241(8) would be to regard Chapter 3 as part of the
context in which section 241(8) is to be construed, and,
appl ying a purposive approach to interpretation, cut back the
wi de neaning of the section so as to avoid anonalies and

24 Thonmson Newspapers v Canada 67 DLR (4th) 161 at pl92.
25 At p189-90.
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incongruities which the framers could never have intended. A
wel | - known South African exanple of where '"the true intention’

of the legislature, as determ ned by the context, was used to
cut down the wi de | anguage of a provision is Rv Venter.? The
text under consideration in that case provided that 'any person
entering [the Transvaal] shall be guilty of an offence ..... if
he has been convicted el sewhere .... of .... theft'. The court
held that the words 'any person' could not be given their
ordinary full nmeaning, since this would result in Transvaa

residents returning to the colony being guilty of an offence,

when the context of the statute nmade it clear that the m schief
aimed at was the influx of crimnals fromabroad. I|nnes CJ said
that 'the court may depart fromthe ordinary effect of the words
to the extent necessary to renove the absurdity and to give
effect to the true intention of the legislature' .? Both Innes
CJ) and Sol onon J explain that their decision in that particul ar
case to depart from the plain neaning of the statute is not
based on absurdity but on identification of the m schief ained
at, and the need to avoid repugnancy to the intention of the
| egi sl ature.

It is true that, as Dr L.C. Steyn points out?® the Venter
princi pl e was subsequently watered down by nobst South African
judges by restricting its operation to what was called a snal
class of extrenme cases. Yet, as Dr Steyn observes, the
judgnments were not all one way, and the Roman Dutch Authorities
strongly supported the approach adopted in Venter (he quotes
Donel lus as saying that " Die wil behoort nie die woorde te dien
nie, maar die woorde die wl. By die sake, gevalle, tye en
persone wat ni e deur die bedoeling van die wet gedek word nie,
hou di e wet ook op, en daar en tot die nate naak di e woorde geen
reg uit nie, hoe seer ook die algenene woorde hulle alm
onvat"). ?°

The issue nowis not whether the Venter principle should be nore
widely applied in relation to the interpretation of statutes,
but whet her the approach it adopts should be given appropriate

scope in relation to the construction of the Constitution. In
26 1907 TS 910.

2 At p915.

28 Die Utleg van Wette, Chapter 11, 5th Edition p22 to 55. The whol e

chapter is devoted to 'afwyking van letterlike uitleg
29 At p25. See too p55.
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ny view, it should. By enphasising the way in which context can
nodi fy the plain neaning of words, it conforns to overwhel m ng
international practice.?®

It also corresponds to what acadenm c commentators in South
Africa have long been arguing for, as part of their general
critique of legal positivism?3

Finally, it would contradict as a premature |anentation, the
predi ction of commentators on the new Constitution that South
African Courts are likely to continue to manifest 'an al nost
sl avish adherence to Anglocentric legal traditions and
concepts'.*

What ever Anglocentric legal tradition mght be, contenporary
Angl o-centrism would in fact support rather than undernm ne a
cont ext - based, purposive approach. Menbership of the European
Union has had its effect on English judges. Lord Denning
expl ai ned the approach of European judges in the follow ng
terns:

"[ They] adopt a nethod which they call in English by strange words -

at any rate they were strange to ne - the 'schematic and tel eol ogical"’

80 Summaries of the approach to interpretation in Canada, Gernany and

India are given in the chapter by Davis, Chaskal son and de Waal in Ri ghts and
Constitutionalism ed van Wk, Dugard, de Villiers and Davis, Juta 1994; for
t he approach generally in Europe, see Lord Denning' s sumrary set out bel ow
for interpretation of treaties, see Art. 31 of the Vienna Convention on the
Law of Treaties and commentary by Nowak op cit.

81 See, generally, Devenish, Interpretation of Statutes, Juta 1993, where
the courts are urged to adopt a value-coherent theory of interpretation
involving interpretationthat is not nerely technical, but rational and just -
Pr of essor Deveni sh inforns us that the oath we recently swore can be construed
as 'a cogent legislative injunction for a tel eol ogi cal methodol ogy'; and al so
Mureini k (1986) 103 SALJ 615. Special attention should be paid to the
pi oneering, thoughtful and well-researched studies by DV Cowen published in
1976 TSAR 131 and 1980 (43) THRHR 374], and the path-breaking critiques by
Prof essor Dugard in Human Rights and the South African Legal Order, Princeton
University 1973 p369 and 381.

82 Davis et al op cit pll; see too du Plessis and Corder, Understanding
South Africa's Transitional Bill of R ghts 1994 p65 - they criticise the fact
that | anguage is elevated to the forenmost structural elenment of a legislative
text and other elenents are reckoned with only when | anguage fails; Cachalia
et al, Fundanental Rights in the New Constitution 1994 p5, where it is
enphasi zed that a constitution cannot be read clause by clause, nor can any
clause be interpreted without an understanding of the framework of the
instrument. Their main point is the need to distinguish between granmati cal
exegesi s and constitutional analysis.
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met hod of interpretation. It is not really so alarmng as it sounds.
Al it nmeans is that the judges do not go by the literal neaning of
the words or by the grammatical structure of the sentence. They go by
the design or purpose which lies behind it. Wen they come upon a
situation which is to their mnds within the spirit - but not the
letter - of the legislation, they solve the problemby | ooking at the
desi gn and purpose of the legislature - at the effect it was sought to
achieve. They then interpret the legislation so as to produce the
desired effect. This neans they fill in gaps, quite unashamedly,
wi thout hesitation. They ask sinply: what is the sensible way of
dealing with this situation so as to give effect to the presuned
purpose of the legislation. They lay down the | aw accordi ngly. "3

Cross quotes Lord Wl berforce as denying '"the tired old nyth'
that English judges are nore literalist and narrow than
continental courts, and goes on to say that at |east nowadays,
judges in England adopt a purposive approach to statutory
interpretation, rather than a narrow literal one.3 "Of course",
t he book observes "a literal approach need not be a particularly
narrow one - an unrestrictive construction of general words may
be excessively literal and insufficiently purposive, but the
usual charge under this head is one of narrow literalisni.

The general approach adopted by Cross is to urge the judges to
function in an unapol ogetically purposive fashion and not be
afraid to acknowl edge that they can and do 'rectify' the text
when the words used in a particular fornmulation defeat or go
agai nst the general purpose of the statute. He argues strongly
in favour of a contextual approach and quotes wi th approval the
observation by Viscount Sinonds that " .... words, and
particul arly general words, cannot be read in isolation; their
colour and content are derived fromtheir context".3%

A purposive and m schief-orientated readi ng as agai nst a purely
literal one, always involves a degree of strain on the | anguage.
In the present case, the strain conmes not so nmuch from a
counter-literal attenpt to deal with inherent anbiguity of words
on their own, or fromthe need to cut back the nmeani ng of open-
ended words, but from the tension of counter-posing the broad
words of limted application in section 241(8) wth the narrower
words of wi de application in Chapter 3. More concretely, it is

33 Jarmes Buchanan & co Ltd v Babco Forwardi ng & Shipping (UK Ltd (1977)
2 WR 107 at 112; c/f the comment by F. AR Bennion, Statutory Interpretation
2nd ed, Butterworths, London 1984 p659 ff.

34 Rupert Cross, op cit p189-90.

35 A-G v Prince Ernest Augustus of Hanover [1957] AC 436 AT 461.
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established by the need to weigh the interest and purpose of
section 241(8) read on its own, as against the intent and
pur pose of Chapter 3. | accordingly do not apply the Venter
principle as such, but rather what | consider to be the nodern
and appropriate judicial technique of proportionality.

| realise that the approach | amsuggesting is relatively newin
South Africa, and involves a utilization of proportionality that
is a little different from its normal enploynent in other
countries. Yet | find it particularly helpful in dealing with
cases such as the present.

We are a new court, established in a newway, to deal wth a new
Constitution. We should not rush to lay down sweeping and
i nfl exible rules governing our node of analysis. W need to
devel op an appropriately South African way of dealing wth our
Constitution, one that starts with the Constitution itself,
acknowl edges the way it canme into being, its |anguage, spirit,
style and inner logic, theinterests it protects and the painful
experiences it guards against, its place in the evol ution of our
country, our society and our |legal system and its existence as
part of a global devel opnent of constitutionalism and human
rights.

It is a matter of public record that the approach of
acknow edgi ng probl ens and seeki ng consensual sol uti ons based on
a fair balance of interests, played a mpjor role in the
el aboration of the text of the Constitution; there seens to ne
no objection in principle to applying this approach to its
intra-textual interpretation as well. Al t hough the two
endeavours are quite different in nature, both are based on the
notion of wusing a balanced approach to deal with conpeting
interests, so that there are no outright winners and | osers. 3

| mght add that | regard the question of interpretation to be
one to which there can never be an absolute and definitive

answer and that, in particular, the search of where to |ocate
ourselves on the literal/purposive continuum or how to bal ance
out conpeting provisions, wll always take the form of a

principled judicial dialogue, inthe first place between nenbers
of this court, then between our court and other courts, the
| egal profession, |Iaw schools, Parlianent, and, indirectly, with
the public at |arge.

The objective of ny approach in the present case is to preserve
the essential functional core of section 241(8), while causing

36 c/f Dugard op cit p381
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t he m ni mrum di sturbance to the fundanental rights entrenched in
Chapter 3. In other words, instead of nechanically applying
section 241(8) and then lanmenting, ignoring or mnimzing the
injustices which follow, the court gives effect to the gravanen
of the section, but construes it in such a way as best to
har noni ze with Chapter 3 and so avoid needl ess incongruity and
el i m nate unnecessary postponenent of enjoynent of fundament al
rights.

From its wording and in the <context of transitiona
arrangenents, section 241(8) nakes em nent sense as a stop-gap
measure designed to prevent undue wuncertainty about the
continuity of ongoing court business. It sinmultaneously serves
to establish the legitimacy of the judicial order and to deal
wi th cases that have already started i n a manner whi ch m nim ses
di srupti on. It also functions to renmpove unfair prejudice in
relation to people who had already instituted proceedings to
vindicate their rights under the law as it stood. It obviates
the necessity of having to start trials all over again fromthe
beginning, insofar as the courts wll continue to have
jurisdiction in each case. It nmeans not only that what has
al ready transpired need not be repeated, but that the validity
of what was done before 27 April 1994 will be judged by the pre-
April 27 |aw.

These are worthwhile and uncontroversial objectives totally
consistent with the goal set out in the Preanble to provide for
the restructuring and continued governance of South Africa.
Furthernore, the provision would, in ny view, confirm that
proceedings already initiated before April 27 to secure then-
existing rights, would not be nullified. None of the above is
problematic - in sinple lay |anguage, what was, was. (In this
respect | agree fully with both Kentridge AJ and Mahoned J on
t he question of the non-retroactivity of Chapter 3.)

A straightforward reading of the section, accordingly,
convinces ne that the basic objective of the franers of the
Constitution was to provide jurisdictional continuity and
prevent operational chaos. In order to do so, they enployed,
with mnor nodifications, a well-worn fornula used extensively
in statutes that gave new rights and inposed new liabilities.
The use of an off-the-shelf formula strengthens ny viewthat the
matter was not specifically adverted to with full awareness of
and intention to achieve the drastic and incongruous results
which will be referred to bel ow Rat her, as far as court
busi ness was concerned, the objective was a functional one and
a functional clause was introduced to achieve it. The reference
to pending proceedings should be interpreted in a functional
way, in the light of, and not in opposition to Chapter 3.

There is nothing stated expressly or necessarily inplied in the
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text, save the open-endedness of the | anguage used, to indicate
that the framers intended that this provision should |lead to:

a denial of fundanmental rights after April 27

di sl ocation between the judicial power [to inpose certain
puni shnments] and the executive power [to carry them out];

maki ng the fundanental rights of accused persons dependent on
fortuitous factors of no constitutional nerit in thensel ves,
relating to when the trial becane a pendi ng one; and

requiring courts to engage in trivial, tinme-consumng and at
times elusive enquiries into such fortuitous factors before
deci di ng on whet her to acknow edge fundanental rights or not in
t he particul ar case.

On the interpretation which | propose, none of these probl ens
arise and none of these tine-wasting enquiries should be
necessary. That is not nerely a consequence of the purposive
and proportionate interpretation but an el enent of it.

Even if the cases are relatively few, that is, they only
potentially affect some tens of thousands of people, and in
practice only relate to a few dozen people who have actually
rai sed constitutional points, the inpact can be quite severe.
It could affect whether or not to inpose the death sentence,
corporal punishnment and inprisonnment for civil debt. It could
involve a court convicting sonmeone even though it had a
reasonabl e doubt as to his or her guilt, and causi ng substanti al
i njustice by denying counsel to an indigent person.

Mahormed J has dealt trenchantly with these incongruities and
injustices. | merely add that these are not hypothetical cases
conjured up for the purposes of a classroom debate or a late
night television progranme. Each and every one of the above
i ssues has cone before this court. In each case we have been
haunted - unnecessarily on ny version - by section 241(8). In
each case, the rights of an accused person in a profound way
stood to be affected. In ny view, the potential damage goes
further. The narrowliteral view [with its broad inplications]
of section 241(8) that divines its purpose fromits words al one
and effectively excludes the rest of the Constitution,
under pl ays the synbolical inportance that a decisive break with
the past has for mllions of people, and flattens the resonance
for the public at large of the promise inplicit in and the hope
i nspired by Chapter 3.

Concl usi on
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There are circunstances of transition where a certain nmeasure of
incongruity and even injustice is inevitable. |In the present
case, however, the incongruity flows not fromthe nature of the
process itself, as contenplated by the framers, but from the
node of interpretation, as adopted by sections of the judiciary.
If one applies a strict literal test of section 241(8) on its
own, and if one believes as Lord Hal sbury did a century ago,
that the | awnmaker is an i deal person who never makes a ni st ake, ¥’
then one m ght have no option but to accept that the franers
actually intended the above consequences, in the sense of
deliberately casting the linguistic net as wide as possible so
as to cover all these situations.

Even accepting the less idealized vision which I am sure the
framers of today would have of thenselves, there could, of
course, be circunstances where the only correct interpretation
woul d be that section 241(8) nust be taken to override Chapter
3. These circunstances woul d include the situation where it is
clear from the |anguage and the context that the franers

consciously adverted to and accepted such a necessity. |If this
drastic consequence was manifestly the inevitable price of
avoiding judicial disruption, then | could accept that the

framers contenplated it, made their calculation and, if the
expression is not too undignified, bit the constitutional
bul | et.

Yet it seens to ne that there is no intrinsic reason why the
functional objectives of avoiding unnecessary disruption to
court proceedi ngs cannot be harnonized with the fundanental
rights of Chapter 3 and with the protective jurisdiction given
to this court in Chapter 7. Put another way, there is no reason
why the m schief of disruption to the adm nistration of justice
shoul d not be countered w thout producing the counter-m schief
of nullification of the principles that |ie at the heart of the
constitution.

In reality, the | anguage of section 241(8) is open-ended rat her
than conpelling on this score. |If the franers had intended a
Constitution which in effect bit off its owmn |leg, they would
have developed a text that left no doubt of such a drastic
i ntention.

The issue in the present case cannot be reduced to one of
deciding which interpretation gives rise to the greater or
| esser nunber of anonalies. Rat her, we nust discern which

87 I ncone Tax Speci al Purposes Commi ssioner v Pensel (1891) AC 531 at 549
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produces anonmlies nost at variance with the character and
design of the Constitution. In this respect, functional
difficulties will count for far less than what | mght call
‘fundanental rights' anomalies. Practical problens can al ways
be dealt with in a practical way. Rights are of a different
order, and it is our duty to uphold them wherever possible.

The approach | adopt therefore purposefully applies a
restrictive interpretation to the further reaches of section
241(8) so as to: balance it against the specific rights
guaranteed in Chapter 3; avoid incongruous results to which the
framers had not adverted and which they coul d not reasonably be
t hought to have intended; obviate consequences that are not
necessary for the achi evenent of the objective the provision was
i ntended to serve; and express rather than go agai nst the intent
of the Constitution |ooked at as a whole. In relation to
Chapter 3, ny interpretation also involves a limtation, nanely,
to its reach in tinme, in the sense that it is not applied
retrospectively to undermne the validity of proceedings up to
27 April 1994, or to negate rights which had al ready accrued at
t hat date.

More specifically, | find that a proper interpretation of
section 241(8) in its constitutional context requires that the
phrase 'shall be dealt with' nust be construed as if it stated
"subject to the provisions of Chapter 3' and not as if it stated
'notw t hst andi ng the provisions of Chapter 3'.

In this way, the two sets of provisions are harnoni zed, and, if

| mght put it that way, David and Goliath refrain from nortal
strife.
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