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JUDGMENT

MOSENEKE J:

Introduction

[1] This case raises important constitutional issues of equality, restitutionary
measures and unfair discrimination. These issues arise within the context of a
challenge to the constitutionality of certain rules of the Political Office-Bearers
Pension Fund (the Fund) that provided for differentiated employer contributions in
respect of members of Parliament and other political office-bearers between 1994 and

1999.
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[2] The constitutional attack is mounted on two grounds. The first is that the
relevant rules of the Fund offend the equality provisions of the Constitution because
they are unfairly discriminatory. The second ground is that, in any event, the Fund as
a whole is a nullity because it was not validly established under section 190A of the

interim Constitution' or section 219 of the Constitution.” The equality challenge is

! Section 190A provides:

“(1) There shall be paid out of and as a charge on the pension fund referred to in subsection
(2) to a political office-bearer upon his or her retirement as a political office-bearer, or to his
or her widow or widower or dependent or any other category of persons as may be determined
in the rules of such pension fund upon his or her death, such pension and pension benefits as
may be determined in terms of the said rules.
(2) A pension fund shall be established for the purposes of this section after consultation with
a committee appointed by Parliament, and such a fund shall be registered in terms of and be
subject to the laws governing the registration and control of pension funds in the Republic.
(3) All political office-bearers shall be members of the said pension fund.
(4) Contributions to the said fund by members of the fund shall be made at a rate to be
determined in the rules of the fund, and such contributions shall be deducted monthly from the
remuneration payable to members as political office-bearers.
(5) Contributions to the said fund by the State shall be made at a rate to be determined by the
President, and such contributions shall be paid monthly from the National Revenue Fund and
the respective Provincial Revenue Funds, according to whether a member serves at national or
provincial level of government.
(6) In this section “political office-bearer” means —

(a) an Executive Deputy President;

(b) a Minister or Deputy Minister;

(c) a member of the National Assembly or the Senate;

(d) the Premier or a member of the Executive Council of a province;

(e) a member of a provincial legislature;

(f) a diplomatic representative of the Republic who is not a member of the public

service; or

(g) any other political office-bearer recognised for purposes of this section by an Act

of Parliament.”

2 Section 219 states:

“(1) An Act of Parliament must establish a framework for determining —

(a) the salaries, allowances and benefits of members of the National Assembly, permanent
delegates to the National Council of Provinces, members of the Cabinet, Deputy Ministers,
traditional leaders and members of any councils of traditional leaders; and

(b) the upper limit of salaries, allowances or benefits of members of provincial legislatures,
members of Executive Councils and members of Municipal Councils of the different
categories.

(2) National legislation must establish an independent commission to make recommendations
concerning the salaries, allowances and benefits referred to in subsection (1).

(3) Parliament may pass the legislation referred to in subsection (1) only after considering any
recommendations of the commission established in terms of subsection (2).

(4) The national executive, a provincial executive, a municipality or any other relevant
authority may implement the national legislation referred to in subsection (1) only after
considering any recommendations of the commission established in terms of subsection (2).
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contested on the basis that the differentiation in the rules of the Fund is not unfairly
discriminatory because it constitutes a “tightly circumscribed affirmative action

measure” permissible under the equality provisions of our Constitution.

[3] The claimant is Mr Frederik Jacobus van Heerden (respondent). He served as a
National Party member of the old Parliament from 1987 to 1994. With the advent of
the new democratic Parliament in 1994, he was returned to office for the same
political party as member of the National Assembly until April 1999. Like many
parliamentarians whose term straddled the old and new Parliaments, he is a member of
the Fund and of the Closed Pension Fund (CPF).> He purports to act also on behalf of
145 other similarly placed members of the Fund. Thring J, sitting in the Cape High
Court (High Court), upheld the claim and declared the provisions of rule 4.2.1 of the
Fund to be unconstitutional and invalid in Van Heerden v The Speaker of Parliament
and Others (the High Court judgment).® The Minister of Finance, the first applicant,
and the Fund, the second applicant, are aggrieved by this decision and seek leave of

this Court to appeal against it.

Factual background

(5) National legislation must establish frameworks for determining the salaries, allowances
and benefits of judges, the Public Protector, the Auditor-General, and members of any
commission provided for in the Constitution, including the broadcasting authority referred to
in section 192.”

3 Described in more detail in paras 5 and 6 below.

4 Case no 7067/01, 12 June 2003, unreported.
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[4] From 1983 to 1994, the pension benefits of members of the tricameral
Parliament and of other political office-bearers were regulated by statute.” In 1993, at
the Kempton Park constitutional negotiations,® the ruling party of the time raised
concern regarding the security of existing pensions of political office-bearers. There
had been speculation by parliamentarians and other political office-bearers of the time
that the new political regime may not continue to pay their pension benefits. The
negotiating parties agreed that a pension fund exclusive to members of the old
Parliament and other political office-bearers of the time would be established and fully
funded to pay defined benefits to its members, whether they were re-elected or not as

members of the first democratic Parliament of 1994.

[S] Pursuant to this agreement, legislation established the CPF.” It came into
operation on 5 January 1994. As its name intimates, the CPF had several exclusionary
features. Only members of Parliament and political office-bearers who held office
before 1994 could become its members.® No new members could be admitted. It

follows that persons who were elected to Parliament for the first time in the 1994

> Members of Parliament and Political Office-Bearers Pension Scheme Act 112 of 1984 (the previous Pension
Act).

% These were the negotiations between the liberation movement and other political parties on the one hand, and
the apartheid government on the other, for the adoption of an interim Constitution and the establishment of a
democratic government. They were formally known as the Multi-Party Negotiation Process.

7 Closed Pension Fund Act 197 of 1993,

¥ This is because the CPF only provided benefits to people already provided for by the previous Pension Act.
This included all existing parliamentarians and office bearers. The relevant part of section 3 of the CPF Act
provides:

“(1) Every person who receives a pension in terms of a pension provision or who on the
termination of membership of the Pension Scheme or on the vacation of the office mentioned
in section 13 of the Constitution or on the death of such person becomes entitled to the
payment of a pension, shall be a member of the fund.”
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general elections were excluded. A further significant feature is that members of the
old Parliament who on the 26 April 1994 had not served for a period of seven and a

half years were entitled only to a gratuity.’

[6] Yet another distinguishing feature of the CPF is its financing provisions. The
pension liability of the CPF to its beneficiaries was to be fully financed by public
funds and not based on employer or employee contributions.'” As a result, after
January 1994, its members were not required to make any contributions to the CPF
irrespective of whether they were returned to office or not in the 1994 general

elections.

[7] Another relevant sequel to the negotiations at Kempton Park was the
establishment of a Special Pension Fund to provide for people who had undergone

sacrifices in order to bring about the new democratic order."'

? Section 9(1)(a) of the previous Pension Act provides for the payment of office bearers with more than
five years of pensionable service. Section 9(1)(b) provides for a lesser payment to office bearers with
less than five years pensionable service. Under section 8(a), ordinary members of Parliament could
only receive pension payments if they had served seven and a half years of pensionable service, but
instead received a gratuity if they had served for less than five years under section 11(2). The result
was that benefits accruing to members of less than 5 years were substantially less.

' Section 9 of the Closed Pension Fund Act. This was confirmed in an affidavit by Alant, former
Adjunct Minister of Finance:

“[Dlie Geslote Pensioenfonds is mettertyd ten volle befonds. Die betaling van al die
pensioene van al die lede van die Geslote Pensioenfonds is dus ten volle verseker.”

"' The Special Pensions Act 69 of 1996 provides for pensions of not more than R30 000 per annum for
individuals aged between 45 and 64 years at the time of enactment. Within this age band, individuals with 7
years of qualifying service would receive a pension of R14 400 per annum, whilst individuals with 15 years
service would receive a pension of R24 000 per annum.
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[8] As the new democratic Parliament of April 1994 convened, it and its members
had no pension arrangements. A new pension fund for the new Parliament had to be
brought into being. This was in fact a constitutional obligation under section 190A of
the interim Constitution.'”” Clearly, this constitutional obligation could not be
achieved at the outset. The setting up of a new pension fund was a venture that would
take time. As an interim measure, all concerned agreed that from 27 April 1994, the
National Assembly and each of its members would contribute 12,5% and 7,5% of a
member’s pensionable annual income respectively towards the pension fund to be
formed.” Pending the creation of the envisaged pension fund, employer and member
contributions were paid to the Public Investment Commission, subject to the accrued
aggregate capital and interest thereon being refundable to the pension fund to be

formed.

[9] For reasons not immediately apparent, four years elapsed before Parliament
turned its attention to its own new pension scheme. In June 1998, Parliament
supported recommendations on the formation of the new pension fund, with four

political parties in Parliament dissenting.'* On 3 August 1998 a parliamentary

12 For the text of section 190A, see n 1 above.

> These employer and employee contributions were based on the Melamet Report, a report delivered by the
Interim Committee of Inquiry into Conditions of Remuneration of Elected Members of the National and
Provincial Governments. This Committee was appointed in 1994 by the State President to make
recommendations on remunerations, pending the establishment of a commission under section 207 of the
interim Constitution. The Committee was chaired by Justice Melamet. The Report, delivered on 30 April 1994,
recommended that members contribute 7,5% of their pensionable salary, and that government contribute 12,5%
of the pensionable salary towards retirement benefits (at 33-5).

'* The National Party, the Democratic Party, the Freedom Front and the Pan-Africanist Congress of Azania.
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committee' tabled before the National Assembly a further report on the nature,
benefits and management of the new pension fund.'® The report included a proposal
that pension contributions by employers for the period 27 April 1994 to 30 April 1999
should be paid retrospectively on a differentiated basis to new and continuing political
office-bearers. On 13 August 1998, the report was debated and adopted by the
National Assembly with only one party dissenting.'” Towards the end of 1998, only a
few months before the end of the first term of the new Parliament, the Fund was
established but took effect retrospectively from 27 April 1994. The rules of the new
fund were finalised and registered in terms of section 4(4) of the Pension Funds Act.'®
Predictably, the main object of the Fund was to provide for retirement, death and other

benefits for serving and retired parliamentarians.'’

The rules of the Fund
[10] The rules of the Fund create three categories of members. Rule 2 spells out the

categories:

“‘Category A Member’ shall mean a Member who has been notified to the Trustees
by the Employer as a Member who has not reached age 49 years and who is not a

member of the Closed Pension Fund.

' Chaired by an African National Congress Member of Parliament, Mr Peter Hendrickse.
'® The Hendrickse Report, 3 August 1998.

' The Freedom Front.

'* Act 24 of 1956.

19 Rule 1.3 of the Fund.
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‘Category B Member’ shall mean a Member who has been notified to the Trustees by
the Employer as a Member who has reached age 49 years and who is not a member of
the Closed Pension Fund.

‘Category C Member’ shall mean a Member who is a member of the Closed Pension

Fund.”

The rules require that each member must make a contribution to the Fund towards
retirement benefits at a monthly and uniform rate of one-twelfth of 7,5% of his or her
annual pensionable salary. However, the contributions payable by the various
employers®® within the Fund are calculated according to a differentiated scale. Rule

4.2.1 prescribes the variance in this manner:

“The Employer shall make contributions towards the retirement benefit of each
Member in its Service at the rate of:
(a) in the case of a Category A Member, one twelfth of 17 per cent of his
Pensionable Salary;
(b) in the case of a Category B Member
(1) for the period of 27 April 1994 to 30 April 1999, one twelfth of 20 per cent of

his Pensionable Salary;

(¢) in the case of a Category C Member

0 Rule 2 of the Fund defines “employer” as:

“an Employer admitted to the Fund with the consent of the Minister and shall include: The National Assembly;
The National Council of Provinces; The nine Provincial Legislatures; Any department of State where Political
Office-Bearers are in Service.”

“Political office bearer” is in turn defined as:

“(a) an Executive Deputy President;

(b) a Minister or Deputy Minister;

(c) a member of the National Assembly or National Council of Provinces (Senate);

(d) the Premier or a member of the Executive Council of a province;

(e) a member of the Provincial Legislature;

(f) a diplomatic representative of the Republic who is not a member of the public service; or
(g) any person recognised as a Political Office-Bearer for the purposes of Section 190A of the
Interim Constitution.”
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(1) for the period of 27 April 1994 to 30 April 1999, one twelfth of 10 per cent of

his Pensionable Salary”.

From 1 May 1999, the differentiation between the three categories fell away, and the
contribution of employers became standardised for all members at a rate of one-

twelfth of 17 percent of their annual pensionable salaries.

[11] The nub of the respondent’s unfair discrimination complaint is that over the
designated five years the differentiated employer contributions scheme improperly
disfavours him and other category C members who are in receipt of pensions from the
CPF, in comparison with new parliamentarians who are either below or above 49

years of age and do not receive pension benefits from the CPF.

The High Court

[12] The High Court found that the challenged provisions are not mere
“differentiation” but rather “discriminatory in nature” because for five years lower
employer contributions were paid for the less favoured class of members of the Fund
to which they all belonged and contributed equally, with the result that the less
favoured class of members will receive substantially smaller pensions than will
members of the favoured classes. It also found the differentiation to be “prima facie
unfair” because first, it is arbitrary as no reason is advanced for it and secondly, it is

based on intersecting grounds of race and political affiliation — the latter a matter of
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conscience and belief — all being prohibited grounds listed in section 9(3) of the

Constitution.?!

[13] The High Court reasoned that a person who relies on section 9(2) to justify
discriminatory measures bears the “onus” of establishing on a balance of probabilities
that the measures have been taken to promote the achievement of equality and that
“generally speaking it cannot be an easy onus to discharge”. The discrimination, it
held, has to be “convincingly justified” to discharge the presumption of unfairness

under section 9(5).

[14] The High Court found that the Minister and the Fund had failed to discharge the
“onus” that the impugned measures are justified under section 9(2) because the
measures relied upon do not bear a rational connection to the end they purport to
achieve. It held that there is no “causal nexus” between means and ends because it
has not been shown that in order to benefit members of the favoured categories less

must be given to the disfavoured category.

[15] The High Court took the view that even if the measures were assumed to be
directed at promoting the achievement of equality they were unlikely to do so because

on “various calculations . . . the alleged inequality between categories A and B, on the

2 Section 9(3) provides:
“The state may not unfairly discriminate directly or indirectly against anyone on one or more

grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.”

10
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one hand and category C, on the other, subsisted.”** It also held that even accepting
that the disfavoured members (category C) are now better off than the other categories
(A and B) that would not cure the defect in the ameliorative measures. It concluded
that the measures were not only “haphazard, random and overhasty” but also
“arbitrary”. The High Court held the differentiated employer contributions to be
unconstitutional and declared them invalid. However, no order was made regulating

the consequences of the declaration of invalidity on the Fund and its members.

[16] The High Court dismissed the assertion by the Minister and the Fund that
certain interested parties to the proceedings had not been joined and condoned the
delay on the part of the claimant in instituting the claim. Since the claimant had
succeeded on other grounds, the High Court found it unnecessary to decide the merits
of the claim that the Fund had been improperly established in breach of the President’s

constitutional obligations under section 190A of the interim Constitution.

Equality submissions

[17] Before us, the gravamen of the applicants’ complaint is that the High Court
misconceived the true nature of the equality protection recognised by our Constitution,
by resorting to a formal rather than a substantive notion of equality. They argued that
the purpose of the differentiated scheme of employer benefits was to advance equality

by identifying three separate indicators of need for increased pension benefits over a

22 High Court judgment above n 4 at 19.

11
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finite period. In that way the scheme rationally pursues a legitimate governmental

purpose of distributing pensions on an equitable basis.

[18] The applicants urged us to have regard to the actual impact of the differentiated
employer contribution scheme. Its effect on the respondent and members of his class
is that they remain considerably privileged and better off in respect of their pension
benefits than members of the favoured categories A and B. Moreover, it was
submitted, the scheme is neither unfair nor invasive of the dignity of anyone. The
complaint of the respondent and his class is not one that says the scheme invades their
dignity but rather one propelled by financial benefit out of public funds and a desire to

maintain historical privilege.

[19] In this Court, the argument advanced by the respondent had three components.
He argued that ameliorative measures under section 9(2) of the Constitution, if based
on any of the anti-discrimination grounds listed in section 9(3), constitute, in his
words, “positive discrimination” and must be presumed unfair. The party
implementing the measures must show them to be fair. The differentiation here, he
argues, is informed by race because the scheme has a disproportionate impact on 143
white, coloured and Indian members of Parliament as against two black members.*
He urged us to take the view that the applicants have failed to rebut the resultant

presumption of unfairness of the discriminatory measures.

 The racial and gender composition of members of the Closed Pension Fund who remained in Parliament after
27 April 1994 is: Blacks 2, Indians 11, Coloureds 28 and Whites 105, and 6 members of the class are women.

12
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[20] A further contention of the respondent is that the scheme is unfair because the
state does not allege that in order to benefit the favoured group it was essential that the
disfavoured group should receive lower employee benefits. In his view, limited
resources do not necessitate the scheme, as the state cannot credibly claim that it
cannot afford to pay pension contributions for all members at the same level. After all
from 1999 it did. In emphasising the point that the state is not out of pocket, the
respondent draws attention to an announcement by the Minister on 12 November
2003, a date after the judgment of the High Court, that the national treasury plans to
put aside as a budget item R400 million for additional service benefits for members of

Parliament and of provincial legislatures.

[21] The respondent concedes the correctness of the comparative actuarial
calculations, presented by the Minister and the Fund, which indicate that members of
Parliament who are also members of the CPF are better off than those who are not
despite the increased employer contribution. It is contended, however, that this is not
so in all cases. The respondent points to 15 category C members who are saddled
with membership of the CPF without the benefit of generous pensions.** He regards

these cases as jammergevalle.

He argues that in testing the constitutional invalidity
of the challenged scheme, an objective approach would require that the position of all

members affected by the challenged measure should be considered. As a result, he

?* In their papers, the state and the Fund provide pension details of the disfavoured, category C members. They
contend that only 13 to 17 members may be properly regarded as in receipt of meagre pension benefits from the
CPF and for that reason are loosely referred to as jammergevalle.

% This phrase loosely translated means “the unfortunate ones”.

13
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submitted, the adverse impact of the scheme on the jammergevalle is sufficient to

render the employer contributions scheme as a whole unfairly discriminatory.

Equality and unfair discrimination

[22] The achievement of equality goes to the bedrock of our constitutional
architecture.”® The Constitution commands us to strive for a society built on the
democratic values of human dignity, the achievement of equality, the advancement of

7 Thus the achievement of equality is not only a

human rights and freedom.’
guaranteed and justiciable right in our Bill of Rights but also a core and foundational

value; a standard which must inform all law and against which all law must be tested

for constitutional consonance.”®

[23] For good reason, the achievement of equality preoccupies our constitutional
thinking. When our Constitution took root a decade ago our society was deeply

divided, vastly unequal and uncaring of human worth. Many of these stark social and

% Ex Parte Gauteng Provincial Legislature: In re Dispute Concerning the Constitutionality of Certain
Provisions of the Gauteng School Education Bill of 1995 1996 (3) SA 165 (CC); 1996 (4) BCLR 537 (CC) at
para 52; Fraser v Children’s Court, Pretoria North, and Others 1997 (2) SA 261 (CC); 1997 (2) BCLR 153
(CC) at para 20; President of the Republic of South Africa and Another v Hugo 1997 (4) SA 1 (CC); 1997 (6)
BCLR 708 (CC) at para 74; Bel Porto School Governing Body and Others v Premier, Western Cape, and
Another 2002 (3) SA 265 (CC); 2002 (9) BCLR 891 (CC) at para 6; Satchwell v President of the Republic of
South Africa and Another 2002 (6) SA 1 (CC); 2002 (9) BCLR 986 (CC) at para 17. The importance of equality
(although specifically in relation to gender) has also been recognised in the regional and international sphere;
see Heyns (ed) Human Rights Law in Africa Vol 1 (Martinus Nijhoff Publishers, Boston 2004) at 845-50.

*7 Sections 1(a) and 7(1) of the Constitution.

* Some academic writers draw attention to the place of the right to equality as a constitutional value, which
goes beyond the individual or personal affront of the claimant. See Albertyn and Goldblatt “Facing the
challenge of transformation: difficulties in the development of an indigenous jurisprudence of equality” (1998)
14 SAJHR 248 at 272-3. See also Gutto Equality and Non-Discrimination in South Africa: The Political
Economy of Law and Law Making (New Africa Books, Cape Town 2001) at 128, who discusses equality as a
core or foundational value.

14



MOSENEKE J

economic disparities will persist for long to come. In effect the commitment of the
Preamble is to restore and protect the equal worth of everyone; to heal the divisions of
the past and to establish a caring and socially just society. In explicit terms, the
Constitution commits our society to “improve the quality of life of all citizens and free

the potential of each person”.*’

[24] Our supreme law says more about equality than do comparable constitutions.
Like other constitutions, it confers the right to equal protection and benefit of the law
and the right to non-discrimination. But it also imposes a positive duty on all organs
of state to protect and promote the achievement of equality’® — a duty which binds

the judiciary too.’’

[25] Of course, democratic values and fundamental human rights espoused by our
Constitution are foundational. But just as crucial is the commitment to strive for a
society based on social justice.”> In this way, our Constitution heralds not only equal
protection of the law and non-discrimination but also the start of a credible and
abiding process of reparation for past exclusion, dispossession, and indignity within

the discipline of our constitutional framework.

* Preamble to the Constitution.

3% Section 7(2).

3! Section 8(1).

32 Bel Porto above n 26 at para 6; Government of the Republic of South Africa and Others v Grootboom and
Others 2001 (1) SA 46 (CC); 2000 (11) BCLR 1169 (CC) at para 1; Investigating Directorate: Serious
Economic Offences and Others v Hyundai Motor Distributors (Pty) Ltd and Others: In re Hyundai Motor

Distributors (Pty) Ltd and Others v Smit NO and Others 2001 (1) SA 545 (CC); 2000 (10) BCLR 1079 (CC) at
para 21.

15
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[26] The jurisprudence of this Court makes plain that the proper reach of the
equality right must be determined by reference to our history and the underlying
values of the Constitution.”> As we have seen a major constitutional object is the
creation of a non-racial and non-sexist egalitarian society underpinned by human
dignity, the rule of law, a democratic ethos and human rights.** From there emerges a
conception of equality that goes beyond mere formal equality and mere non-
discrimination which requires identical treatment, whatever the starting point or
impact.® Of this Ngcobo J, concurring with a unanimous Court, in Bato Star Fishing
(Pty) Ltd v The Minister of Environmental Affairs and Tourism and Others® observed

that:

“In this fundamental way, our Constitution differs from other constitutions which
assume that all are equal and in so doing simply entrench existing inequalities. Our
Constitution recognises that decades of systematic racial discrimination entrenched
by the apartheid legal order cannot be eliminated without positive action being taken
to achieve that result. We are required to do more than that. The effects of

discrimination may continue indefinitely unless there is a commitment to end it.”*’

[27] This substantive notion of equality recognises that besides uneven race, class

and gender attributes of our society, there are other levels and forms of social

3 Brink v Kitshoff NO 1996 (4) SA 197 (CC); 1996 (6) BCLR 752 (CC) at para 40; Hugo above n 26 at para 41;
Prinsloo v Van der Linde and Another 1997 (3) SA 1012 (CC); 1997 (6) BCLR 759 (CC) at para 31; Pretoria
City Council v Walker 1998 (2) SA 363 (CC); 1998 (3) BCLR 257 (CC) at para 26; Satchwell above n 26 at para
17.

3 See, for example, sections 1(a), 7(1) and 39(1)(a).

3% Gutto above n 28.

362004 (7) BCLR 687 (CC).

371d at para 74 (footnotes omitted).

16
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differentiation and systematic under-privilege, which still persist. The Constitution
enjoins us to dismantle them and to prevent the creation of new patterns of
disadvantage.” It is therefore incumbent on courts to scrutinise in each equality claim
the situation of the complainants in society; their history and vulnerability; the history,
nature and purpose of the discriminatory practice and whether it ameliorates or adds to
group disadvantage in real life context,” in order to determine its fairness or otherwise
in the light of the values of our Constitution. In the assessment of fairness or
otherwise a flexible but “situation-sensitive”* approach is indispensable because of
shifting patterns of hurtful discrimination and stereotypical response in our evolving
democratic society. The unfair discrimination enquiry requires several stages. These

are set out by this Court in Harksen v Lane NO and Others."!

Restitutionary measures

[28] A comprehensive understanding of the Constitution’s conception of equality
requires a harmonious reading of the provisions of section 9. Section 9(1) proclaims
that everyone is equal before the law and has the right to equal protection and benefit
of the law. On the other hand, section 9(3) proscribes unfair discrimination by the
state against anyone on any ground including those specified. Section 9(5) renders

discrimination on one or more of the listed grounds unfair unless its fairness is

3 See, for example, Hoffmann v South African Airways 2001 (1) SA 1 (CC); 2000 (11) BCLR 1211 (CC).
3% Hugo above n 26 at para 41; Walker above n 33 at paras 46 and 128.

40 National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others 1999 (1) SA 6
(CC); 1998 (12) BCLR 1517 (CC) at para 126.

411998 (1) SA 300 (CC); 1997 (11) BCLR 1489 (CC) at para 54.

17
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established. However, section 9(2) provides for the achievement of full and equal
enjoyment of all rights and freedoms and authorises legislative and other measures
designed to protect or advance persons or categories of persons disadvantaged by
unfair discrimination. Restitutionary measures, sometimes referred to as “affirmative
action”, may be taken to promote the achievement of equality. The measures must be
“designed” to protect or advance persons disadvantaged by unfair discrimination in

order to advance the achievement of equality.

[29] Section 9(1) provides: “Everyone is equal before the law and has the right to
equal protection and benefit of the law.” Of course, the phrase “equal protection of
the laws” also appears in the 14™ Amendment of the US Constitution. The American
jurisprudence has, generally speaking, rendered a particularly limited and formal
account of the reach of the equal protection right.** The US anti-discrimination
approach regards affirmative action measures as a suspect category which must pass
strict judicial scrutiny. The test requires that it be demonstrated that differentiation on
the grounds of race is a necessary means to the promotion of a compelling or
overriding state interest. A rational relationship between the differentiation and a state
interest would be inadequate.” Our equality jurisprudence differs substantively from

the US approach to equality. Our respective histories, social context and

2 See, for example, Washington v Davis 426 US 229 (1976) and General Electric Co v Gilbert 429 US 125
(1976). Section 15(1) of the Canadian Charter of Rights and Freedoms also protects equality “before and under
the law” and warrants “equal protection and equal benefit of the law”. For its authoritative interpretation see,
for example, R v Turpin [1989] 1 SCR 1296.

# Compare McLaughlin v Florida 379 US 184 (1964) at 191. Also see a critical discussion of the relevant

American precedent in Van Wyk et al Rights and Constitutionalism: The New South African Legal Order (Juta
and Co, Cape Town 1994) at 198-9.

18
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constitutional design differ markedly. Even so, the terminology of “affirmative
action” has found its way into general use and into a number of our statutes directed at
prohibiting unfair discrimination and promoting equality, such as the Employment
Equity Act 55 of 1998 and the Promotion of Equality and the Prevention of Unfair
Discrimination Act 4 of 2000. But in our context, this terminology may create more
conceptual and other difficulties than it resolves. We must therefore exercise great
caution not to import, through this route, inapt foreign equality jurisprudence which
may inflict on our nascent equality jurisprudence American notions of “suspect
categories of state action” and of “strict scrutiny”. The Afrikaans equivalent
“regstellende aksie” is perhaps juridically more consonant with the remedial or

restitutionary component of our equality jurisprudence.

[30] Thus, our constitutional understanding of equality includes what Ackermann J
in National Coalition for Gay and Lesbian Equality and Another v Minister of Justice
and Another* calls “remedial or restitutionary equality”.* Such measures are not in
themselves a deviation from, or invasive of, the right to equality guaranteed by the

Constitution. They are not “reverse discrimination” or “positive discrimination”*® as

* Above n 40.
*1d at para 61.

* See debate on the nature of these measures in De Waal et al The Bill of Rights Handbook 4 ed (Juta and Co,
Cape Town 2001) at 223-5; Gutto above n 28 at 204-5. See also Du Plessis and Corder Understanding South
Africa’s Transitional Bill of Rights (Juta and Co, Cape Town 1994) at 144-5; Kentridge “Equality” in
Chaskalson et al Constitutional Law of South Africa (Juta and Co, Cape Town 1999) at para 14-59-60; Cachalia
et al Fundamental Rights in the New Constitution (Juta and Co, Cape Town 1994) at 31; Rycroft “Obstacles to
employment equity?: The Role of Judges and Arbitrators in the Interpretation and Implementation of
Affirmative Action Policies” (1999) 20 Industrial Law Journal 1411; Pretorius “Constitutional Standards for
Affirmative Action in South Africa: A Comparative Overview” Heidelberg Journal of International Law Vol 61
(2001) 403; Van Reenen “Equality, discrimination and affirmative action: an analysis of section 9 of the
Constitution of the Republic of South Africa” (1997) 12 SA Publiekreg/Public Law 151.
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argued by the claimant in this case. They are integral to the reach of our equality
protection. In other words, the provisions of section 9(1) and section 9(2) are
complementary; both contribute to the constitutional goal of achieving equality to
ensure “full and equal enjoyment of all rights”.*’ A disjunctive or oppositional

reading of the two subsections would frustrate the foundational equality objective of

the Constitution and its broader social justice imperatives.

[31] Equality before the law protection in section 9(1) and measures to promote
equality in section 9(2) are both necessary and mutually reinforcing but may
sometimes serve distinguishable purposes, which I need not discuss now. However,
what is clear is that our Constitution and in particular section 9 thereof, read as a
whole, embraces for good reason a substantive conception of equality inclusive of
measures to redress existing inequality. Absent a positive commitment progressively
to eradicate socially constructed barriers to equality and to root out systematic or
institutionalised under-privilege, the constitutional promise of equality before the law

and its equal protection and benefit must, in the context of our country, ring hollow.

[32] The High Court favoured the approach that in effect, the measures under attack
were not mere differentiation but discriminatory and that they must be convincingly
justified because they are premised on grounds listed in section 9(3) and therefore

attract an onus “that cannot be easy to discharge”. In Public Servants Association of

47 Section 9(2). See also National Coalition for Gay and Lesbian Equality above n 40 at para 62:
“Substantive equality is envisaged when section 9(2) unequivocally asserts that equality includes ‘the

5 9

full and equal enjoyment of all rights and freedoms’.
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South Africa and Others v Minister of Justice and Others,” Swart J, in dealing with
the “affirmative action” claim of the government in that case, adopted an equivalent
route in the interpretation and application of section 8(3)(a) of the interim
Constitution. I am unable to agree with that approach. Legislative and other measures
that properly fall within the requirements of section 9(2) are not presumptively unfair.
Remedial measures are not a derogation from, but a substantive and composite part of,
the equality protection envisaged by the provisions of section 9 and of the
Constitution as a whole. Their primary object is to promote the achievement of
equality. To that end, differentiation aimed at protecting or advancing persons
disadvantaged by unfair discrimination is warranted provided the measures are shown

to conform to the internal test set by section 9(2).

Onus of proof and section 9(2)

[33] It seems to me plain that if restitutionary measures, even based on any of the
grounds of discrimination listed in section 9(3), pass muster under section 9(2), they
cannot be presumed to be unfairly discriminatory.’ To hold otherwise would mean
that the scheme of section 9 is internally inconsistent or that the provisions of section

9(2) are a mere interpretative aid or even surplusage.”® I cannot accept that our

#1997 (3) SA 925 (T); 1997 (5) BCLR 577 (T).

* For writers who seem to favour the view that once measures have been shown to qualify as designed to
protect and advance groups previously disadvantaged they are not open to constitutional attack on the grounds
of fairness or disproportionality, see Du Plessis and Corder above n 46; Kentridge above n 46; Cachalia above n
46; Rycroft above n 46; De Waal et al above n 46; Van Wyk above n 43 at 207-9. For the opposite view, see
Pretorius above n 46.

%% Van Reenen above n 46, who argues that in the light of the substantive notion of the equality which may be

gathered from all the provisions of our Constitution, the provisions of section 9(2) are a redundant interpretative
aid since restitutionary measures are implicit in the notion of equality contemplated in section 9(1).

21



MOSENEKE J

Constitution at once authorises measures aimed at redress of past inequality and
disadvantage but also labels them as presumptively unfair. Such an approach, at the
outset, tags section 9(2) measures as a suspect category that may be permissible only
if shown not to discriminate unfairly. Secondly, such presumptive unfairness would
unduly require the judiciary to second guess the legislature and the executive

concerning the appropriate measures to overcome the effect of unfair discrimination.

[34] Following the reasoning in Public Servants Association,” the High Court made
much of the presumption of unfairness against the differentiated pension scheme and
the burdensome onus it attracts. I have concluded that legislative and other measures,
which properly fall within the provision of section 9(2), do not attract any such

burden.

[35] It follows that the High Court is clearly mistaken in approaching this matter on
the limited basis that it need not decide whether and the extent to which members of
Parliament who were members of the CPF were better off than those who were not,’ 2
since the applicants had omitted to make certain averments, which the court regarded

as essential to discharge the section 9(5) onus.

Requirements of section 9(2)

51 See above n 48 at 979C-D and 9821.

52 See the High Court judgment above n 4 at 15 (regarding onus) and 20 (regarding the decision not to decide
the factual comparison).
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[36] The pivotal enquiry in this matter is not whether the Minister and the Fund
discharged the presumption of unfairness under section 9(5), but whether the measure
in issue passes muster under section 9(2). If a measure properly falls within the ambit
of section 9(2) it does not constitute unfair discrimination. However, if the measure
does not fall within section 9(2), and it constitutes discrimination on a prohibited
ground, it will be necessary to resort to the Harksen test in order to ascertain whether

the measures offend the anti-discrimination prohibition in section 9(3).

[37] When a measure is challenged as violating the equality provision, its defender
may meet the claim by showing that the measure is contemplated by section 9(2) in
that it promotes the achievement of equality and is designed to protect and advance
persons disadvantaged by unfair discrimination. It seems to me that to determine
whether a measure falls within section 9(2) the enquiry is threefold. The first
yardstick relates to whether the measure targets persons or categories of persons who
have been disadvantaged by unfair discrimination; the second is whether the measure
is designed to protect or advance such persons or categories of persons; and the third

requirement is whether the measure promotes the achievement of equality.

[38] The first question is whether the programme of redress is designed to protect
and advance a disadvantaged class. The measures of redress chosen must favour a
group or category designated in section 9(2). The beneficiaries must be shown to be
disadvantaged by unfair discrimination. In the present matter, the Minister and the

Fund submitted that the differentiated contribution scheme was set up to promote the
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attainment of equality between members of the CPF and new members who were in
the past excluded on account of race and or political affiliation. This objective they
would advance by identifying three separate indicators of need for increased pensions
for new parliamentarians. On the facts, however, it is clear that not all new
parliamentarians of 1994 belong to the class of persons prejudiced by past
disadvantage and unfair exclusion. An overwhelming majority of the new members
of Parliament were excluded from parliamentary participation by past apartheid laws

on account of race, political affiliation or belief.

[39] The starting point of equality analysis is almost always a comparison between
affected classes. However, often it is difficult, impractical or undesirable to devise a
legislative scheme with “pure” differentiation demarcating precisely the affected
classes. Within each class, favoured or otherwise, there may indeed be exceptional or
“hard cases” or windfall beneficiaries. That however is not sufficient to undermine
the legal efficacy of the scheme. The distinction must be measured against the
majority and not the exceptional and difficult minority of people to which it applies.
In this regard I am in respectful agreement, with the following observation of Gonthier

J, in Thibaudeau v Canada: **

53 The uncontested evidence of the Chief Director of the Directorate of Pensions Administration of the
Department of Finance and Deputy Chairperson of the Fund, Mr Maritz, is that:

“The overwhelming majority of new political office bearers had been excluded from access to political
office under the tri-cameral regime (and thereby from the generous benefits of the Closed Pension
Fund) by virtue of either their race or their political affiliation or both their race and their political
affiliation.”

5429 CRR (2d) 1 (SCC). See also Miron v Trudel 29 CRR (2d) 189 (SCC).
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“The fact that it may create a disadvantage in certain exceptional cases while
benefiting a legitimate group as a whole does not justify the conclusion that it is

prejudicial.”*

[40] In the context of a section 9(2) measure, the legal efficacy of the remedial
scheme should be judged by whether an overwhelming majority of members of the
favoured class are persons designated as disadvantaged by unfair exclusion. It is clear
that the existence of exceptional cases or of the tiny minority of members of
Parliament who were not unfairly discriminated against under the apartheid regime,
but who benefited from the differential pension contribution scheme, does not affect

the validity of the remedial measures concerned.

[41] The second question is whether the measure is “designed to protect or advance”
those disadvantaged by unfair discrimination. In essence, the remedial measures are
directed at an envisaged future outcome. The future is hard to predict. However, they
must be reasonably capable of attaining the desired outcome. If the remedial
measures are arbitrary, capricious or display naked preference they could hardly be
said to be designed to achieve the constitutionally authorised end.”® Moreover, if it is
clear that they are not reasonably likely to achieve the end of advancing or benefiting
the interests of those who have been disadvantaged by unfair discrimination, they

would not constitute measures contemplated by section 9(2).

> 1d at 32.
%% Prinsloo v Van der Linde above n 33 at paras 24-6 and 36; Jooste v Score Supermarket Trading (Pty) Ltd

1999 (2) SA 1 (CC); 1999 (2) BCLR 139 (CC) at para 16. Also compare the remarks of Van der Westhuizen J
in Stoman v Minister of Safety and Security and Others 2002 (3) SA 468 (T) at 480B-D.
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[42] In Public Servants Association,”” Swart J, in interpreting section 8(3)(a) of the
interim Constitution, held that:

“The measures must be designed to achieve something. This denotes . . . a causal

. . . . 58
connection between the designed measures and the objectives.”

In the present matter Thring J followed this approach and held that no such causal
nexus is present because the sponsor of the differentiated employer contribution
scheme does not say that less had to be paid for the disfavoured category in order to
give more to the favoured group. I cannot support this approach. Section 9(2) of the
Constitution does not postulate a standard of necessity between the legislative choice
and the governmental objective. The text requires only that the means should be
designed to protect or advance. It is sufficient if the measure carries a reasonable
likelihood of meeting the end. To require a sponsor of a remedial measure to establish
a precise prediction of a future outcome is to set a standard not required by section
9(2). Such a test would render the remedial measure stillborn, and defeat the objective

of section 9(2).

[43] It is untenable to require, as Thring J did, that a sponsor of remedial measures
must show a necessity to disfavour one class in order to uplift another. The provisions
of section 9(2) do not prescribe such a necessity test because remedial measures must
be constructed to protect or advance a disadvantaged group. They are not predicated

on a necessity or purpose to prejudice or penalise others, and so require supporters of

7 Above n 48.

% At 989A-B.
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the measure to establish that there is no less onerous way in which the remedial
objective may be achieved. The prejudice that may arise is incidental to but certainly
not the target of remedial legislative choice. On the facts of this case, the members of
the disfavoured class, barring a few, are beneficiaries of a generous publicly funded
pension scheme which pre-dates the differential measure. The favoured categories
are, in the main, not. The disfavoured category was and, as the High Court observed,
remains better situated than its new parliamentary counterparts as far as state-funded

pension benefits go.

[44] The third and last requirement is that the measure “promotes the achievement of
equality”. Determining whether a measure will in the long run promote the
achievement of equality requires an appreciation of the effect of the measure in the
context of our broader society. It must be accepted that the achievement of this goal
may often come at a price for those who were previously advantaged. Action needs to
be taken to advance the position of those who have suffered unfair discrimination in

the past. As Ngcobo J observed in Bato Star:

“The measures that bring about transformation will inevitably affect some members

of the society adversely, particularly those coming from the previously advantaged

communities.”

However, it is also clear that the long-term goal of our society is a non-racial, non-
sexist society in which each person will be recognised and treated as a human being of

equal worth and dignity. Central to this vision is the recognition that ours is a diverse

% Above n 36 at para 76.
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society, comprised of people of different races, different language groups, different
religions and both sexes. This diversity, and our equality as citizens within it, is
something our Constitution celebrates and protects. In assessing therefore whether a
measure will in the long-term promote equality, we must bear in mind this
constitutional vision. In particular, a measure should not constitute an abuse of power
or impose such substantial and undue harm on those excluded from its benefits that

our long-term constitutional goal would be threatened.

Discussion

[45] At the threshold, the challenged pension contribution scheme differentiates
among its members. The differentiation is based on several indicators. However, the
discontent of the respondent is confined to the distinction made between state pension
contributions in respect of pre- and post-1994 parliamentarians. In my view, we are
obliged to look at the scheme as a whole. We must bear in mind its history of
transition from the old to the new 1994 Parliament; the duration, nature and purpose
of the scheme; the position of the complainant and the impact of the disfavour on the

respondent and his class.

[46] The scheme has a finite lifespan of five years. It is a transitional, limited and
temporary tool to allocate public resources. Its effect is retrospective. Nothing
significant turns on that. The scheme was set up late in the life of the first democratic
Parliament. Properly so, the pension benefits of all concerned were best protected by

a retrospective date of commencement. Otherwise all members would have found
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themselves without pension benefits, although they had served Parliament for nearly

four and a half years since April 1994.

[47] The scheme creates several classes of members in regard to employer pension
contributions. The first class (category A) focuses on parliamentarians younger than
49 years of age, who are not members of the CPF. They receive employer
contributions of 17% of their annual pensionable salary. Their colleagues older than
49 years (category B) who are not members of the CPF get a higher contribution of
20%. The third class (category C) receives pension benefits from the CPF and is
allocated employer contributions of 10%. Lastly, the class of those over 49 years
(category B) who left office in 1999 continue to receive a 5% employer contribution
for five years after they left office. Those of the same class who remained in office

receive no comparable benefit.

[48] It is clear to me that the differentiated scale of employer contributions was one
decided and applied to ameliorate past disadvantage related to the pension benefits
need of new political office-bearers, premised on three indicators. First, members
who did not have access to the generous benefits of the CPF, as a class, had a greater
need for pension benefits than the class of members who were already in receipt of
these benefits. The inequality of pensions between the overwhelming majority of new
parliamentarians and the vast majority old parliamentarians arises from past
unjustified legislative and other exclusions of the former. That, in a large measure,

explains the line drawn between new and old parliamentarians. Although the class of
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the new parliamentarians of 1994 is drawn predominantly from disadvantaged
backgrounds, it is racially and gender diverse and drawn from different political

parties.

[49] Within the class of new parliamentarians a sharper indicator of need 1s utilised.
Members over the age of 49 years (category B) being, as a class, closer to retirement,
had a greater need for increased pension benefits than members under that age
(category A). The older class was accordingly given 20% employer contributions

while the younger class received 17% contributions.

[50] Thirdly, within the class of category B, members who left office in 1999, as a
class, had a greater need for increased pension benefits than those who remained in
office because the latter would continue to accumulate benefits under the Fund. The
class that left office in 1999 accordingly continued to receive a 5% employer
contribution for five years after they left office. The class that remained in office
received no comparable benefit because the latter would continue to accumulate

benefits under the Fund.

[51] Within each class of members of the Fund, individual variations are to be
expected. Conceivably some new members of Parliament who do not receive
pensions from the CPF may have accumulated pension benefits before joining
Parliament. Conversely, some old parliamentarians may not receive pensions as

generous as most members of the CPF. Comparable individual variations may be
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found amongst younger members who leave office early or older members who are
elected to office several times. In my view, none of these possible exceptions to the
three membership categories diminishes the efficacy of the indicators as general

guides to the payment of the relative increased pension benefits.

[52] T am satisfied that the evidence demonstrates a clear connection between the
membership differentiation the scheme makes and the relative need of each class for
increased pension benefits. The scheme was designed to distribute pension benefits
on an equitable basis with the purpose of diminishing the inequality between
privileged and disadvantaged parliamentarians. In that sense the scheme promotes the
achievement of equality. It reflects a clear and rational consideration of the need of
the members of the Fund and serves the purpose of advancing persons disadvantaged

by unfair discrimination.

[53] The high watermark of the respondent’s complaint is that the impact of this
differentiation on him and others in his position is that he will earn from the Fund less
pension than otherwise. That is $0.”’ The argument the respondent did not advance is
that, as a class, new parliamentarians who are members of the Fund earn an average
annual pension higher than that earned by him and his class of parliamentarians who

are also members of the CPF. He cannot credibly advance that assertion. The

5% The respondent points out that an “ordinary member” of Parliament with an annual pensionable salary of
R211 385 would be entitled to R335 000 at June 1999 if he or she was a category A member, R425 000 if he or
she was a category B member who left office in 1999, and R370 000 if he or she remained in office. By
contrast, a category C member would earn only R240 000 by that time.
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actuarial evidence tendered by the Minister and the Fund®' demonstrates that the
applicant and his class remain a privileged class of public pension beneficiaries
notwithstanding the challenged remedial measures. Their pensions are indeed
generous and several times more generous than they would, on their pensionable
annual salaries, have been entitled to under comparable public sector pension funds.
Moreover, they are considerably more generous than pensions payable out of the
Special Pension Fund to people who had undergone sacrifices in order to bring about

. 62
the new democratic order.

[54] The respondent does not claim that he and his class of parliamentarians are in
any sense vulnerable or marginalized or that in the past they were unfairly excluded or
discriminated against. Nor do I think that he and his class were. He does not
complain that the scheme is invasive of his dignity or of any of the members of the
CPF. There is no evidence to suggest any indignity. His claim appears to be
propelled by a desire to earn more in circumstances where his pensions benefit is well
ahead of that of his newer colleagues in parliament, despite the remedial measures

challenged.

Jammergevalle

%! This is according to the uncontested evidence of the actuary, Mr Potgieter and Mr Maritz.

62 Based on actuarial figures in the High Court, the CPF benefits are, in general, just under 3 times more
generous than those paid to category B members, 3,81 times more generous than pension funds paid out in the
private sector, and 4 to 5 times more generous than pensions provided under the Special Pensions Act. The
average amount paid out to CPF members was R104 596, 68. For amounts payable under the Special Pension
Fund see above n 11.
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[55] Jammergevalle is an appellation that both counsel used to describe the class of
some 15 members® of the Fund who were also members of the CPF, but did not
receive the generous payments that accrued to the overwhelming majority of
parliamentarians who are members of the CPF. Their terminal benefits were
calculated in accordance with a formula under section 11 of the Members of
Parliament and Political Office-Bearers Pension Scheme Act.** Ordinary members of
the old Parliament who had rendered less than seven and a half years service at April
1994 were entitled to no more than a gratuity. Other office-bearers with less than five
years of service at April 1994 also fall into the category. It is thus clear that within
category C not all members receive generous benefits from the CPF. Their relatively
limited terms of office before the advent of the new Parliament earned them only a
lump gratuity payment in the CPF. Nonetheless, under the differentiated scheme of

the Fund, they fall within the disfavoured category C membership.

[56] The question is whether the adverse impact of the employer contribution
scheme on jammergevalle is such as to render it unfairly discriminatory. One must,
however, keep in mind that they are a notional sub-class comprising approximately
10% of the total class of 146 category C members of the Fund, even on their
argument. In many respects they do not, in terms of state funded pension benefits,
share the financial attributes of 90% of the respondent and class he seeks to represent.

Put differently, jammergevalle are unrepresentative of the class complaining of unfair

53 This is according to the respondent. The Minister and the Fund claim that there may be as few as 13 members
who may be said to fall in that class. Nothing important turns on this marginal difference.

6% See above n 9.
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discrimination and are therefore not an appropriate comparator. The comparison to be
made must be with the overwhelming majority of the class asserting the equality
claim. I am satisfied that the circumstances of this sub-class of category C members

do not invalidate the legal efficacy of the scheme of the Fund.

Conclusion

[57] I have come to the conclusion that it is in the interests of justice to grant this
application for leave to appeal from the decision of the High Court. The order of the
High Court declaring rule 4.2.1 of the Fund unconstitutional and invalid cannot be

supported. The appeal has merit and must be upheld.

Section 190A of the interim Constitution

[58] In his fourth set of affidavits before the High Court, the respondent raised a new
cause of action that the Fund as a whole is invalid as it was not properly established
under section 190A or its employer contributions are not set at a rate determined by

the President.

[59] The High Court declined to decide this cause of action because it had disposed
of the matter on the basis of unfair discrimination. In its further judgment on the
application for leave to appeal and for a certificate in terms of the old Rule 18 of this
Court,” the High Court took the view that the section 190A contention did not form

part of its reasons for judgment and thus cannot be the subject of any appeal. I

6 Van Heerden v The Speaker of National Parliament and Others 7067/2001, 28 October 2003, as yet
unreported.
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respectfully agree that “an argument in support of an appeal on this ground would be
virtually impossible to formulate in logic.” However, in this Court the respondent

persisted in this argument.

[60] The crux of the respondent’s contention is that the Fund has no legal effect
because it was not established in terms of section 190A or, if it was, the levels of
employer contributions to the Fund were set by cabinet resolution and not by the
President as required by section 190A(5). In response, the Minister and the Fund
disavowed any reliance on section 190A for the establishment of the Fund. They
argue that mere reference to section 190A in the affidavit of one of their deponents®

does not convey that the Fund was created under that constitutional provision.

[61] It appears to me plain that the Fund could not be established under the
provisions of section 190A. The Fund came into force on 23 September 1998.%
Section 190A was repealed on 4 February 1997, the day the final Constitution took
effect.”® Accordingly, the question whether the level of employer contributions of the
impugned rules of the Fund was set by the cabinet rather than the President in
accordance with the requirements of section 190A(5) does not arise. The legal power

to set up a pension fund could not possibly arise from a repealed and therefore lifeless

% In a supporting affidavit, Maritz, in giving the history to the Fund stated that “the creation of a new pension
fund for political office bearers . . . was, in fact, a constitutional obligation imposed by section 190A of the
interim Constitution.”

%7 The Fund was adopted at a Cabinet meeting on this day.

6% Schedule 7 to the Constitution specifically repeals the Constitution of the Republic of South Africa Second
Amendment Act 3 of 1994, which had introduced section 190A into the interim Constitution.
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constitutional provision, irrespective of the mistaken views or preferences of those
concerned. The impugned pension scheme could not be set up pursuant to the

repealed provisions of section 190A of the interim Constitution.

Section 219 of the Constitution and section 8 of the Remuneration Act

[62] Before us the respondent advanced a new reason why the Fund as a whole
should be invalidated. He argues that levels of challenged employer contributions
were determined by the cabinet and not in compliance with section 219% of the
Constitution and section 8 of the Remuneration of Public Office-Bearers Act (the

Remuneration Act).”’

% See above n 2 for full text.
7 Section 8 provides:

“Pension benefits

(1) There shall be paid out of and as a charge against the pension fund of which an office
bearer is a member, such pension and other benefits as may be determined in terms of the law
or rules governing such pension fund.

(2) The amount of the contribution to be made to the pension fund by the national
government, of which a Deputy President, a Minister, a Deputy Minister, a member of the
National Assembly or a permanent delegate is a member, shall be determined by the Minister
of Finance after taking into consideration the recommendations of the Commission, and such
amount shall annually be paid from monies appropriated by Parliament for that purpose.

(3)(a) The upper limit of the contribution to be made to the pension fund of which a Premier is
a member, shall be determined by the President by proclamation in the Gazette after taking
into consideration the recommendations of the Commission.

(b) The provincial legislature concerned shall by resolution, if the provincial legislature is then
sitting, or if it is in recess, within 30 days of its next ensuing sitting, determine the amount of
the contribution and such amount shall annually be paid from monies appropriated for that
purpose by the provincial legislature concerned.

(4)(a) The upper limit of the contribution to be made to the pension fund of which a member
of the Executive Council or a member of a provincial legislature is a member, shall be
determined by the President by proclamation in the Gazette after taking into consideration the
recommendations of the Commission.

(b) The Minister of Finance shall determine the amount of the contribution by notice in the
Gazette and such amount shall annually form a charge against the Provincial Revenue Fund.
(5) (a) The upper limit of the contribution to be made to the pension fund of which a member
of a Municipal Council is a member, shall be determined by the Minister after taking into
consideration the recommendations of the Commission.

(b) The Municipal Council, after consultation with the pension fund concerned, shall
determine the amount of the contribution and such amount shall annually form a charge
against and be paid from the budget of the municipality concerned.
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[63] It is so that the Constitution does not contain a direct equivalent of section
190A. Unlike section 190A of the interim Constitution, section 219 of the
Constitution enjoins Parliament to create a legislative framework for determining
salaries, allowances and benefits of members of the National Assembly and other
persons holding public office. Such legislation is the Remuneration Act. Section 8(2)
of the Remuneration Act requires the Minister of Finance to determine the amount of
the contributions to be made to the pension fund by the national government, after
taking into consideration the recommendations of the Independent Commission for the
Remuneration of Public Office-Bearers (Remuneration Commission), established in
terms of the Independent Commission for the Remuneration of Public Office-Bearers

Act (Commission Act),” which legislation came into operation on 29 June 1998.

[64] The respondent raised the contention on section 219 for the first time before us
on appeal. None of the facts relevant to the issue are traversed in the affidavits lodged
in the High Court. Neither the Minister nor the Fund had a proper opportunity to deal
with the matter in written argument or during the hearing before us. The matter is not
an issue in the appeal. There is no application for direct access. The matter is not

properly before us and must be dismissed without deciding its merits.

(6) The provisions of this section shall, subject to any other Act of Parliament to the contrary,
not apply to a traditional leader, a member of a provincial House of Traditional Leaders and a
member of the National House of Traditional Leaders.”

7! Act 20 of 1998.

2 Act 92 of 1997.

37



MOSENEKE J

Unreasonable delay and non-joinder

[65] The applicants urged us to uphold the appeal on the ground that the High Court
ought to have disallowed the respondent’s claim because there was unreasonable
delay in bringing it before court. They also raised issues of non-joinder, contending
that provincial legislatures and the President should have been joined as parties. In
the light of the decision I have come to on the merits of the case, it is unnecessary to

decide these issues.

Costs

[66] The applicants sought an order for costs against the respondent. The
respondent has raised issues of broad public concern and constitutional importance.
In circumstances such as these, this Court seldom makes a cost order.”” I am,

therefore, not minded to grant an adverse cost order against the respondent.

Order

The following order is made:

(a) The application for leave to appeal against the judgment and order of the
High Court made on 12 June 2003 is granted.

(b) The appeal is upheld.

3 Democratic Alliance and Another v Masondo NO and Another 2003 (2) SA 413 (CC); 2003 (2) BCLR 128
(CC) at para 35; Geuking v President of the Republic of South Africa and Others 2003 (3) SA 34 (CC) at para
52.
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(c) The order of the High Court of 12 June 2003 declaring the provisions of
rule 4.2.1 of the Political Office-Bearers Pension Fund to be
unconstitutional and invalid including its order as to costs is set aside.

(d) No order as to costs of the present application is made.

Chaskalson CJ, Langa DCJ, Madala J, O’Regan J, Sachs J, Van der Westhuizen J and

Yacoob J concur in the judgment of Moseneke J.

MOKGORO J:

Introduction

[67] I have read the judgment prepared by my colleague Moseneke J. I agree with
the order that he proposes as well as his findings in relation to section 190A of the
interim Constitution and section 219 of the Constitution. 1 also agree with his

conclusion that the impugned measure does not violate section 9 of the Constitution,'

! Section 9 of the Constitution reads as follows:

“Equality —(1) Everyone is equal before the law and has the right to equal protection and
benefit of the law.

(2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the
achievement of equality, legislative and other measures designed to protect or advance
persons, or categories of persons, disadvantaged by unfair discrimination may be taken.

(3) The state may not unfairly discriminate directly or indirectly against anyone on one or
more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin,
colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and
birth.

(4) No person may unfairly discriminate directly or indirectly against anyone on one or more
grounds in terms of subsection (3). National legislation must be enacted to prevent or prohibit
unfair discrimination.

(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is
established that the discrimination is fair.”
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but am unable to agree with the route taken to arrive at this conclusion. Whereas
Moseneke J concludes that section 9(2) of the Constitution applies to this case, I am of
the view that the facts of this case are to be decided in terms of section 9(3) of the

Constitution.

[68] The facts of this case have been clearly set out in the main judgment.” The
High Court upheld the claim of Mr Van Heerden (the respondent) that the
differentiation between the amounts of contributions of members of the Political
Office-Bearers Fund (POBF) amounted to unfair discrimination on the basis of race
and political affiliation. As the main judgment makes clear, the High Court held that
the state bears an onus to show that the impugned measures fall under section 9(2) of
the Constitution. The High Court held that the applicant (the Minister) had failed to
discharge this onus. One of the main reasons for this finding was that the Minister
had failed to show that it was necessary to require that the various employers
identified under the Fund’s rules contribute less to the pensions of category C
members in order for category A and B members to receive greater contributions. In
other words, the High Court held that there was no causal connection between the
benefit to the new members of Parliament and the disadvantage to the old members.
Moseneke J has dealt sufficiently with the issue that the High Court’s approach to
section 9(2) and the nature of the burden to be discharged were incorrect. I agree with

the analysis and conclusions of Moseneke J in this regard.

? Paras 4 -11 of the main judgment.
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Arguments in this Court

[69] The Minister argues that the High Court adopted an approach to the
interpretation of section 9 which is based on the notion of formal equality. In
contradistinction to the notion of formal equality it was argued that the Constitution
embraces substantive equality which permits remedial measures to be enacted to
address past unfair discrimination. According to the Minister, the differentiation that
occurs under the rules of the POBF constitutes a positive measure to create equity
amongst parliamentarians in respect of the pensions that they will ultimately draw.
This measure, it was argued, is of the type envisaged by section 9(2) of the
Constitution because it aims to advance persons previously disadvantaged by unfair

discrimination and in so doing promotes the achievement of equality.

[70] Before this Court, the respondent persists with his argument that the measure
unfairly discriminates on the basis of race and political affiliation. The respondent
argues that any measure, which is restitutionary in nature but discriminates against
persons on one of the listed grounds, attracts the presumption of unfairness in terms of
section 9(5). The state must show the measures to be fair in order successfully to
resist his equality challenge. The respondent further argues that the state has failed to
show that it cannot afford to pay all parliamentarians equally and, as such, has failed
to show the necessity of discriminating in the way that the POBF does. As a

consequence, so the argument goes, the measure is unfair and unconstitutional.

Equality and unfair discrimination
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[71] The role of the right to equality in our new dispensation cannot be overstated.
Apartheid was not merely a system that entrenched political power and socio-
economic privilege in the hands of a minority nor did it only deprive the majority of
the right to self actualisation and to control their own destinies. It targeted them for
oppression and suppression. Not only did apartheid degrade its victims, it also
systematically dehumanised them, striking at the core of their human dignity. The

disparate impact of the system is today still deeply entrenched.

[72] It was with this in mind that the interim Constitution recognised in its preamble
the need to create a society “in which there is equality between men and women and
people of all races so that all citizens shall be able to enjoy and exercise their
fundamental rights and freedoms”. The Constitution now makes clear the
fundamental importance of equality in our constitutional framework by establishing
that one of the fundamental values upon which our society is founded is the
“achievement of equality”.” As this Court held in Prinsloo v Van der Linde and

Another:

“Our country has diverse communities with different historical experiences and living
conditions. Until recently, very many areas of public and private life were invaded
by systematic legal separateness coupled with legally enforced advantage and

disadvantage. The impact of structured and vast inequality is still with us despite the

3 The relevant part of section 1 of the Constitution reads:

“Republic of South Africa —The Republic of South Africa is one, sovereign, democratic state
founded on the following values:
(a) Human dignity, the achievement of equality and the advancement of human
rights and freedoms.”
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arrival of the new constitutional order. It is the majority, and not the minority, which

has suffered from this legal separateness and disadvantage.”

[73] It is no mistake that our Constitution uses the phrase “achievement of equality”.
The tremendous indignity and political oppression that characterised the years of
apartheid was coupled with the systemic entrenchment of economic disadvantage for
millions of South Africans. The vast majority of this country’s wealth remained then
and remains still, as a consequence of the entrenched disadvantage, in the hands of a
minority. Sprawling and over-crowded informal townships inhabited by poor and
jobless people without property to call their own and without many of the basic
amenities necessary for a dignified human existence sit beside most affluent
neighbourhoods with people who have access to the best schools, the best jobs and the
best opportunities. The use of the phrase “achievement of equality” therefore
recognises that the creation of democracy and equal treatment before the law are not
enough to foster substantive equality. Unless the disparity that currently exists is
consciously and systematically obliterated, it can easily be overlooked and will as a

result continue to define our society for a long time to come.

[74] InBrink v Kitshoff NO this Court remarked that

“[a]s in other national constitutions, section 8 is the product of our own particular
history. Perhaps more than any of the other provisions in chap 3, its interpretation

must be based on the specific language of section 8, as well as our own constitutional

41997 (3) SA 1012 (CC); 1997 (6) BCLR 759 (CC) at para 20.

51996 (4) SA 197 (CC); 1996 (6) BCLR 752 (CC).
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context. Our history is of particular relevance to the concept of equality. The policy
of apartheid, in law and in fact, systematically discriminated against black people in
all aspects of social life. Black people were prevented from becoming owners of
property or even residing in areas classified as ‘white’, which constituted nearly 90%
of the landmass of South Africa; senior jobs and access to established schools and
universities were denied to them; civic amenities, including transport systems, public
parks, libraries and many shops were also closed to black people. Instead, separate
and inferior facilities were provided. The deep scars of this appalling programme are
still visible in our society. It is in the light of that history and the enduring legacy that
it bequeathed that the equality clause needs to be interpreted.”

Although these remarks refer to section 8 of the interim Constitution they are equally

apposite today.

Restitutionary measures

[75] Moseneke J is indeed correct when he points out that the provisions of section 9
must be understood against the backdrop of the circumstances highlighted above and
the need to foster substantive equality. Section 9(2) in particular was enacted with the
idea that true equality can never be said to exist until the patterns of disparity which
were created in the past have been eradicated. The measures it envisages therefore
form an integral part of our overall conception of equality. When in 1994 democracy
was established in South Africa the right to equality for all South Africans was
constitutionally protected. However, section 9(2) acknowledges that our notion of
substantive equality requires measures to be enacted to make up for that part of the
past which cannot simply be corrected by removing the legal bars to equality of

treatment.

%1d at para 40.
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[76] For this reason, I join Moseneke J in his criticism of the High Court’s approach
to section 9(2). To require the state to demonstrate that it is necessary to give less to
one group in order to advance another would be to undermine the scheme of section
9(2). The reason for the enactment of section 9(2) is to authorise restitutionary
measures for the advancement of those previously disadvantaged by unfair
discrimination. Whenever a group is given certain advantages it must follow that it
receives more than others in the context of the particular measure which is being
enacted. But the measure will not necessarily be enacted with the aim of taking from
one group to give to another. The logical consequence of the respondent’s
submissions is that practically no measure may be enacted of a restitutionary nature
because each time the state attempts to do so it will, more often than not, fail to prove
the necessity of giving more to one person or group than another. The approach of the
High Court presupposes that it will only be permissible to favour a particular group if
there are insufficient resources to give equally to everyone. The Minister is correct
when he argues that the approach of the High Court is premised on a notion of formal
equality which is at odds with the vision of substantive equality in our Constitution. It
would be contrary to the spirit of section 9(2) and inimical to its purpose to require the
state to show that it has insufficient resources to give advantages equally, every time
that it attempts to enact a restitutionary measure which advances those previously

disadvantaged.

[77] 1 further agree with the judgment of Moseneke J in its approach to the

interaction between section 9(2) and section 9(3). The whole structure of our equality
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clause and the important aim of substantive equality would be undermined by an
approach which requires the state to show that measures which aim at advancing the
substantive notion of equality and fostering a society which no longer resembles that
of the South Africa of old are fair. It is an invariable consequence of enacting
measures that advance certain groups that other groups will be disadvantaged in that
regard, albeit that this would not be the intention of such measures. More often than
not, such disadvantage will be on the basis of one of the listed grounds in section 9(3).
The logical consequence of the approach advanced by the respondent is that
practically all restitutionary measures would attract a presumption of unfairness. This
cannot be what section 9(2) envisages. An interpretation of the Constitution which

renders certain provisions redundant should be avoided.

[78] I wish to make one further observation about the difference between section
9(2) and section 9(3). Section 9(2) is forward looking and measures enacted in terms
of it ought to be assessed from the perspective of the goal intended to be advanced.
The measures must promote the achievement of equality by advancing those
previously disadvantaged in the manner envisaged. This is not to say that the interests
of those not advanced by the measure must necessarily be disregarded. However, the
main focus in section 9(2) is on the group advanced and the mechanism used to

advance it.

[79] Our equality jurisprudence in terms of section 9(3) is, however, different.

When assessing a measure under section 9(3), the focus is on the group or person
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discriminated against. Here, the impact on the complainant and his or her position in
society i1s of utmost importance. The aim of the challenged measure and whether it
advances a legitimate government purpose will of course be important. However, the

main focus is on the complainant and the impact of the measure on him or her.

[80] This distinction is in my view important. It would frustrate the goal of section
9(2) if measures enacted in terms of it paid undue attention to those disadvantaged by
the measure when that disadvantage is merely an invariable result and not the aim of
the measure. The goal of transformation would be impeded if individual complainants
who are aggrieved by restitutionary measures could argue that the measures unfairly
discriminated against them because of their undue impact on them. As Ngcobo J said

in Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Others:’

“There are profound difficulties that will be confronted in giving effect to the
constitutional commitment of achieving equality. We must not underestimate them.
The measures that bring about transformation will inevitably affect some members of
the society adversely, particularly those coming from the previously advantaged
communities. It may well be that other considerations may have to yield in favour of

achieving the goal we fashioned for ourselves in the Constitution.”®

It 1s for this reason that the equality jurisprudence developed by this Court in the
context of section 9(3) is unsuited to analysis under section 9(2). The test as

established by cases such as Harksen v Lane NO and Others’ and President of the

72004 (7) BCLR 687 (CC).
¥ Id at para 76.

91998 (1) SA 300 (CC); 1997 (11) BCLR 1489 (CC).
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Republic of South Africa and Another v Hugo™® would focus unduly on the position of

the complainant to be appropriate to a section 9(2) analysis.

[81] Because of this distinction it is important that a measure purportedly enacted
under section 9(2) fits properly within it. If measures are incorrectly defended under
it, insufficient weight will be given to the position of the complainant. Conversely, if
the equality jurisprudence under section 9(3) is built into the test for section 9(2), the

process of transformation, as envisaged by the Constitution, will be unduly hampered.

The correct approach to section 9(2)

[82] Given my view that section 9(2) measures ought not to be tested against section
9(3), it 1s clearly necessary to ascertain what requirements a section 9(2) measure must
meet. [ endorse the three aspects of the review standard identified by Moseneke J in
the main judgment, namely that “[t]he first yardstick relates to whether the measure
targets persons or categories of persons who have been disadvantaged by unfair
discrimination; the second is whether the measure is designed to protect or advance
such persons or categories of persons; and the third requirement is whether the

measure promotes the achievement of equality.”"!

121997 (4) SA 1 (CC); 1997 (6) BCLR 708 (CC).

" Para 37 of the main judgment.
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[83] I further support the approach of the main judgment to the question of the
purpose of the measure'? and also the connection between the means employed and
the end sought to be achieved.”” I cannot, however, support the approach taken by
Moseneke J to what he describes as the “first yardstick” — that the measure must be
aimed at advancing persons or categories of persons previously disadvantaged by

unfair discrimination.

[84] In a case such as the present, an applicant will approach the courts and claim
that a particular measure unfairly discriminates against him or her. If, as a defence,
the state successfully demonstrates that a measure falls within the ambit of section
9(2), the state in my view is relieved of the burden to show that the measure is fair,
which it might otherwise have borne. Because a restitutionary measure which
discriminates at all will almost certainly discriminate on the basis of one of the listed
grounds, if it were not for section 9(2), a restitutionary measure would invariably
attract a presumption of unfairness. Section 9(2) therefore relieves the state of having
to show that the discrimination in question is fair. It is important that this should be
so, for the reasons regarding transformation mentioned above. It would be inimical to
the pursuit of substantive equality if the state was required to show that each

restitutionary measure that it enacted was fair, as would be required by section 9(3).

12 Para 44 of the main judgment.

13 Para 42 of the main judgment.
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[85] Another aspect of section 9(2) is that it allows a person or categories of people
to be advanced. This is important because of the nature of the unfair discrimination
that was perpetrated by apartheid. The approach of apartheid was to categorise people
and attach consequences to those categories. No relevance was attached to the
circumstances of individuals. Advantages or disadvantages were metered out
according to one’s membership of a group. Recognising this, section 9(2) allows for
measures to be enacted which target whole categories of persons. Therefore a person
or groups of persons are advanced on the basis of membership of a group. The
importance of this is that it is unnecessary for the state to show that each individual
member of a group that was targeted by past unfair discrimination was in fact
individually unfairly discriminated against when enacting a measure under section
9(2). It is sufficient for a person to be a member of a group previously targeted by the
apartheid state for unfair discrimination in order to benefit from a provision enacted in

terms of section 9(2).

[86] On this understanding of section 9(2), it is clear that various consequences
attach to the state when invoking it. The state need not show that any discrimination
caused by the measure is fair, or that each individual member of the advanced group
actually suffered past disadvantages as long as an individual was part of a group
targeted. Because section 9(2) relieves the state of these burdens, it is my view that
care should be taken to ensure that measures enacted under it actually do fall within
the ambit intended by the section. If the aim of the section is to advance persons or

groups previously disadvantaged by unfair discrimination, the section should be used
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for that purpose alone. To do otherwise would be to allow the section to be used to
enact measures which should not be tested under section 9(2) because they benefit
persons who do not belong to groups previously disadvantaged by unfair

discrimination.

[87] Section 9(2) is a unique constitutional provision which has been enacted to
respond decisively to the particular history of inequality and the impact of that history
on our society. It makes clear that restitutionary measures are part of the scheme for
the realisation of substantive equality. A measure which is part of the framework for
the advancement of equality cannot ever be said to discriminate unfairly. That being
the case, once a measure can properly be said to satisfy the internal test in section 9(2)
and fall within the ambit of the section, the scrutiny that other measures are subjected
to in terms of section 9(3) does not apply. Once the state successfully demonstrates
that a measure falls within section 9(2), that measure is constitutionally compliant
without any further justification. That being the case, section 9(2) must be used only
in appropriate cases and with great circumspection. The vision of substantive equality
and the need for transformation cannot be underestimated. For that reason section
9(2), as an instrument for transformation and the creation of a truly equal society, is
powerful and unapologetic. It would therefore be improper and unfortunate for
section 9(2) to be used in circumstances for which it was not intended. If used in
circumstances where a measure does not in fact advance those previously targeted for
disadvantage, the effect will be to render constitutionally compliant a measure which

has the potential to discriminate unfairly. This cannot be what section 9(2) envisages.
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[88] The main judgment is compelling in its argument that a measure will fall under
section 9(2) if the “overwhelming majority of members of the favoured class are
persons designated as disadvantaged by unfair exclusion”.'* By this reasoning, a
measure will still fall under section 9(2) even if some of those who benefit from it
were not members of groups targeted for unfair discrimination in the past. Moseneke
J might be correct when he says that “the existence of exceptional cases or of the tiny
minority of members of Parliament who were not unfairly discriminated against under
the apartheid regime, but who benefited from the differential pension contribution
scheme, does not affect the validity of the remedial measures concerned.”’®> However,
it 1s not necessary for me to decide the correctness of this test for determining a

category or group of persons under section 9(2) because it is my view that this case

does not concern exceptional cases or tiny minorities.

[89] As already indicated, it is not necessarily the case, and I leave this question
open, that every person in whose favour a restitutionary measure has been enacted
must be shown to be a member of a group which has previously been disadvantaged
by unfair discrimination. However, in the light of my remarks about the importance
of section 9(2) and the burden that it removes from the state, it is my view that a
measure must be more carefully crafted in relation to the group targeted for

advancement than the present one, to fall under section 9(2).

' Para 40 of the main judgment.

51d
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[90] In this case, there are two possible grounds of previous disadvantage which this
measure might have been enacted to redress: race and political affiliation. The notion
of discrimination on the basis of political affiliation is complex. It might seem on the
surface as if the majority of Members of Parliament (MPs) who joined for the first
time in 1994 were previously unable to be members, on the basis of their political
affiliation or belief. However, it is my view that this is not a conclusion which is
supported by the evidence. Nor, in my view, is it capable of being supported by such
evidence. The majority of parliamentarians who joined the legislatures in 1994 were
black. Black people were prohibited by law on account of their race from standing for
national election in South Africa and were only permitted to do so in the so-called
independent homelands. They therefore did not have any choice whatsoever about

standing for national elections.

[91] Unlike some of the white MPs who stood for election for the first time in 1994,
who might claim that even though as whites they were entitled to vote under the old
dispensation their disgust with the system prevented them from participating, black
persons, even if they had no objection to running for Parliament, by law had no
choice. It is artificial to say, therefore, that such black persons were previously
disadvantaged on the basis of political affiliation. If black people had not been
prohibited from voting or standing for national office prior to 1994, it might be that
some of those MPs elected for the first time in 1994 might have run for office
previously, as some did in the homelands. Even if this is unlikely it is impossible to

speculate about decisions people might have taken when in reality they had no choice.
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The prohibition on standing for office based on race was so integral to the system of
apartheid that it is hard to speculate what might have been, had black people been

allowed to vote at national level.

[92] The political affiliation argument is based on the premise that a person was
excluded on the basis of his or her belief. It was introduced in this case to explain
why white people could justifiably benefit from the restitutionary measure in the
POBF. The idea is that the white beneficiaries, who ran for office for former
liberation movements in 1994, could not participate in Parliament prior to 1994 not
because of a legal bar but because of an ideological distaste for the system. Unlike
their black counterparts, they were not discriminated against under the law. Their
non-participation in the parliamentary process arose from a choice that they made — a
choice which must be acknowledged for its significance in the fight for democracy
and the very equality envisaged by section 9(2). The significance of this choice
should not be underemphasised. Be that as it may, since it has not been ascertained or
shown whether this is the case for the vast majority of MPs elected for the first time in
1994, it is my view that the POBF cannot be seen as a restitutionary measure aimed at

redressing previous discrimination on the basis of political affiliation.

[93] I turn to the question of race as a basis for advancement. On the evidence
before this Court, it seems that there were 251 members elected to the National
Legislature for the first time in 1994. There were therefore 251 people who benefited

from the higher pension rate provided for in the POBF. Of these, 53 were white. This
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means that 79 per cent of the beneficiaries of the higher rate were black. However,
within this group were also black people who were not excluded from membership of
Parliament during apartheid. Because of the system’s approach to race classification,
they were permitted to be part of the tri-cameral Parliament. Therefore, although it
seems that 79 per cent of the new members were previously excluded on the basis of
their race, the figure may be significantly less. In my view, and I limit my remarks to
the facts of this case, the evidence does not show that the advanced group are in the
overwhelming majority designated in terms of race. It has also not been shown that
this is the case in terms of political affiliation. In my view, unless a measure is shown

to stand the internal test in section 9(2), it does not qualify as a section 9(2) measure.

The scheme of the equality clause

[94] In the present matter, the respondent approached the High Court claiming that
the differentiation in terms of the POBF unfairly discriminated against him on the
basis of race and political affiliation. In response, the Minister did not contend that
the measure constitutes fair discrimination or mere differentiation. Rather, the
Minister raised section 9(2) as a defence and argued that the measure was
restitutionary in nature. This raises the question whether the Minister must stand or
fall by his submissions. It also raises the question whether the fact that the Minister
relied on section 9(2) precludes a court from finding that the measure, although not
restitutionary in the terms of section 9(2), is nevertheless fair having subjected it to

equality analysis in terms of section 9(3).
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[95] The main judgment has made it clear that section 9(2) is part of a unified view
of the right to equality in section 9. I support that view. A measure enacted in terms
of section 9(2) is not an exception to our notion of equality; it is an integral part of it.
From this must follow that section 9 must be viewed as a whole and any matter which
engages the issue of equality engages the whole section. This is not to say that all five
subsections will always be relevant to every enquiry. Certain forms of discrimination
might be so irrational that they do not even survive challenge in any of the terms of
section 9. Other forms might attract a presumption of unfairness which can be
rebutted. A measure might fall squarely under section 9(2) in which case it will not
attract a presumption of unfairness and will not need to be tested in terms of section
9(3). What is important is to avoid a notion of equality which divides section 9 into

artificial parts.

[96] In the present matter, the Minister has relied on facts in support of his
contention that the measure falls under section 9(2). These facts in my view also
support a finding that the discrimination in this case is fair. As I have found above,
the measure does not meet the requirements of section 9(2). However, as [ make clear
below, it is my view that the measure does not constitute unfair discrimination. Many
of the factors that Moseneke J advances in his judgment in support of his contention
that the differentiation in the POBF is an acceptable restitutionary measure are, in my
view, relevant to the fairness of the measure.'® Given that section 9 must be viewed as

a whole and given that the Minister relies on facts which demonstrate that the measure

' See, in particular, paras 53 and 54 of the main judgment.
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is fair, it would not be logical to hold that the appeal on the basis of section 9(2) must

either be upheld or dismissed altogether.

Section 9(3)

[97] Nothing in section 9(2) limits the circumstances in which the state can enact
measures to advance a purpose other than to remedy disadvantage caused by past
unfair discrimination. Such measures will then need to be tested in terms of section
9(3). It is important to observe that a measure might resemble a restitutionary
measure because it is aimed at creating equity between groups of persons but falls
short of protection in terms of section 9(2). This would be the case when any of the
three requirements identified by Moseneke J are not fulfilled. In view of the approach
I take of the group targeted for disadvantage in the past, the inclusion of those not so
targeted affects the group in a way that disqualifies it for advancement under a section
9(2) remedial measure. Such a measure may, generally on the basis of justification in
terms of section 9(3) and particularly in view of the objective of the measure, pass
muster. The evidence for advancement of the group or for justification may be the
same or it may be different, depending on the circumstances of each case. It would be
untenable to strike the measure down only because it does not fall under section 9(2)
when it could be decided under section 9(3). Doing so would frustrate any

programme designed for the achievement of equity.

[98] The measure created by rule 4.2.1 is most certainly aimed at the achievement of

equity. However it falls short of all the requirements of section 9(2) in that it fails to
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target a group previously disadvantaged by unfair discrimination. In my view it must

thus be tested against section 9(3) of the Constitution.

[99] In Harksen v Lane NO'” the Court considered the following to be relevant to

whether discrimination is unfair:

“(a) [T]he position of the complainants in society and whether they have suffered
in the past from patterns of disadvantage, whether the discrimination in the case
under consideration is on a specified ground or not;

(b) the nature of the provision or power and the purpose sought to be achieved by
it. If its purpose is manifestly not directed, in the first instance, at impairing the
complainants in the manner indicated above, but is aimed at achieving a worthy and
important societal goal, such as, for example, the furthering of equality for all, this
purpose may, depending on the facts of the particular case, have a significant bearing
on the question whether complainants have in fact suffered the impairment in
question. In Hugo, for example, the purpose of the Presidential Act was to benefit
three groups of prisoners, namely, disabled prisoners, young people and mothers of
young children, as an act of mercy. The fact that all these groups were regarded as
being particularly vulnerable in our society, and that in the case of the disabled and
the young mothers, they belonged to groups who had been victims of discrimination
in the past, weighed with the Court in concluding that the discrimination was not
unfair;

(©) with due regard to (a) and (b) above, and any other relevant factors, the extent
to which the discrimination has affected the rights or interests of complainants and
whether it has led to an impairment of their fundamental human dignity or constitutes

an impairment of a comparably serious nature.”

Various factors are therefore relevant to an analysis of unfair discrimination. Of
importance is the position of the complainants in society and whether they have

suffered in the past from patterns of disadvantage. So too, whether the discrimination

17 Above n 9 at para 51.
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in the case under consideration is on a specified ground. The nature of the provision
or power and the purpose sought to be achieved by it is also important. The question
to be asked is whether the provision is aimed at an important societal goal. Unlike
under section 9(2), other factors to emphasise include the extent to which the
discrimination has affected the rights or interests of the complainants and whether the
discrimination is of a serious nature and impairs the fundamental dignity of the

complainants.

[100] It is my view that there is clearly discrimination on the facts of this case, but
that such discrimination is not on a listed ground. The discrimination is between those
members who served in Parliament prior to 1994 and those who did not. However, it
is possible to assume in favour of the respondent that the discrimination in question is

based on one of the listed grounds, either race or political affiliation.

[101] Assuming in favour of the respondent that the discrimination is based on race or
political affiliation attracts the presumption that the measure unfairly discriminates.
Even so, [ am of the view that the measure is fair. The main judgment points out that
the actuarial evidence before this Court shows that the respondent and the majority of
his group “remain a privileged class of public pension beneficiaries notwithstanding
the challenged remedial measures.”’® This suggests that the consequences of the
measure do not impact unduly on the interests of the respondent. In fact, the

respondent concedes that the majority of members of Parliament who are members of

'8 Para 53 of the main judgment.
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the Closed Pension Fund (CPF) are better off than those who benefit from the
increased contributions in terms of the POBF. He argues, however, that there are
sufficient exceptions — referring to the so-called ‘jammergevalle’'” — to conclude that
the measure is unfair. I return to the case of the ‘jammergevalle’ below. In so far as
the respondent has correctly conceded that the majority of members of the CPF are in
fact better off than their colleagues who joined Parliament for the first time in 1994 as
a result of their membership of the CPF, it cannot be said that they are victims of
unfair discrimination. It cannot be said that a measure which creates no disadvantages
unfairly discriminates unless it attracts one of the other characteristics which this
Court has held in previous equality cases to constitute a violation of section 9, such as
a negative impact on the complainant’s dignity. Moseneke J correctly points out that
the measures do not impact negatively on the dignity of the complainants.®® The
scheme does not have an impact on their dignity, because it does not negatively
impact on the complainants’ sense of self worth. Furthermore, the respondent
conceded in argument that the only loss suffered was pecuniary in nature. His

motivation for contesting the measure was indeed to earn more.

[102] Another factor of importance is whether the measure advances an important
societal goal or whether it is aimed at impairing the complainant. It is clear that the
current measure advances an important societal goal. It is aimed at creating equity

between new MPs and those members of the current Parliament who, because of the

"% See para 55 of the main judgment.

20 Para 54 of the main judgment.
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fact that they were also members of the tri-cameral Parliament, are members of the
CPF. It cannot be contested that a person who was not unfairly excluded in the past
could have chosen to run for a right-wing party for the first time in 1994 and still
benefit from the POBF. The scheme was instituted to benefit all newcomers, rather
than those excluded on the basis of their race or political affiliation, because it was
seen as a government concern that new MPs did not have a substantial pension to fall
back on in their retirement. That is a legitimate objective in terms of section 9(3).

The scheme in no way targets the complainants, nor does it seek to impair them.

Jammergevalle

[103] While acknowledging that the majority of parliamentarians who receive lower
contributions in terms of the POBF are actually still better off because of their
membership of the CPF, the respondent argues that the existence of the
‘Jammergevalle’ — those members of the POBF who are worse off even though they
are members of the CPF because of when they joined Parliament — is sufficient to

render the scheme unfair.

[104] There is a dispute between the parties as to the number of ‘jammergevalle’.
According to the respondent, 15 people fall into this category. According to the
Minister, however, only 13 people are in fact worse off — a difference which is rather
insignificant. Regardless of whether 15 or 13 people are affected, I am of the view
that the measure is fair. As the main judgment holds, in any legislative scheme which

differentiates between classes, there will be hard cases. These hard cases should not
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prevent a court from concluding that a measure is not unfair and is therefore

constitutionally compliant.

[105] T have cautioned that, in the context of section 9(2), great care must be taken to
define the group because of the nature of the subsection and the advantage of not
having to justify the measure on the part of the author of the remedial measure in
invoking it. It is my view that the facts of this case are such that the measure is not
one envisaged by section 9(2). The basis for this conclusion is that a significant
number of the beneficiaries are not members of a category previously disadvantaged
by unfair discrimination. There is a significant difference between a finding that a
measure must be tightly crafted to fall under section 9(2) because of its specific
requirements and the consequences which attach to that section and a finding that the
existence of exceptional circumstances does not render an otherwise fair measure
unfair. My conclusion in this regard is not at odds with my conclusion that the
‘Jjammergevalle’ do not constitute an obstacle to finding the present measure to be fair.
The conclusion in respect of section 9(2) is based on the narrow purpose for which it
was designed and its special place in our equality jurisprudence in view of the history
of inequality in our society. The conclusion in respect of the ‘jammergevalle’ is based
on an acknowledgment that, under our section 9(3) jurisprudence, to allow hard cases
to undermine otherwise constitutionally compliant schemes would place a burden on

government that would unduly impede its ability to transform our society.
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Conclusion

[106] A consideration of the factors mentioned above leads me to the conclusion that
the measure in this case does not unfairly discriminate against the respondent. I
would therefore agree with the order proposed by Moseneke J and also uphold the

appeal.

Sachs J and Skweyiya J concur in the judgment of Mokgoro J.

NGCOBO J:

Introduction

[107] At the centre of this application for leave to appeal are the provisions of rule
4.2.1 read with the relevant definitions of the rules of the Political Office-Bearers
Pension Fund (the Fund). The impugned rules provide for differentiated employer
contributions in respect of members of Parliament. They treat members of Parliament
who came to Parliament for the first time in 1994 (new members) more favourably
than those who were members of Parliament prior to 1994 (old members). The
respondent attacked these rules on the grounds that they discriminate unfairly against
old members. The applicant resisted this attack on the grounds that the rules

constituted a “limited affirmative action measure” in favour of new members of
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Parliament under section 9(2) of the Constitution. The High Court found that the
impugned rules did not fall under section 9(2) and concluded that the impugned rules
violate the equality clause of the Constitution. The main judgment finds that the rules

fall under section 9(2) and are therefore within the constitutional bounds.

[108] The main judgment holds that for a measure to come under section 9(2) it must
meet three requirements, namely, it must: (a) target persons or categories of persons
who have been disadvantaged by unfair discrimination; (b) be designed to protect or
advance such persons; and (c) promote the achievement of equality. With this, I
agree. I doubt whether section 9(2) applies to the facts of this case. In particular, I
doubt whether on the facts of this case the requirement that the measure must target
persons or categories of persons who have been disadvantaged by discrimination has
been met. The beneficiaries of the measure included persons who were not
disadvantaged by past discrimination. This issue was not fully argued in this Court.
However, in the view I take of the central question whether the impugned rules
discriminate unfairly against the respondent, I consider it unnecessary to reach any

firm conclusion in this regard.

[109] The fact that a remedial measure under constitutional challenge does not come
under section 9(2) of the Constitution does not necessarily mean that it violates the
equality clause. In National Coalition for Gay and Lesbian Equality and Another v

Minister of Justice' this Court held that the principles underlying remedial equality do

11999 (1) SA 6 (CC); 1998 (12) BCLR 1517 (CC) at para 62.
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not operate only in the context of section 9(2). It follows therefore that the
constitutional validity of the impugned rules must still be determined in light of the
equality guarantee. The respondent contended that the impugned rules unfairly
discriminate against him and those similarly situated and are therefore irrational. This

contention must be considered in the light of the equality guarantee.

Equality Analysis
[110] The relevant provision of the Constitution in section 9 provides:

“(1) Everyone is equal before the law and has the right to equal protection and benefit
of the law.

(2) Equality includes the full and equal enjoyment of all rights and freedoms. To
promote the achievement of equality, legislative and other measures designed to
protect or advance persons or categories of persons, disadvantaged by unfair
discrimination may be taken.

(3) The state may not unfairly discriminate directly or indirectly against anyone on
one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or
social origin, colour, sexual orientation, age, disability, religion, conscience, belief,
culture, language and birth.

(4) No person may unfairly discriminate directly or indirectly against anyone on one
or more grounds in terms of subsection (3). National legislation must be enacted to
prevent or prohibit unfair discrimination.

(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair

unless it is established that the discrimination is fair.”

[111] The proper approach to the question whether the impugned rules violate the
equality clause involves three basic enquiries: first, whether the impugned rules make
a differentiation that bears a rational connection to a legitimate government purpose;
and 1f so, second, whether the differentiation amounts to unfair discrimination; and if

so, third, whether the impugned rules can be justified under the limitations provision.
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If the differentiation bears no such rational connection, there is a violation of section
9(1) and the second enquiry does not arise. Similarly, if the differentiation does not
amount to unfair discrimination, the third enquiry does not arise.” It is to the first

enquiry that [ now turn.

Rationality of Differentiation

[112] It is common cause that the impugned rules differentiate between old and new
members of Parliament in relation to parliamentary pension benefits. The need for
differentiation arose because old members of Parliament were members of the Closed
Pension Fund (CPF) and thus entitled to pension benefits from that fund. New
members of Parliament were excluded from the CPF and thus were not entitled to any
benefits under that fund. When the new fund was created after April 1994, old
members of Parliament became entitled to benefits under the new fund. This resulted
in the old members of Parliament being entitled to parliamentary benefits from two
pension funds. The differentiation in contributions to be made in respect of different
categories of members was designed to bring about equity in the spread of

parliamentary pension benefits amongst old and new political office-bearers.

[113] The legitimacy of this purpose cannot be gainsaid. There was inequality in the
entitlement to pension benefits in that old members of Parliament were entitled to
benefits from a parliamentary pension fund from which new members were excluded.

Nor can there be any doubt as to the existence of a rational connection between the

? Hoffman v South African Airways 2001 (1) SA 1 (CC); 2000 (11) BCLR 1211 (CC) at para 24; Harksen v Lane
NO and Others 1998 (1) SA 300 (CC); 1997 (11) BCLR 1489 (CC) at para 53.
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differentiation created by the impugned rules and the legitimate governmental
purpose. It follows therefore that the contention by the respondent that the
differentiation was irrational must fail. The question which falls to be determined is

whether this differentiation amounted to unfair discrimination.

Discrimination

[114] It was contended on behalf of the respondent that race was an important factor
in the differentiation. There can be no question that the differentiation had a
disproportionate impact on persons who were previously classified as white, coloured
and Indian. These racial groups were the only racial groups that were eligible to be
members of the tri-cameral parliament. It is also clear from the papers that one of the
primary considerations in adopting the impugned rules was the fact that an
overwhelming majority of those who were excluded from the CPF were excluded

from the tri-cameral parliament because of race and political affiliation.

[115] In all the circumstances we are concerned here with a differentiation on a listed
ground. But the rules are facially neutral as far as race and political affiliation is
concerned. This finding raises a rebuttable presumption that the impugned rules
indirectly discriminate unfairly against the respondent. The ultimate question,
however, is whether in fact the impugned rules indirectly discriminate unfairly as

contended by the respondent.

Do the impugned rules discriminate unfairly?
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[116] At the heart of our equality guarantee is the prohibition of unfair discrimination
and remedying the effects of past unfair discrimination. Human dignity is harmed by
unfair treatment that is premised upon personal traits or circumstances that do not
relate to the needs, capacities and merits of different individuals. Often such
discrimination is premised on the assumption that the disfavoured group is not worthy
of dignity. At times, as our history amply demonstrates, such discrimination proceeds
on the assumption that the disfavoured group is inferior to other groups.” And this is
an assault on the human dignity of the disfavoured group. Equality as enshrined in
our Constitution does not tolerate distinctions that treat other people as “second class
citizens, that demean them, that treat them as less capable for no good reason or that

otherwise offend fundamental human dignity”.*

[117] In President of the Republic of South Africa and Another v Hugo, this Court
outlined the purpose of the equality clause, in particular, the prohibition of unfair

discrimination and said:

“The prohibition on unfair discrimination in the interim Constitution seeks not only to
avoid discrimination against people who are members of disadvantaged groups. It
seeks more than that. At the heart of unfair discrimination lies recognition that the

purpose of our new constitutional and democratic order is the establishment of a

> In Moller v Keimoes School Committee and Another 1911 AD 635 at 643, the Appellate Division
acknowledged this:

“As a matter of public history we know that the first civilised legislators in South Africa came
from Holland and regarded the aboriginal natives of the country as belonging to an inferior
race, whom the Dutch, as Europeans, were entitled to rule over, and whom they refused to
admit to social or political equality. We know also, that while slavery existed, the slaves
where blacks and that their descendents, who form a large proportion of the coloured races of
South Africa, were never admitted to social equality with the so-called whites.”

* Egan v Canada (1995) 29 CRR (2") 79, cited with approval by this Court in President of the Republic of
South Africa and Another v Hugo 1997 (4) SA 1 (CC), 1997 (6) BCLR 708 (CC) at para 41.
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society in which all human beings will be accorded equal dignity and respect
regardless of their membership of particular groups. The achievement of such a
society in the context of our deeply inegalitarian past will not be easy, but that that is

the goal of the Constitution should not be forgotten or overlooked.”

[118] However, it is not every distinction or differentiation in treatment which falls
foul of the equality guarantee. Legislatures, to govern effectively, may treat different
individuals and groups in different ways. In Prinsloo v Van der Linde and Another,’
this Court accepted that in order to govern a modern country efficiently and to
harmonise the interests of all its people for common good, it may be necessary for
government to make distinctions. Such distinctions will “very rarely” constitute

unfair discrimination to such regulation, without the addition of a further element.’

[119] Our concept of equality therefore recognises that at times it may be necessary to
treat people differently for example when it is necessary to recognise the different
social or economic situations in which individuals are situated. This is a recognition
of the fact that treating unequals as if they are equals may produce inequality. Our

concept of unfair discrimination therefore recognises that:

...“[A]lthough a society which affords each human being equal treatment on the basis
of equal worth and freedom is our goal, we cannot achieve that goal by insisting upon
identical treatment in all circumstances before that goal is achieved. Each case,
therefore, will require a careful and a thorough understanding of the impact of

discriminatory action upon the particular people concerned to determine whether its

* Hugo above n 4 at para 41.
61997 (3) SA 1012 (CC); 1997 (6) BCLR 759 (CC) at paras 24-26.

d
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overall impact is one which furthers the constitutional goal of equality or not. A

classification which is unfair in one context may not necessarily be unfair in a

different context.”

[120] As noted previously,’ it is also important to note that the principles of remedial
equality do not only operate in the context of section 9(2) of the Constitution. This
Court has recognised that they are relevant in deciding whether the discriminatory
provisions have impacted unfairly on complainants.'’ Thus in Harksen when dealing
with the purpose of the provision or power as a factor to be considered in deciding

whether discrimination has impacted unfairly on the complainant, this Court held that:

“If its purpose is manifestly not directed, at the first instance, at impairing the
complainants in the manner indicated above, but is aimed at achieving a worthy and
important societal goal, such as, for example, the furthering of equality for all, this
purpose may, depending on the facts of the particular case, have a significant bearing

on the question whether complainants have in fact suffered the impairment in

question.”"!

[121] The question which falls to be determined therefore is the impact of
discrimination on the respondent and those similarly situated. And in determining this
question relevant considerations include the position of the respondent and those
similarly situated in society, the purpose sought to be achieved by the discrimination,

the extent to which the rights or the interests of the respondent have been affected and

¥ Aboven 5.
? At para 109 of this judgement.
' National Coalition above n 1 at para 62, quoting Harksen above n 2 at para 52 (b).

" Harksen at para 52(b).
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2

whether the discrimination has impaired the human dignity of the respondent.'> It is

to that enquiry that I now turn.

The position of the members of the affected group in society

[122] The majority of the group affected is not one which has suffered discrimination
in the past.” Members of this group are all politicians, and have some political
power. This group cannot, in my view, be said to be a vulnerable group. That in itself

does not render the discrimination fair.

The nature and the purpose of the power exercised by Parliament
[123] In adopting the impugned rules, Parliament was fulfilling its constitutional
obligation to create a pension fund for political office-bearers. Under the interim

Constitution this obligation was imposed by section 190A."* Under the Constitution

'2 Harksen at para 50 and Hoffman at para 27.
B Its racial composition is as follows: Whites — 105; Coloureds — 28; Indians — 11; and Africans — 2.
' Section 190A provides:

“(1) There shall be paid out of and as a charge on the pension fund referred to in subsection
(2) to a political office-bearer upon his or her retirement as a political office-bearer, or to his
or her widow or widower or dependent or any other category of persons as may be determined
in the rules of such pension fund upon his or her death, such pension and pension benefits as
may be determined in terms of the said rules.
(2) A pension fund shall be established for the purposes of this section after consultation with
a committee appointed by Parliament, and such a fund shall be registered in terms of and be
subject to the laws governing the registration and control of pension funds in the Republic.
(3) All political office-bearers shall be members of the said pension fund.
(4) Contributions to the said fund by members of the fund shall be made at a rate to be
determined in the rules of the fund, and such contributions shall be deducted monthly from the
remuneration payable to members as political office-bearers.
(5) Contributions to the said fund by the State shall be made at a rate to be determined by the
President, and such contributions shall be paid monthly from the National Revenue Fund and
the respective Provincial Revenue Funds, according to whether a member serves at national or
provincial level of government.
(6) In this section “political office-bearer” means —

(a) an Executive Deputy President;

(b) a Minister or Deputy Minister;
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that obligation is imposed by section 219."° The purpose of the impugned rules is,

broadly speaking, to give effect to this constitutional obligation.

[124] The purpose behind the impugned rules is given as follows by Mr Maritz, the
Chief Director in the Directorate of Pensions Administration of the Department of
Finance and Deputy-Chairperson of the Political Office-Bearers Pension Fund, the

Third Respondent herein:

“15.  The pension arrangements which applied in respect of political office bearers
after the commencement of the 1983 tri-cameral Parliament were contained
in the Members of Parliament and Political Office Bearers Pension Scheme

Act 112 of 1984 (“the 1984 Act”). The pension scheme established in terms

(c) a member of the National Assembly or the Senate;

(d) the Premier or a member of the Executive Council of a province;

(e) a member of a provincial legislature;

(f) a diplomatic representative of the Republic who is not a member of the public
service; or

(g) any other political office-bearer recognised for purposes of this section by an Act
of Parliament.”

15 Section 219 states:

“(1) An Act of Parliament must establish a framework for determining —

(a) the salaries, allowances and benefits of members of the National Assembly, permanent
delegates to the National Council of Provinces, members of the Cabinet, Deputy Ministers,
traditional leaders and members of any councils of traditional leaders; and

(b) The upper limit of salaries, allowances or benefits of members of provincial legislatures,
members of Executive Councils and members of Municipal Councils of the different
categories.

(2) National legislation must establish an independent commission to make recommendations
concerning the salaries, allowances and benefits referred to in subsection (1).

(3) Parliament may pass the legislation referred to in subsection (1) only after considering any
recommendations of the commission established in terms of subsection (2).

(4) The national executive, a provincial executive, a municipality or any other relevant
authority may implement the national legislation referred to in subsection (1) only after
considering any recommendations of the commission established in terms of subsection (2).
(5) National legislation must establish frameworks for determining the salaries, allowances
and benefits of judges, the Public Protector, the Auditor-General, and members of any
commission provided for in the Constitution, including the broadcasting authority referred to
in section 192.”

72



16.

17.

NGCOBOJ

of the 1984 Act was a so called “pay as you go” scheme. This meant that no
special fund was established for the payment of contributions. Rather, in
terms of the 1984 Act, ordinary members of Parliament were required to pay
7% (seven percent) of their pensionable salary to the State Revenue Fund.
When a member of Parliament retired, he or she became entitled to pension
benefits in terms of the Act, and these benefits were paid out of the State
Revenue Fund. No specific pension fund was established for purposes of

payment of pensions in terms of the 1984 Act.

During the negotiations held in Kempton Park in the early 1990’s, for the
establishment of a democratic government in South Africa and the
determination of a democratic constitution, the question of the pensions of
members of the previous Parliament was raised. It was agreed that a closed
pension fund would be established, and the actuarial interest of every
member and existing pensioner of the pension scheme established under the
1984 Act would be determined and paid into that fund by the State.
Consequent upon this agreement, the Closed Pension Fund Act 197 of 1993
was passed, (“the Closed Pension Fund Act”) in terms of which the Closed
Pension Fund was established. The total actuarial liability of that fund was
about R773 700 000, 00 (SEVEN HUNDRED AND SEVENTY MILLION
RAND) as at 1 February 1994. This liability which was funded to an amount
of some R440 000 000, 00 (FOUR HUNDRED AND FORTY MILLION
RAND) by the issuing of government stock, and the remaining obligation of
some R333 700 000, 00 (THREE HUNDRED AND THIRTY THREE
MILLION SEVEN HUNDRED THOUSAND RAND) by way of monies
voted by Parliament under the budget vote of the Department of Finance.
The latter amount was payed over several years together with interest of
some R220 000 000, 00 (TWO HUNDRED AND TWENTY MILLION
RANDS).

The Closed Pension Fund Act came into operation on 5 January 1994. As its
name suggested, the membership of the Closed Pension Fund was closed
from the inception of the Fund — it was limited to persons who, in their
capacity as political office bearers of the South African state prior to the
interim Constitution, received pensions, or were entitled to pension benefits
in that capacity. Persons who were not already members of the Closed

Pension Fund, and who were elected to Parliament or the provincial
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legislatures in the first democratic elections in April 1994, did not thereby

become members of the Closed Pension Fund.

18. In addition to being a closed fund, the Closed Pension Fund was an extremely
generous fund. I attach marked “PM1” an affidavit of ERICH
POTGIETER, the actuary of the Third Respondent. In annexure PM1
POTGIETER analyses the benefits provided by the Closed Pension Fund
and shows that they were more than 2.5 times as generous as those provided
by the Third Respondent to Category B members (the most privileged class
of members of the Third Respondent), and just under 4 times as generous as
the benefits provided by the typical defined benefit pension funds operating

in the private sector.

19. Because the Closed Pension Fund was closed, after the first democratic
elections in April 1994, it became necessary for a new pension dispensation
to be established for members of Parliament and other political office bearers.
The creation of a new pension fund for political office bearers (“the new
fund”) was, in fact, a constitutional obligation imposed by section 190A of

the interim Constitution.”

[125] And the rationale for the differentiation is given as follows by Mr Maritz:

“27 The rationale for the differentiation is the following:

27.1  With more pressing calls on the public purse and the
expansion of Parliament and the creation of the provincial
legislatures after the 1994 elections it was not affordable to
create a pension scheme providing political office bearers
with benefits as generous as those provided under the 1984

Act and the Closed Pension Fund.

27.2  The limited resources available for the pensions of political

office bearers had to be spread in an equitable fashion.
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27.3  Members of the Closed Pension Fund were already in receipt
of generous pension benefits which were far in excess of

those available to new political office bearers.

27.4  The overwhelming majority of new political office bearers
had been excluded from access to political office under the
tri-cameral regime (and thereby from access to the generous
benefits of the Closed Pension Fund) by virtue of either their
race or their political affiliation or both their race and their

political affiliation.

27.5 In this context, the differentiated scheme of employer
contributions under the Rules of the Third Respondent was
designed to benefit new political office bearers whose
exclusion from the benefits of the Closed Pension Fund by
virtue of historical circumstances left them with a need for
more generous pension benefits than their colleagues who

had access to Closed Pension Fund benefits.

27.6  Within the class of new political office bearers, the
differentiated scheme also conferred additional benefits on
office bearers who were over the age of 50 and whose
advanced age accordingly increased their immediate need for

more generous pension benefits.

277 Consistent with its origins in a particular transitional
historical context, the differentiation effected by the scheme
was a limited affirmative action measure which operated
only for the first five years of the democratic era. From 1
May 1999 there was to be a uniform employer contribution

of 17% in respect of all members of the Third Respondent.”

[126] From what Mr Maritz says, it is clear that as at April 1994 members of
Parliament and other political office-bearers who held office prior to 1994 enjoyed

extremely generous pension benefits under the CPF. The CPF was fully funded by
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public funds. This fund was especially reserved for the benefit of this group. Persons
elected to Parliament for the first time in 1994 were excluded from this fund. It was,
as its name suggests, a closed fund. But for that exclusion, new members would have
been entitled to join the same fund and benefit from its generous provisions. After the
first democratic elections it became necessary to establish a new pension scheme for
members of Parliament and other political office-bearers. Parliament was under a

constitutional duty to do so.

[127] But the reality was that old members of Parliament already had a generous,
publicly funded pension scheme. This had to be kept in mind when creating a new
pension scheme. Old members of Parliament could not be excluded from the new
pension fund simply on the basis that they were entitled to pension benefits from a
closed fund. They were entitled to benefit under the new pension scheme. Yet, if
they were included, they would now be entitled to two parliamentary pension benefits
while new parliamentarians were only entitled to one. This put the respondent and
those in his group in a better position financially than the new members. To have
afforded old parliamentarians the same benefits, would have resulted in inequality
because they had an unequal start. The challenge confronting the government was
how to spread the limited resources available for the pensions of political office-

bearers “in an equitable fashion”.

[128] In confronting this challenge, the government took into consideration a number

of factors including the limited resources available, the fact that old parliamentarians
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were already in receipt of generous pension benefits which were far in excess of those
available to new political office-bearers, the fact that the overwhelming majority of
new political office-bearers have been excluded from access to political office under
the tri-cameral regime (and thereby from access to the generous benefits of the Closed
Pension Fund) by virtue of either their race or their political affiliation or both their
race and their political affiliation, and the need to ensure that newcomers to
Parliament are not worse off financially than the old members of Parliament. All this

is relevant to the consideration of the impact of the discrimination.

[129] Other factors that are relevant in the consideration of the impact of
discrimination on old members include the following: its aim was to achieve a worthy
and important societal goal of furthering equality in the entitlement to pension
benefits, the rules sought to minimize the gap in the pension benefits between old and
new members of Parliament. The discrimination was of limited duration. It was to
last until 1999 after which every parliamentarian would receive the same pension
benefits. The impact of the discrimination was financial, they received less from the
new fund compared to new members, but benefited also from a parliamentary fund

from which new members were excluded.

[130] It is doubtful whether in fact the respondent and those similarly situated have
suffered any financial prejudice at all as a result of the measure. The respondent does
not seriously dispute the fact that members of the CPF were entitled to generous

benefits. Instead, he has sought to distinguish the various benefits to which individual
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members of the CPF are entitled to. The amount of pension benefits to which a
member is entitled is no doubt affected by the number of years as a member of the
fund concerned. This may therefore result in certain members of the CPF being
entitled to less than others in the group. This, in my view, does not detract from the

fact that they are all entitled to benefits under the CPF.

[131] In my judgment the cumulative effect of all of this, and in particular, the impact
of the discrimination on old members of Parliament, and having regard to the
underlying values protected by the equality clause, does not justify the conclusion that
the impugned rules constitute unfair discrimination. They were manifestly not
directed at impairing the dignity of the old members of Parliament. In my view, it is a
kind of discrimination that any citizen may face when there is a need to take into
account the different financial circumstances in which individuals are situated. Any
burden that is imposed by the impugned rules does not “lead to an impairment of

fundamental dignity or constitute an impairment of a comparable serious nature”.'®

[132] There is a small group of old parliamentarians, who were described in argument
as the “jammergevalle”, and who it is said did not get the generous benefits because
they had served less than seven and a half years in the old Parliament. What sets this
group apart from the new members is that they were also beneficiaries of the CPF. It
was therefore in the same category as old parliamentarians. The purpose of the

impugned rules was not to place the new members in the same position in terms of the

' Compare Harksen v Lane at para 68.
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benefits in which they would have been but for lack of prior parliamentary
membership. The rules do no more than to recognise that old parliamentarians were
entitled to two parliamentary pension benefits while new members were only entitled
to one. The rules made this distinction in order to take into account the different
circumstances of the old and new members of Parliament in relation to parliamentary
pension benefits. Old parliamentary members had a head start in respect of such
benefits while the new ones did not. To have treated them equally in these
circumstances would have perpetuated the inequality. In my view, the distinction

made by the rules was not unfair.

[133] It follows, in my view, that the impugned rules do not constitute unfair

discrimination. In the event, the constitutional challenge must fail.

[134] For these reasons I concur in the order proposed by Moseneke J.

Sachs J concurs in the judgment of Ngcobo J.

SACHS J:

[135] Paradoxical as it may appear, I concur in the judgment of Moseneke J on the

one hand, and the respective judgments of Ngcobo J and Mokgoro J, on the other,
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even though they disagree on one major issue and arrive at the same outcome by
apparently different constitutional routes. As I read them the judgments appear
eloquently to mirror each other. In relation to philosophy, approach, evaluation of
relevant material and ultimate outcome, they are virtually identical. In relation to
starting point and formal road travelled, they are opposite. The majority judgment
comes to the firm conclusion that the composition of the new Parliament
overwhelmingly pointed to members having been disadvantaged by race
discrimination and political affiliation, and therefore started and finished its enquiry
within the framework of the affirmative action provisions of section 9(2). The two
minority judgments baulked at the idea of categorising the new parliamentarians as
disadvantaged by discrimination, and started and completed their analysis within the
non-discrimination provisions of section 9(3). In my view it is no accident that even
though they started at different points and invoked different provisions they arrived at
the same result. Though the formal articulation was different the basic constitutional
rationale was the same. I agree with this basic rationale. I would go further and say
that the core constitutional vision that underlies their separate judgments suggests that
the technical frontier that divides them should be removed, allowing their overlap and
commonalities to be revealed rather than to be obscured. If this is done, as I believe
the Constitution requires us to do, then the apparent paradox of endorsing seemingly
contradictory judgments is dissolved. Thus, I endorse the essential rationale of all the
judgments, and explain why I believe that the Constitution obliges us to join together

what the judgments put asunder.
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[136] The main difficulty concerning equality in this case is not how to choose
between the need to take affirmative action to remedy the massive inequalities that
disfigure our society, on the one hand, and the duty on the state not to discriminate
unfairly against anyone on the grounds of race, on the other. It is how, in our specific
historical and constitutional context, to harmonise the fairness inherent in remedial
measures with the fairness expressly required of the state when it adopts measures that
discriminate between different sections of the population. I agree with Mokgoro J that
the main focus of section 9(2) of the Constitution is on the group advanced and the
mechanism used to advance it, while the primary focus under section 9(3) is on the
group of persons discriminated against. I do not however regard sections 9(2) and
9(3) as being competitive, or even as representing alternative approaches to achieving
equality. Rather, I see them as cumulative, interrelated and indivisible. The necessary
reconciliation between the different interests of those positively and negatively
affected by affirmative action should, I believe, be done in a manner that takes
simultaneous and due account both of the severe degree of structured inequality with
which we still live, and of the constitutional goal of achieving an egalitarian society

based on non-racism and non-sexism.

[137] In this context, redress is not simply an option, it is an imperative. Without
major transformation we cannot ‘heal the divisions of the past and establish a society
based on democratic values, social justice and fundamental human rights.! At the

same time it is important to ensure that the process of achieving equity is conducted in

! The Preamble to the Constitution.
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such a way that the baby of non-racialism is not thrown out with the bath-water of
remedial action. Thus while I concur fully with Moseneke J that it would be illogical
to permit a presumption of unfairness derived from section 9(3) (read with section
9(5)), to undermine and vitiate affirmative action programmes clearly authorised by
section 9(2), by the same token I believe it would be illogical to say that unfair
discrimination by the state is permissible provided that it takes place under section

9(2).

[138] The illogic can best be cured if the frontier between sections 9(2) and 9(3) is
dismantled rather than fortified. If the emphasis is on establishing an egalitarian
continuum rather than defining cut-off points it becomes possible to avoid categorical
or definitional skirmishing over precisely what is meant by persons or categories of
persons disadvantaged by discrimination. Once this is done one can see that though
on the surface the majority and minority judgments appear to represent quite distinct
ways of reasoning, they are in fact united by the same underlying constitutional logic.
In my view, it is not by happenstance that they achieve the same outcome. They use
the same historical and philosophical premises, give weight to virtually identical
material factors and make their evaluations on the same principled bases. It is not the
body of the argument which is different, but the manner in which it is clothed; should
it wear the apparel of section 9(2), or should it present itself in the dress of section

9(3)?
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[139] If sections 9(2) and (3) are read in conjunction and in a comprehensive and
contextual way in the light of the egalitarian constitutional values and goals as set out
above, section 9(3) ceases to be viewed as a stand-alone provision and falls to be
interpreted in the light of the constitutional vision established by section 9(2). Section
9(2), for its part, ceases to function in a categorical or definitional way with dramatic
consequences for the evaluation to be made. Section 9(2) should be seen as an
integral and overarching constitutional principle established by section 9, rather than
as a discreet element within it that serves as an autonomous and sealed off launching-
pad for state action. It would, in my view, do a disservice to section 9(2) to treat it as
a fantastical constitutional device for leaping over the gritty hurdles of hard social
reality and escaping from basic equality analysis. It is not a magic analytical slipper
which, if no toes protrude, converts the wearer into a sovereign princess unrestrained

by any notions of fairness and beyond the bounds of ordinary constitutional scrutiny.

[140] As Moseneke J trenchantly makes clear section 9(2) is not agnostic on the
question of fairness. It confronts the issue of discrimination in an unambiguous, head-
on manner which provides express direction. It gives properly devised affirmative
action programmes a clear constitutional nod. They do not constitute unfair
discrimination. They do not fall foul of the prohibition against such discrimination,
not because they are exempt, but because they are not unfair. So understood, the
section leaves no doubt that the more snugly a race-based measure fits into section
9(2), the more difficult it will be to challenge its constitutionality. Conversely, the

less comfortable the fit, the less impervious the measure will be to attack. It is not a
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question of all-or-nothing, but one of purpose, context and degree. To my mind,
where different constitutionally protected interests are involved, it is prudent to avoid
categorical and definitional reasoning and instead opt for context-based proportional
interrelationships, balanced and weighed according to the fundamental constitutional

values called into play by the situation.

[141] The overall effect of section 9(2), then, is to anchor the equality provision as a
whole around the need to dismantle the structures of disadvantage left behind by
centuries of legalised racial domination, and millennia of legally and socially
structured patriarchal subordination. In this respect it gives clear constitutional
authorisation for pro-active measures to be taken to protect or advance persons
disadvantaged because of ethnicity, social origin, sexual orientation, age, disability,
religion, culture and other factors which have operated and continue to operate to

disadvantage persons or categories of persons.

[142] The section functions in a manner that gives a clear constitutional
pronouncement on issues which have divided legal thinking throughout the world in
relation to problems concerning equal protection under the law. The whole thrust of
section 9(2) is to ensure that equality be looked at from a contextual and substantive
point of view, and not a purely formal one. As this Court has frequently stated, our
Constitution rejects the notion of purely formal equality, which would require the
same treatment for all who find themselves in similar situations. Formal equality is

based on a status-quo-oriented conservative approach which is particularly suited to
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countries where a great degree of actual equality or substantive equality has already
been achieved. It looks at social situations in a neutral, colour-blind and gender-blind
way and requires compelling justification for any legal classification that takes
account of race or gender. The substantive approach, on the other hand, requires that
the test for constitutionality is not whether the measure concerned treats all affected
by it in identical fashion. Rather it focuses on whether it serves to advance or retard
the equal enjoyment in practice of the rights and freedoms that are promised by the
Constitution but have not already been achieved. It roots itself in a transformative
constitutional philosophy which acknowledges that there are patterns of systemic
advantage and disadvantage based on race and gender that need expressly to be faced
up to and overcome if equality is to be achieved. In this respect, the context in which
the measure operates, the structures of advantage and disadvantage it deals with, the
impact it has on those affected by it and its overall effect in helping to achieve a
society based on equality, non-racialism and non-sexism, become the important

signifiers.

[143] It also means that where disadvantage was imposed because of race, then race
may appropriately be taken into account in dealing with such disadvantage (the same
would apply to gender, disability, language and so on). It accordingly makes it clear
that properly designed race-conscious and gender-conscious measures are not

automatically suspect, and certainly not presumptively unfair, as the High Court held.
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[144] Remedial action by its nature has to take specific account of race, gender and
the other factors which have been used to inhibit people from enjoying their rights. In
pursuance of a powerful governmental purpose it inevitably disturbs, rather than
freezes, the status quo. It destabilises the existing state of affairs, often to the
disadvantage of those who belong to the classes of society that have benefited from

past discrimination.

[145] Yet, burdensome though the process is for some, it needs to be remembered that
the system of state-sponsored racial domination not only imposed injustice and
indignity on those oppressed by it, it tainted the whole of society and dishonoured
those who benefited from it. Correcting the resultant injustices, though potentially
disconcerting for those who might be dislodged from the established expectations and
relative comfort of built-in advantage, is integral to restoring dignity to our country as
a whole. For as long as the huge disparities created by past discrimination exist, the
constitutional vision of a non-racial and a non-sexist society which reflects and
celebrates our diversity in all ways, can never be achieved. Thus, though some
members of the advantaged group may be called upon to bear a larger portion of the
burden of transformation than others, they, like all other members of society, benefit
from the stability, social harmony and restoration of national dignity that the

achievement of equality brings.

[146] It follows from the above analysis that I do not believe it is necessary or

appropriate to engage in agonising analysis over whether strictly speaking the new
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parliamentarians constituted a category of persons disadvantaged by unfair
discrimination. A substantive approach to equality eschews preoccupation with
formal technical exactitude. It is algebraic rather than geometric, relational rather than
linear. Its rigour lies in determining in a rational, objective way the impact the
measures will have on the position in society and sense of self-worth of those affected
by it. The critical factor is not sameness or symmetry, but human dignity, a quality
which by its very nature prospers least when caged. In a matter like the present it
should accordingly not make any significant difference whether one starts one’s
analysis from the vantage point of those former disadvantaged, or of those who have
been advantaged. Nor should there be a Chinese wall between the two. It follows that
reading sections 9(2) and 9(3) together, the outcome should be the same, whatever the

technical point of departure.

[147] Even if section 9(2) had not existed, I believe that section 9 should have been
interpreted so as to promote substantive equality and race-conscious remedial action.
Other legal opinions might have been different. Section 9(2) was clearly inserted to
put the matter beyond doubt. The need for such an express and firm constitutional
pronouncement becomes understandable in the light of the enormous public
controversies and divisions of judicial opinion on the subject in other countries. Such
divisions had become particularly pronounced in the United States. The intensity of
the debate in the Supreme Court was eloquently captured by Marshall J in The City of
Richmond v Croson Co.> The majority’ in that matter held that the USA was a colour-

blind and race-neutral country, so that affirmative action programmes based on race

2 Richmond v J.A. Croson Co. 109 S.Ct. 706 (1989).

3 The court by a 5-4 majority struck down a programme designed to ensure that black contractors, coming from
50% of the population would increase their share of municipal contracts from less than 1% to 30%, unless an
objector could show that no such contractor was available to do the job adequately.
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should be subject to the same strict scrutiny applied to overtly discriminatory and
racist practices. Challenging this view and underlining the distinction between

measures taken to enforce racism and those taken to overcome it, he wrote:

“Racial classifications ‘drawn on the presumption that one race is inferior to another
or because they put the weight of government behind racial hatred and separatism’
warrant the strictest judicial scrutiny because of the very irrelevance of these
rationales.(reference omitted). By contrast, racial classifications drawn for the
purpose of remedying the effects of discrimination that itself was race based have a
highly pertinent basis: the tragic and indelible fact that discrimination against blacks
and other racial minorities in this Nation has pervaded our Nation’s history and
continues to scar our society. As I stated in Fullilove: ‘Because the consideration of
race is relevant to remedying the continuing effects of past racial discrimination, and
because governmental programs employing racial classifications for remedial
purposes can be crafted to avoid stigmatization ...such programs should not be
subjected to conventional “strict scrutiny”’- scrutiny that is strict in theory, but fatal in
fact.” (reference omitted).

In concluding that remedial classifications warrant no different standard of review
under the Constitution than the most brutal and repugnant forms of state-sponsored
racism, a majority of this Court signals that it regards racial discrimination as largely
a phenomenon of the past, and that government bodies need no longer preoccupy
themselves with rectifying racial injustice. I, however, do not believe this Nation is
anywhere close to eradicating racial discrimination or its vestiges. In
constitutionalizing its wishful thinking, the majority today does a grave disservice not
only to those victims of past and present racial discrimination in this Nation whom
government has sought to assist, but also to this Court’s long tradition of approaching

issues of race with the utmost sensitivity.””

[148] Our Constitution pre-empted any judicial uncertainty on the matter by
unambiguously directing courts to follow the line of reasoning that Marshall J relied

on,” and that the majority of the US Supreme Court rejected. In South Africa we are

4 Above n 2 at 551.

> With the support of Brennan and Blackmun JJ.
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far from having eradicated the vestiges of racial discrimination. In the present matter,
for the reasons given in all the judgments, the High Court was clearly wrong in
utilising an approach steeped in the notions of formal equality. It was this
inappropriate vision that led it to presume unfairness and strike down the pension
scheme at issue. I have no doubt that our Constitution requires that a matter such as
the present be based on principles of substantive not formal equality, and that the
critiques in the majority and minority judgments of the High Court’s approach are
well founded. Where I differ from my colleagues is in preferring to treat sections 9(2)

and 9(3) as overlapping and indivisible rather than discreet.

[149] Applying section 9 in an holistic manner to the present matter, and in particular
integrating sections 9(2) and 9(3), leads me to the conclusion that in most if not all
cases like the present, the very factors that would answer the question whether a
measure was designed to promote equality under section 9(2), would serve to indicate
whether it was unfair under section 9(3). Thus, a measure taken for improper or
corrupt motives would not pass muster under either section, even if done under the
guise of advancing the disadvantaged. Similarly, a scheme that was so lacking in
thought and organisation as seriously to threaten the very functioning and survival of
the enterprise involved, would lack rationality, and could not be said to advance or be
fair to anybody, let alone the disadvantaged. A more difficult problem could arise
where a measure advances the interests of one disadvantaged group as against another;
the present case does not require an attempt to deal with the historical, social and legal

issues involved. More relevant to the present matter is where the measure advances
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the disadvantaged but in so doing disadvantages the advantaged. As the majority of
this Court pointed out in Walker,® members of the advantaged group are not excluded

from equality protection:

“The respondent belongs to a group that has not been disadvantaged by the racial
policies and practices of the past. In an economic sense, his group is neither
disadvantaged nor vulnerable, having been benefited rather than adversely affected by
discrimination in the past. . . .The respondent does however belong to a racial
minority which could, in a political sense, be regarded as vulnerable. It is precisely
individuals who are members of such minorities who are vulnerable to discriminatory
treatment and who, in a very special sense, must look to the Bill of Rights for
protection. When that happens a Court has a clear duty to come to the assistance of

the person affected.””

“No members of a racial group should be made to feel that they are not deserving of
equal ‘concern, respect and consideration’ and that the law is likely to be used against

them more harshly than others who belong to other race groups.”

[150] At the same time the judgment pointed out:

‘Courts should, however, always be astute to distinguish between genuine attempts to
promote and protect equality on the one hand and actions calculated to protect
pockets of privilege at a price which amounts to the perpetuation of inequality and
disadvantage to others on the other.”

[151] Although the majority judgment in Walker expressly did not examine the

implications of the affirmative action provision in the interim Constitution, the above

words are articulated in open-ended language and underline the Court’s commitment

® Pretoria City Council v Walker 1998 (2) SA 363 (CC); 1998 (3) BCLR 257 (CC).
"1d at para 47- 48.
¥ Id at para 81.

?1d at para 48.
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to the values of non-racialism. Clearly they do not allow section 9(2) to be interpreted
in a way which says: provided the measure affecting the advantaged persons (whites,
men, heterosexuals, English-speakers) is designed to advance the disadvantaged, the
former can be treated in an abusive or oppressive way that offends their dignity and

tells them and the world that they are of lesser worth than the disadvantaged.

[152] Serious measures taken to destroy the caste-like character of our society and to
enable people historically held back by patterns of subordination to break through into
hitherto excluded terrain, clearly promote equality (section 9(2)), and are not unfair
(section 9(3)). Courts must be reluctant to interfere with such measures, and exercise
due restraint when tempted to interpose themselves as arbiters as to whether the
measure could have been proceeded with in a better or less onerous way. At the same
time, if the measure at issue is manifestly overbalanced in ignoring or trampling on
the interests of members of the advantaged section of the community, and gratuitously
and flagrantly imposes disproportionate burdens on them, the courts have a duty to
interfere. Given our historical circumstances and the massive inequalities that plague
our society, the balance when determining whether a measure promotes equality is fair
will be heavily weighted in favour of opening up opportunities for the disadvantaged.
That is what promoting equality (section 9(2)) and fairness (section 9(3)) require. Yet
some degree of proportionality, based on the particular context and circumstances of
each case, can never be ruled out. That, too, is what promoting equality (section 9(2))

and fairness (section 9(3)) require.
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[153] Applying the above approach to the present matter, I have no doubt that the
scheme under attack comfortably clears the promoting equality/fairness bar. There is
nothing to suggest that it was adopted with improper motives, or that it was unduly
punitive or manifestly and grossly disproportionate in its impact. The fact that the
same remedial purpose could have been achieved in other and possibly better ways

would not be enough to invalidate it.

[154] The survivors of the old Parliament had benefited from an extremely generous,
one-off scheme which had been negotiated on their behalf at Kempton Park. It
remained intact as a guarantee that their agreement to accept the new democratic
constitutional dispensation would not have the result of leaving them economically
high and dry. The majority of the new generation of members of Parliament had been
excluded by law from standing for office under the old dispensation. Others of this
generation had refused to be part of a racist and oppressive regime, indeed had
resisted it, often at great personal cost. 1 see nothing discriminatory, unfair or
antithetical to the achievement of equality, in their taking special steps in these
particular circumstances to ensure for themselves a reasonable measure of financial
security. Indeed, the measure emphasises the needs of those who at a relatively
advanced age were entering Parliament for the first time. In a period of dramatic
historical transition from one parliamentary dispensation to a completely different
one, these were special measures adopted to deal with real economic problems facing
the overwhelming majority of the new members. At the same time the old

parliamentarians lost nothing. Neither their purse nor their dignity was assailed. They
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were not being punished for having been part of the old apartheid set-up. They were
simply being excluded from some special benefits that were given on objectively
justifiable grounds to the new parliamentarians. [ accordingly agree with the neat

manner in which Ngcobo J evaluates the position in this regard.

[155] T would just wish to add that for the new scheme to have distinguished on
grounds of race or previous political affiliation between individual persons in this
large and diverse new generation of members of Parliament, would have been divisive
and invidious. The one-off boost to their pension entitlements was, in my view,
appropriately accomplished on the basis of a broad sweep which included the new

generation as a whole.

[156] Had there been a suggestion of special benefits being paid simply because of
past political affiliation, then serious questions of equal protection would have arisen.
The reward of the generations that fought for the new democratic dispensation was to
achieve the right to stand for office in a new constitutional democracy. It was not a
cash bonus for having backed the winning side, to be smuggled in under the guise of
affirmative action. Similarly, if there had been an issue of hand-outs given simply on
the basis of race, section 9 would clearly have been engaged. In reality, however,
Parliament chose none of these paths. It adopted a measure that met objective criteria,
served an important remedial governmental objective and was substantially related to
the achievement of that objective. The measure promoted equality and was fair. The

egalitarian principles of section 9 were upheld and, indeed, advanced by it.
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[157] Basing myself heavily on the reasons in the other judgments, but formatting
them in a different way, I accordingly agree that the decision of the High Court to
invalidate the pension scheme must be set aside, and support the order made by

Moseneke J.
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