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Introduction

[1] Standing is an important element in determining tivbea matter is properly
before a court. Our law accords generous rulestiording that permit applicants to
bring lawsuits either on their own behalf or on &lélof others. But these are not
limitless. A methodical and thorough applicatidrtlee rules of standing is necessary

to ensure, amongst other things, that relief imdpapught by the appropriate party.

[2] The subject matter of this case is a request fgal lassistance from Belgium.
In the context of that request, this Court musedaine whether the applicant, Tulip
Diamonds FZE (Tulip), has standing to challengeléivgfulness of certain decisions
taken by South African authorities to carry out Belgian request. The challenge is
brought in terms of the principle of legality ardetPromotion of Administrative
Justice Act (PAJA). If Tulip fails in this challenge, 18 daments that pertain to it
will be disclosed to Belgian authorities. Both tB®uth Gauteng High Court,
Johannesburg (High Court) and the Supreme Courfpgeal dismissed Tulip’'s
challenge, finding that it did not have standingoting the application. Tulip now

seeks leave to appeal against the judgment ofupeeghe Court of Appeal.

Factual background and litigation history
[3] Tulip is a company incorporated and registeredheUnited Arab Emirates. It

engages in the import and export of rough diamoadsyell as in the purchase and

13 of 2000.
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sale of rough diamonds in Dubai. Tulip is not ségied in South Africa and has no

physical presence in this country.

[4] Tulip’'s application is against five respondentse thlinister for Justice and
Constitutional Development (Minister); the former iréztor-General of the
Department of Justice and Constitutional Developm@epartment of Justice),
Mr Menzi Simelane (Mr Simelane); a Magistrate a tempton Park Magistrate’s
Court, Mr Steven Holzen (Magistrate); the currentrebtor-General of the
Department of Justice, Ms Nonkululeko Sindane; Brnidks Southern Africa (Pty)
Ltd (Brinks). Brinks’ parent company is a globabyider of secure transport and
security services. No relief is sought againgtezithe current Director-General of the

Department of Justice or Brinks.

[5] This case originates with a request from investigatin Belgium. On
23 December 2008 the Court of First Instance inw&np, at the direction of the
Public Prosecutor in Antwerp, submitted to Southridsin authorities a Letter of
Request (Request) for evidence. The evidence ughdoas part of an ongoing
investigation by Belgian authorities into potenta@iminal activity by one entity —
Omega Diamonds BVBA (Omega), a Belgian company d& ane individual —

Mr Sylvain Goldberg (Mr Goldberg), a Belgian natibn

[6] The investigation stems from Omega’s practice giarting diamonds sourced

from the Republic of Angola (Angola) and the Denaticr Republic of the Congo
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(Congo) through Dubai and into Antwerp. During ttnansfer, documents were
allegedly manipulated which allowed Omega to coht®a origin of the diamonds.
Allegedly, by concealing the origin, which had #féect of increasing the value of the

diamonds, Omega was able to hide its additionditgrom Belgian tax authorities.

[7] Tulip was Omega’s intermediary in Dubai. At Omegalirection, Tulip

imported diamonds from Angola and Congo, receiveedshipment in Dubai and then
exported the diamonds to Antwerp. Invoices disceddy Belgian authorities during
a search of Omega’s offices revealed that Tulip hdd Brinks as a courier to

transport diamond shipments between Angola and Duba

[8] In view of Brinks’ involvement, on 23 December 208&Igian authorities
issued the Request to South African authoritiesltain evidence from Brinks to
further the investigation. The Request was made t[iew of the good relations
between [Belgium and South Africa] and the mutaédiiest for both States to combat
crime on an international level”. The Request aord identification information for
the two subjects of the investigation, citations th@ relevant Belgian criminal
provisions and a statement of facts. The Requéstess unequivocally that
investigators do not consider Brinks a possiblepgator, co-perpetrator or
accomplice. It then outlines several demandsrffarmation, both documentary and
oral, regarding Brinks. Included in these demasdaformation on Brinks’ business
activities with other companies. One of those camgs is Tulip. The two specific

demands concerning Tulip implore the South Afrieathorities—
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“[t]lo inspect the administration and bookkeepingBoinks in South Africa in order
to: . .. search and investigate all invoices aiathdnd transports made for and to the
following companies in Dubai (UAE): Tulip Diamonds . [and] . . . [tjo gather the
judicial antecedents of and all useful information the South African (citizen)
Hawkins Vivien Clare . . . who is a mandatory o ttompany Tulip Diamonds in
Dubai (UAE).”
After detailing additional categories of informatjothe Request provides assurance

that information disclosed pursuant to the Requestld be used only for the

investigation into Omega and Mr Goldbérg.

[9] The Request was forwarded to the Department ofcgdustOn 5 June 2009 a
Deputy Chief State Law Adviser submitted a minisiememorandum to the Minister,
Deputy Minister of Justice and Constitutional D@gghent and to Mr Simelane, who
was the Director-General of the Department of dastit that time. Mr Simelane
considered the Request and recommended that thestd&figrant it in terms of
section 7(4) of the International Co-operation iin@nal Matters Act (Co-operation

Act). The Minister considered Mr Simelane’s recoemaiation and approved the
request to obtain evidence. On being notified by Minister of his approval,
Mr Simelane caused the Request to be forwarded taparopriate magistrate. On
1 October 2009 the Magistrate issued a subpoensugnir to section 205 of the

Criminal Procedure Act.

2 The Request states: “[i]t goes without saying thguiry results obtained by means of the currenga®ory
Request will not be used in any other inquiry thids Rogatory Request.”

375 of 1996.
451 of 1977.



VAN DER WESTHUIZEN J

[10] The subpoena was directed to Jane Hamilton of Briamkd required her to
appear for questioning “by the authorised DeputyreCior of Public
Prosecutions/Public Prosecutor” on 6 November 20@Bernatively, Ms Hamilton’s
attendance would be excused if she furnished tlopgested information to the
Magistrate prior to the court date. Like the Rexqjuthe subpoena sought an array of
information from Brinks relating to its involvemenwvith many companies.
Information was sought for the period 1 January®@)3 September 2008. Of the

four requests in the subpoena, two implicate Tulipey ask Ms Hamilton to—

“[p]rovide copies of all the Brink’s (Southern Ada) Pty Ltd invoices regarding the
transportation of diamonds to and for [a dozentiestiincluding Tulip] . . . [and] . . .
[plrovide copies of the relevant work/client filescluding invoices, Kimberley
Certificates, Packing lists, shipment dockets, duents in relation to insurances
taken, instructions, correspondence, coordinatidn poincipals/intermediaries,
received instructions and meetings and conversatimid [of a dozen companies,

including Tulip].”

[11] Tulip was not notified by South African authoritifsat the Request, which
specifically named Tulip, had been approved. Na@swt given notice that the
subpoena, which also named Tulip, had been issdedip nevertheless got wind of
these developments on or about 2 October 2009, atenthe subpoena was issued.
Fearing that information pertaining to it would ¢heclosed, Tulip sprang into action.
Its lawyers commenced a discussion with Brinks’ylarg to determine, amongst other
things, “whether or not Brinks intended to handroary documents that contained
any details relating to [Tulip . . . ] to any thipghrty”. Brinks’ lawyers refused to

provide the information.
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[12] On 12 October 2009, in the light of Brinks’ positjorulip launched an urgent
application to interdict Brinks from disclosing ampcumentation or information
relating to Tulip and to afford Tulip “an opportiymiproperly to consider the basis
upon which its confidential information might bevdiged.® On 28 October 2009,
the High Court granted an urgent temporary orderdicting Brinks from disclosing
information in its possession, knowledge or contethting to Tulip. The temporary
order set off extensive negotiations and meetingisvéen lawyers for Tulip and
Brinks, and representatives of the National PraseguAuthority of South Africa, the
Department of Justice, the South African Policeviserand the State Attorney. The

temporary order was extended several times thrautghe first half of 2010.

[13] During the course of negotiations, it was agreed Brinks would compile an

index of “all the documents relating to [Tulip] thArinks intended to make available
to the authorities in terms of the subpoena andigdbrit to [Tulip’s lawyers].” The

index identifies a total of 18 documents. Theyagpear under the heading “List of
Brinks’ Invoices”. In early 2010, Tulip’s lawyerseceived copies of all the
documents listed in the index. This collection d@bcuments represents the
information about which Tulip is concerned and aebwhich this case revolves.
Absent intervention by this Court, only these 18wuoents would be turned over to

Belgian authorities.

®> A second company, Aster Diamonds FZCO, which wased in the subpoena, also sought to restrain the
disclosure of its documents to Belgian authorities.
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[14] Following the High Court's granting of the tempagrarder, Tulip decided to
seek a review of the decisions by South Africanharities giving effect to the
Request. It launched an application against tilspamdents on 19 May 2010 and
consolidated into it its application against Brink§he application sought to review
and set aside the decisions by the Minister, Mregame and the Magistrate because,
Tulip contended, those decisions were unfair, ippprcand unlawful. In particular,
Tulip alleged that multiple procedural irregulaegi in the respondents’ decisions
contravened section 7 of the Co-operation Act anlip’E constitutional right to just
administrative action under section 33 of the Gtutsdn, as given effect to by PAJA.

To establish that it had standing in the case plaMerred:

“Giving effect to the respondents’ decisions wilkaterially impact upon [Tulip’s]
proprietary rights in its confidential businessaoimhation, which rights will be
immediately infringed on the handing over [of] tdecuments called for in the

subpoena.”

[15] The High Court dismissed Tulip’s application on thesis that it did not have
standing. It relied on section 7(1) of the Consiin® to reason that because Tulip
had no physical presence in South Africa, it caudd invoke constitutional rights in
our courts. Although the High Court concluded thatip did not have standing to
bring its suit, the Court nevertheless proceedecbtwsider the merits of Tulip’s case
and the three grounds on which it sought reviewhefrespondents’ decisions to give

effect to the Request. It rejected all three gdsun

® Section 7(1) of the Constitution provides: “Thiil Bf Rights is a cornerstone of democracy in $oéfrica.
It enshrines the rights of all people in our coyr#ind affirms the democratic values of human digréguality
and freedom.”
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[16] Tulip appealed this decision to the Supreme Colidmpeal. The Supreme

Court of Appeal agreed with the High Court’s outeohut differed on the reasons as
to why Tulip did not have standifg.It found that Tulip did not have standing at
common law because it could not prove that it hadirect and substantial interest in

the right which is the subject-matter of the litiga”.® This was because Tulip did

not demonstrate that the documents at issue cedtaionfidential information, or that

there was any legal basis for ascribing confidémteatment to the documents. The
Supreme Court of Appeal declined to consider theritmeof Tulip’'s review

application.

Parties’ submissions in this Court

[17] Tulip argues that the respondents conceded stamndthgir High Court papers.

The respondents counter that the concession wasldied one, made in error on a
point of law and should not be binding on a court.the alternative, Tulip contends
that its standing flows from its private and coefitial interests in the documents.
The documents are private because they contaimatpribbusiness information,

implicating private business interests; Tulip is Bubject of the information and the
documents are the sort of documents which are @n flice private. The documents
are confidential because Brinks affirms that they eonfidential. The respondents

argue that Tulip does not have standing because Glourt is not bound by an

" Tulip Diamonds FZE v Minister of Justice and Camgibnal Development and Othef2012] ZASCA 111;
2013 (1) SACR 323 (SCA).

8|d at para 13.
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incorrect concession concerning a legal questidrne respondents aver that the
Supreme Court of Appeal was correct in its appro@cland finding on standing.

Neither Tulip’s privacy nor its confidentiality ietests are affected.

[18] On the merits, Tulip argues that the decisionscmede to the Request and to
issue the subpoena should be reviewed. This iausecthe Director-General took
irrelevant considerations into account when degdmgive effect to the Request and
the Request does not provide full and proper désck of certain facts about the
Belgian investigation. The Request is also oveatdrand vague and there is no
jurisdictional basis in terms of section 7(2) o tGo-operation Act for acceding to it.
Tulip also argues that the Magistrate was not aigld to issue the subpoena in terms
of section 205 of the Criminal Procedure Act. HinaTulip avers that there was a
failure of procedural fairness on the part of thgpondents by omitting to notify Tulip
of their decisions, and that the Director-Genemgirioperly delegated his authority to
designate a magistrate. The respondents contestatef these grounds of review
and argue that the decisions giving effect to theguest are valid and that the

subpoena should not be set aside.

Constitutional and legal framework

[19] Tulip’s challenge seeks to review decisions madthbyespondents in terms of
the Co-operation Act. The purpose of the Co-opamafct is to facilitate South

Africa’s co-operation with foreign States on issue$ating to the execution of

sentences in criminal cases, the confiscation eaxster of criminal proceeds and, of

10
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particular import in this case, the provision ofidence’ The Co-operation Act
governs the provision of evidence in two directienfom South Africa to a foreign
State, and from a foreign State to South AfricaroAdmap for the latter appears in
section 7° Where a foreign State requires assistance irirobtpevidence in South
Africa for use in that foreign State, section 7 ides that a letter of request be
submitted to South African authorities. The auties review the request and
designate a magistrate to issue a subpoena tatctierequested evidence. Section 8

addresses the procedures to be followed by a maigisb examine witnesses.

° The Preamble to the Co-operation Act states itpgee as follows:

“To facilitate the provision of evidence and theeention of sentences in criminal cases and
the confiscation and transfer of the proceeds oherbetween the Republic and foreign
States; and to provide for matters connected thH#réw

10 Section 7 of the Co-operation Act provides:

“(1) A request by a court or tribunal exercisingigdiction in a foreign State or by an
appropriate government body in a foreign State aksistance in obtaining evidence
in the Republic for use in such foreign State shall submitted to the Director-
General.

(2 Upon receipt of such request the Director-Galnghall satisfy himself or herself—

€) that proceedings have been instituted in atcourtribunal exercising
jurisdiction in the requesting State; or

(b) that there are reasonable grounds for belietad an offence has been
committed in the requesting State or that it isessary to determine
whether an offence has been so committed and thahwestigation in
respect thereof is being conducted in the requpSitate.

3) For purposes of subsection (2) the Directorésahmay rely on a certificate
purported to be issued by a competent authoritthénState concerned, stating the
facts contemplated in paragraph (a) or (b) of Hid subsection.

(4) The Director-General shall, if satisfied astesnplated in subsection (2), submit the
request for assistance in obtaining evidence tdAiméster for his or her approval.

(5) Upon being notified of the Minister’s approvhé Director-General shall forward the
request contemplated in subsection (1) to the rraggs within whose area of
jurisdiction the witness resides.”

™ Section 8 of the Co-operation Act reads:

“(2) The magistrate to whom a request has beendia®d in terms of section 7(5) shall
cause the person whose evidence is required, sulip@oenaed to appear before him
or her to give evidence or to produce any book,udwnt or object and upon the
appearance of such person the magistrate shallngdeni an oath to or accept an
affirmation from him or her, and take the evidenoé such person upon
interrogatories or otherwise as requested, aseifstid person was a witness in a
magistrate’s court in proceedings similar to thimseonnection with which his or her

11
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[20] In challenging the respondents’ decisions takeneuride Co-operation Act,
Tulip relies on the principle of legality and thenstitutional protection of the right to

just administrative actioff, protected legislatively by PAJA.

[21] In this case, the Court of First Instance in Anpvisssued the Request to obtain
South Africa’s assistance in collecting evidenamated here. That evidence is needed
to determine whether Omega and Mr Goldberg havenutsed certain crimes under
Belgian law. Because the Request seeks the heBouth African authorities in the
provision of evidence in a criminal matter arisinga foreign State, it falls well within
the language and spirit of the Co-operation Adt.islin this context that we must
assess whether the interests that Tulip seekslyoorefor standing are capable of

being affected by the respondents’ decisions.

evidence is required: Provided that a person wbmftack of knowledge arising
from youth, defective education or other causdoismd to be unable to understand
the nature and import of the oath or the affirmationay be admitted to give
evidence in the proceedings without taking the oathmaking the affirmation:
Provided further that such person shall, in lieutioé oath or affirmation, be
admonished by the magistrate to speak the trughwtiole truth and nothing but the

truth.

(2) A person referred to in subsection (1) shalsbbpoenaed in the same manner as a
person who is subpoenaed to appear as a witngs®@eedings in a magistrate’s
court.

3) Upon completion of the examination of the w#sethe magistrate taking the

evidence shall transmit to the Director-Generalréfmord of the evidence certified by
him or her to be correct, together with a certtiicahowing the amount of expenses
and costs incurred in connection with the examamatif the witness.

4) If the services of an interpreter were usedhat examination of the witness, the
interpreter shall certify that he or she has tratesl truthfully and to the best of his or
her ability, and such certificate shall accompamy tlocuments transmitted by the
magistrate to the Director-General.”

12 Section 33(1) of the Constitution provides: “Evamg has the right to administrative action thalaisful,
reasonable and procedurally fair.”

12
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[22] In interpreting the provisions of the Co-operatict, this Court has sought to
adopt an approach that allows the Co-operationtdato-exist with other domestic
legislation’®* The Co-operation Act has to be implemented alidiegselated
legislation, bearing in mind that the Bill of Righand constitutional restrictions still
exist to safeguard against the abuse of powereédmdas we observed kalk and
acknowledge in this case, “[ijnternational co-operain combating crime to protect

society is a legitimate constitutional objectivé.”

Leave to appeal

[23] Leave to appeal to this Court requires us to datexrmwhether a constitutional

matter is raised and whether it is in the intereftgustice to grant leave. Tulip’s

application implicates the constitutional right jiost administrative action under

section 33. The case therefore raises a conettltmatter. It is also in the interests
of justice to grant leave, as Tulip’s argumentsl| @gth the requirements of standing

for violations of constitutional rights. Leave sidtherefore be granted.

Have the respondents conceded standing?

[24] Tulip argues that the respondents conceded standihgir answering affidavit
before the High Court and that they should not leemited to withdraw this
concession. The respondents submit that they esumty conceded standing only so

far as the Request extends to the invoices andhioahd transporting. However, they

3 |n Falk and Another v National Director of Public Pesitions[2011] ZACC 26; 2012 (1) SACR 265 (CC);
2011 (11) BCLR 1134 (CCKélk) at paras 85-92, this Court followed a broad appnato interpreting the Co-
operation Act.

41d at para 92.

13
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argue that standing is a legal question. It mestiétermined by a court and not one
of the parties. A concession of this nature shawbd bind this Court. Tulip
responded to this point in oral argument by sulbmngtthat standing is not a purely
legal question. There are factual dimensionsandhg. In this instance, because the
respondent conceded standing, Tulip did not havéayoany basis to assert its

standing.

[25] | do not agree with Tulip’s approach. Courts hstaged that it would create an
intolerable situation if a court were to be preelddrom giving the right decision on
accepted facts merely because a party failed $e miegal point as a result of an error
of law on its part® It would be intolerable if this Court were to beund by an error
of law made by a party which that party then, witmeasonable time, corrected.
There must be exceptionally good reason for a assessment of law to be fettered

by a party’s error.

[26] Prejudice may provide this reason. Tulip had tofpats forward to establish
standing in its founding papers. This it purportedio’® The respondents withdrew
their concession within a reasonable time. Despiie withdrawal, Tulip argued
standing before the High Court without asking e to adduce further evidence. It
could have sought leave on the ground that thaalindoncession on standing

prevented it from presenting its full case on stagqd It did not do so. There is thus

15 SeePaddock Motors (Pty.) Ltd. v Igesudi®76 (3) SA 16 (A) at 23H, cited iBarmichele v Minister of
Safety and Securignd Another (Centre for Applied Legal Studies ivéaing)[2001] ZACC 22; 2001 (4) SA
938 (CC); 2001 (10) BCLR 995 (CC) at para 31 fn ke als®/an Rensburg v Van Rensburg en And€e3
(1) SA 505 (A) at 509H-510A.

16 See [14] above.

14
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no proper ground to find that Tulip has been preged as a result of the initial

incorrect and qualified concession on standing.

Standing
[27] Our law contemplates standing in two ways — at comitaw and under the
Constitution. At common law, an applicant must d&gde to show a sufficient,

personal and direct interest in the cHse.

[28] Section 38 of the Constitution introduced anothamiework in which to assess

standing. It provides:

“Anyone listed in this section has the right to lg@eh a competent court, alleging
that a right in the Bill of Rights has been infratjor threatened, and the court may
grant appropriate relief, including a declaratidnrights. The persons who may

approach a court are—

(@ anyone acting in their own interest;

(b) anyone acting on behalf of another person vammot act in their own name;

(© anyone acting as a member of, or in the inteofsa group or class of
persons;

(d) anyone acting in the public interest; and

(e) an association acting in the interest of itsniners.”

[29] Where an applicant seeks to vindicate a right psechin the Bill of Rights, as

Tulip does here, the starting point in the standamplysis is section 38 of the

7 Jacobs en 'n Ander v Waks en And&892 (1) SA 521 (A) at 534A-BndUnited Watch and Diamond Co
(Pty.) Ltd. and Others v Disa Hotels Ltd and Anoth®72 (4) SA 409 (CPD) at 415B. See dBiant Concerts
CC v Rinaldo Investments (Pty) Ltd and OtHe12] ZACC 28; 2013 (3) BCLR 251 (CCEiant Concertyat
para 41(a) and Hoext&dministrative Law in South Africaed (Juta & Co, Cape Town 2012) at 488.

15
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Constitution™® This is because section 38 is a deliberate adidatdeparture from
common law. Moreover, this approach is precise affttient. Constitutional

standing is broader than traditional common-lawditag.

[30] Because Tulip alleges the violation of a constituil right and acts in its own
interest, the proper question before this Courtwisether Tulip has established
standing under section 38(a). Giant Concertsthis Court dealt comprehensively

with own-interest standing under section 38 andARAJ

“PAJA, which was enacted to realise section 33,famsna right to challenge a
decision in the exercise of a public power or taggrmance of a public function that
‘adversely affects the rights of any person andctwhias a direct, external legal
effect’. PAJA provides that ‘any person’ may inst# proceedings for the judicial
review of an administrative action. The wide sfagdrovisions of section 38 were
not expressly enacted as part of PAJA. Hoextegestg that nothing much turns on
this because ‘it seems clear that the provisiorseofion 38 ought to be read into the

statute.” This is correct.

The Supreme Court of Appeal has rightly suggested adversely affects’ in the
definition of administrative action was probablyténded to convey that
administrative action is action that has the cadpait affect legal rights, and that
impacts directly and immediately on individualsheTeffect of this is that Giant, as
an own-interest litigant, had to show that the sieas it seeks to attack had the

capacity to affect its own legal rights or its ngsts.

In seeking to assert this right, Giant has nevamed to be acting on behalf of
someone else who was incapacitated, or as a meshh@rin the interest of, a group
or class of persons, or in the public interestinothe interest of the members of an

association. The sole interest it claims to assets own, which during argument its

18 Giant Concertsabove n 17 at para 28.

16
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Counsel correctly described as commercial. Ihad interest we must examine to see

whether it affords Giant title to challenge thensaction.

And in determining Giant's standing, we must assuina its complaints about the
lawfulness of the transaction are correct. Thibdsause in determining a litigant's
standing, a court must, as a matter of logic, assthmt the challenge the litigant

seeks to bring is justified. As Hoexter explains:

‘The issue of standing is divorced from the substamf the case. It
is therefore a question to be decidedimine [at the outset], before

the merits are considered.’

The separation of the merits from the questiontanding has two implications for

the own-interest litigant. First, it signals thhe nature of the interest that confers
standing on the own-interest litigant is insulatexn the merits of the challenge he
or she seeks to bring. An own-interest litiganesimot acquire standing from the
invalidity of the challenged decision or law, butrh the effect it will have on his or

her interests or potential interests. He or sheest@nding to bring the challenge even
if the decision or law is in fact valid. But thetérests that confer standing to bring

the challenge, and the impact the decision or lasvdn them, must be demonstrated.

Second, it means that an own-interest litigant imagenied standing even though the
result could be that an unlawful decision standghis is not illogical. As the
Supreme Court of Appeal pointed out, standing datexs solely whethethis
particular litigant is entitled to mount the chalie: a successful challenge to a public
decision can be brought only if ‘the right remedysought by the right person in the
right proceedings’. To this observation one mud #éat the interests of justice
under the Constitution may require courts to beitéels to dispose of cases on
standing alone where broader concerns of accolityahnd responsiveness may
require investigation and determination of the tseriBy corollary, there may be
cases where the interests of justice or the pubteErest might compel a court to
scrutinise action even if the applicant’s standimgjuestionable. When the public
interest cries out for relief, an applicant shoodd fail merely for acting in his or her

own interest.

17



VAN DER WESTHUIZEN J

Hence, where a litigant acts solely in his or henadnterest, there is no broad or
unqualified capacity to litigate against illegaii Something more must be

shown.*® (Footnotes omitted; emphasis in original.)

[31] Tulip must thus establish that its interests orepbéal interests are directly
affected by the alleged unlawfulness of the actitaken by the respondents. To
succeed, Tulip must establish both components a@i-ioterest standing: interest and
direct effect® As discussed irGiant Concerts Tulip must demonstrate that its
interests are more than hypothetical or académie.must also show that its interests
and the direct effect are not unsubstantiated. eNdiegations, without more, are not

sufficient to prove the elements of own-intereansing®

Interest

[32] Inits founding papers in the High Court, Tulipteththat “[g]iving effect to the

respondents’ decisions will materially impact uddulip’s] proprietary rights in its

confidential business information, which rights Ivae immediately infringed on the

handing over [of] the documents called for in thbmoena.®

[33] In written argument before this Court, Tulip soughextend this to reliance on
the right to privacy as well. Tulip describes igerest as “informational privacy”,

which encompasses a right to “informational seliedmination”. Tulip claims that it

1d at paras 29-35.

2 |d at para 43.

2 |d at para 41(c).

#2|d at paras 35 and 53.

% See [14] above.
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is entitled to determine with whom information cenaing it is shared because it is
the subject of that information. It should thereftoe consulted on the information’s

collection, use or disclosure to other parties.

[34] Tulip also attempts to anchor its privacy interesthe documents by arguing
that the documents sought are by their very napmreate or give rise to an

expectation of privacy.

[35] Tulip’s belated reliance on privacy cannot be dateed. Privacy is a “right
which becomes more intense the closer it movelsdarttimate personal sphere of the
life of human beings, and less intense as it mavesy from that core? Juristic
persons are not the bearers of human dignity aed grivacy rights can therefore
hardly be as intense as those of human bémgghe infringement of human dignity
and thus the privacy of human beings are oftenesatfent. Not so in the case of
juristic persons. Here no facts self-evidentlynpdio any infringement of Tulip’s
privacy, either as subjectively expected by Tulyp,as an objectively reasonable
expectatiorf® Tulip does not even assert a subjective expeatdti its founding

papers. Privacy cannot therefore assist Tuliggsilsrents on standing.

4 |Investigating Directorate: Serious Economic Offenemd Others v Hyundai Motor Distributors (Pty) Ltd
and Others: In re Hyundai Motor Distributors (Ptijd and Others v Smit NO and Othg2900] ZACC 12;
2001 (1) SA 545 (CC); 2000 (10) BCLR 1079 (CC) aitapl8.

B 4.

% Bernstein and Others v Bestnd Others NN@1996] ZACC 2; 1996 (2) SA 751 (CC); 1996 (4) BCUR9
(CC) at paras 75 and 85.
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[36] As to confidentiality, Tulip relies on two basesririks’ averments that the
documents are confidential and the nature of ttenless conducted between Brinks
and Tulip. According to Tulip, Brinks “stated thidhe documents] are confidential
and private as between [Tulip] and Brinks.” Tulgsgues that because Brinks
considers these documents confidential, there iszabdispute as to confidentiality.

There are a number of problems with this.

[37] A court cannot simply accept that, because a tartly claims confidentiality,

confidentiality exists. Tulip has not showrganeral duty of confidentiality in law
between a principal and a courier or a consignal anconsignee to support
confidentiality flowing from Brinks’ statement. Nor has Tulip demonstrated
confidentiality by providing a contract with termageating a confidentiality obligation
as to the documents. Therefore both argumentsnglto factual confidentiality are

untenable.

[38] | have had the benefit of reading the judgment pftmother Jafta J. He raises
a third possible interest, that of ownership of thecuments sought. In the

circumstances of this case, | cannot agree thaestablishes standing.

[39] Tulip’s reliance on ownership appears not to beetasn the documents
themselves, but on their content. It claims irgament of “proprietary rights in its

confidential business informatio*. But there is doubt about whether Tulip actually

2" See [14] above.
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owns the content of the documents. It has notdddsis for its purported ownership
over the contents of the 18 documents in the indexd the fact that those documents
may mention Tulip does not amount to a claim of emhip. Neither does the fact
that the Request and subpoena call for documeatsptirtain to Tulip. Tulip itself

must establish its proprietary rights in the docota#’ It has failed to do so.

Are Tulip’s interests directly affected?

[40] To succeed in establishing constitutional own-gérstanding, Tulip must
demonstrate that its purported interests — confidily or proprietary — are directly
affected by the impugned unlawfulness. In a cash ss this one, that effect cannot
simply be the fact that the challenged decisioespatentially invalidf® That would
eviscerate the purpose of standing for cases btougber PAJA. Tulip must
demonstrate that the decisions it seeks to attadkhe capacity to affect its own legal

rights or interests’

[41] Tulip has not demonstrated any direct effect to ainys interests. That effect
need not be contemplated in the abstract. Eaahroast be decided on its own facts

and pragmatism is needed in the assessment of fectsé"

[42] We have the benefit of knowing exactyhat will happen if the challenged

decisions are permitted to stand. Eighteen doctsnpertaining to Tulip will be

28 CompareDavis v Canada (Attorney Genergl)997) 49 CRR (2d) 114 (BCSC) at 122.
% Giant Concertsabove n 17 at para 33.

%|d at para 30.

3L|d at para 41(f).
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turned over to Belgian authorities by Brinks. Theyl be used only to investigate
possible criminal activity by Omega and Mr Goldb&g Assuming that valid
interests of ownership or confidentiality may existere is nothing to show that
ownership of the documents will be lost or that reash of confidentiality will
potentially affect Tulip in some demonstrable wawlip has therefore not made out a
case that its interests are poised to suffer argcdeffect by the disclosure of the 18
documents. The only effect it has alleged is dmate itself, which alone does not

constitute sufficient effect.

[43] In addition, an alleged breach of confidentialiby, the basis of nothing more
than one party’s purported right to confidentiglithoes not necessarily amount to a
direct effect in the particular circumstances a$ ttase. There may be remedies for
breaches of confidentiality between immediate pariin private law, but that does not
translate without more into a legally protectabigerest in preventing disclosure of
information sought in respect of an investigatidnaothird person, as is the case
here®® Legal privilege needs to be demonstrated in on@ or another. Commercial
confidentiality is not in our law recognised asaaméatically creating a form of legally

protected privilegé?

32 See above n 2.

33 seeViking Pony Africa Pumps (Pty) Ltd t/a Tricom A&rie Hidro-Tech Systems (Pty) Ltd and Another
[2010] ZACC 21; 2011 (1) SA 327 (CC); 2011 (2) BCRR7 (CC) at para 38, which states that[i]t isikely
that a decision to investigate and the processwdstigation, which excludes a determination opability,
could itself adversely affect the rights of anyguar, in a manner that has a direct and external &ftect.”

3 Hoffman and ZeffertThe South African Law of Evidendead (Butterworths, Durban 1988) at 236 state that
there is a small class of persons to whom privilggglies. In the circumstances of this case, Theip laid no
basis for us to conclude that it is a member of ¢hess.
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[44] Tulip has thus failed to establish that it has dilagn to bring this case.

Merits

[45] Because Tulip cannot establish that it has standinder section 38, it
necessarily follows that it cannot fall within timeore restrictive parameters of the
common law. Absent standing, a litigant is notiteedt to have the merits of its
application heard by a court. Tulip’s applicatgmall suffer that same fate, unless, as
explained inGiant Concerts there is “a strong indication of fraud or otheogp
irregularity in the conduct of a public body” artetefore it would be in the interests
of justice under the Constitution or the publicemnast for this Court to consider the
merits of Tulip’s applicatiori®> | therefore proceed to examine whether theseifest

exist.

[46] The minority judgment identifies two bases on whitie Magistrate’s
subpoena was improperly issued and therefore ohviaiimely that Magistrate Holzen
was not the right magistrate to issue the subpeaedathat the use of section 205 of

the Criminal Procedure Act was impermissible. Indb agree.

Territorial jurisdiction of the Magistrate
[47] The first alleged irregularity concerns the idanéfion of the Magistrate under
section 7(5) of the Co-operation Act. Section Balibes the steps that must be

followed by South African authorities upon recegpta letter of request, such as the

% Giant Concertsabove n 17 at paras 34 and 58.
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Request in this case from Belgian authoriffesThe final step indicates that once a
request for evidence has been approved by the tdinithe Director-General must

forward it to “the magistrate within whose aregwfsdiction the witness resided’”

[48] Both the Request and the subpoena indicate thatk8rivas within the
territorial jurisdictional of the Kempton Park Magiate’'s Court. The Request lists
Brinks’ address as “PO Box 34, Isando 1600, Johstrurg, South Africa.” The
subpoena is issued to “Jane Hamilton, Brink’s SoMfiica (Pty) Ltd: 42 Electron
Ave, Isando”. These documents unambiguously inditiaat the addresses for both
Brinks and Ms Hamilton are located in Isando, ahkourhood east of Johannesburg.
Isando falls within the jurisdiction of the Kempt®&®ark Magistrate’'s Court. There is
thus no issue with the appropriateness of the Miagess territorial jurisdiction, as the
correct magistrate was ultimately identified andued the subpoena. It cannot
therefore form the basis of any successful challdmgTulip, much less constitute “a
strong indication of fraud or other gross irregijérsufficient to overlook Tulip’s

lack of standing.

Use of section 205

[49] | now turn to the issuing of the subpoena in temwhssection 205 of the
Criminal Procedure Act. It is clear that the Magite deliberately and intentionally
relied on section 205. This was no administragu®r. However, the question that

remains to be answered is the effect of this reBan

36 See above n 10.

37 Section 7(5) of the Co-operation Act.
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[50] The empowering provision in this instance is secti of the Co-operation
Act.® This is the prism through which a magistrate’s@oto issue a subpoena in the
context of mutual legal assistance must be view&kction 8(1) provides that a
magistrate must ensure that a person whose evidemeguired appear before him or
her under oath. Section 8(2) describes the mamevhich that person may be
subpoenaed. The focus of this aspect of reviewgadings must therefore be
section 8(2). This section is not specific abowgatly how a magistrate should issue
the subpoena. It is silent as to the penaltiasoofcompliance with a subpoena. One
Is inclined to think there is an omission in thectsem. However, the section is
specific in stating that such a person must be @eiged in the same manner as they
would be subpoenaed to appear in a magistrate’d®.cotherefore this Court must
determine whether section 8 is sufficient to indefantly empower and enable a

magistrate to exercise his or her power in issaisgbpoena.

[51] Section 8 is not independently sufficient to allawagistrates to issue
subpoenas in instances of mutual legal assistade language of section 8(2) is
broad. It envisages magistrates using the ordimaeghanisms they employ when
issuing subpoenas. Section 205 is such a mechanl$rat these mechanisms were
never engineered to be used in the general schemataal legal assistance in terms
of the Co-operation Act explains the inconsistentiat arise when these mechanisms

are used to fulfil an objective in terms of the @ueration Act. Courts have indeed

% See above n 11.
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used mechanisms provided by the Criminal Proceduteto turn the cogs of the
mutual assistance scheme under the Co-operatiaff AGther jurisdictions also rely
on legislation outside of their equivalent to the-@peration Act to give effect to a
request for assistané®. There are other mechanisms one can rely on teiss
subpoena. These include section 51 of the Matgstr&ourts Act’ However, even
had section 51 of the Magistrates’ Courts Act bestied upon to issue the subpoena,
there would still be inconsistencies between tleatisn and section 8 of the Co-

operation Acf?

[52] | accept that certain jurisdictional requirementssection 205 were not met.
However, in the light of the broad language of ieect8(2), the apparent non-
compliance with the requirements in section 208osimpermissible as those are not
the requirements that should be the focus of detemmthe validity of the subpoena.
The jurisdictional requirements which must be fldti are those found in section 8 of
the Co-operation Act. And those requirements waet. To hold otherwise would

effectively mean that none of our existing domepticcedural methods to secure the

39 Beheersmaatschappij Helling | NV and Others v Magte, Cape Town, and Othe2§07 (1) SACR 99
(CPD) at 109g-h.

0 See Murray and Harrislutual Assistance in Criminal Matte¢Sweet and Maxwell, London 2000) at 78 for
the English perspective.

1 32 of 1944. Section 51 empowers magistrates dtinary proceedings to issue subpoenas in the manner
described by the Magistrates’ Court Rules.

%2 Section 51, in relevant part, provides:

“Any partyto any civil action or other proceeding where #itéendance of witnesses is
required may procure the attendance of any withg&mphasis added.)

This is incongruent with section 7 of the Co-opieratAct which empowers only the Director-Generattmse
the issuing of a subpoena in order to accede ¢gaest.
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attendance of withesses and procure documents beuldilised for the purposes of

the Co-operation Act.

[53] The last point is whether the Magistrate’s failtweadminister an oath whilst
issuing a subpoena in terms of section 205, agemiout by Jafta J, is inconsistent
with section 8. It does not seem to be so. Theamishment or oath is envisaged to
take place when a party is actually before a magesin order to give evidence. This
would take place after the subpoena has been issligd interpretation is supported
by the language of the section which states thpbfiuthe appearance of such person
the magistrate shall administer an odth”Since Tulip instituted action before any
information could be placed before the Magistrdteannot be said that section 8(1)
was not complied with. This is because the opmituwas not afforded to the
Magistrate to administer or fail to administer ailo Taking the point further would

be pure conjecture.

[54] For the sake of completeness | also refer to thera@jrounds of review.

Irrelevant considerations

[55] Tulip argues that the Director-General took irre@lelv considerations into
account by regarding concerns about trade in ardti blood diamonds as “a primary
consideration, if not the primary consideration” emhdeciding to accede to the

Request. It submits that because blood diamoredsratevant to the alleged offences

3 Section 8(1) of the Co-operation Act.
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in Belgium, any consideration regarding blood dianin connection with decisions

surrounding the Request was impermissible.

[56] Tulip relies on Mr Simelane’s answering affidawt argue that concern over
blood diamonds was a primary consideration infogmims recommendation to the
Minister to accede to the Request. But a closdimgaof Mr Simelane’s affidavit

indicates that his concern over blood diamondsneas “primary consideration”. He

devotes only one paragraph to a discussion abaadbtiliamonds, describing how
they have fuelled armed conflict and resulted iosgrhuman rights violations. Far
from a “primary consideration”, the brief focus blood diamonds was instead only
one step in Mr Simelane’s explanation of Omegdsgald crimes. He explains how
blood diamonds created the need for Kimberley @eamtes and how Omega is
suspected of having manipulated those certificatds. further details how one such
certificate allegedly increased the value of cardiamonds, and that by concealing
the origin of those diamonds, profits were keptdeid from Belgian tax authorities.
The reference to blood diamonds was therefore plaeatory step in Mr Simelane’s

demonstration of the link between manipulated Kirtéye Certificates and possible
tax and fraud violations under Belgian law. It wa®st an impermissible

consideration. Consequently, this ground for nevmeust fail.

Full and proper disclosure

[57] Tulip argues that the Request did not provide adaot proper disclosure to

South African authorities. This is based on thgemunds. First, Belgian authorities
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failed to disclose that they had requested Tul@ssistance prior to issuing the
Request to South African authorities. Second, Balguthorities did not disclose
why they had chosen to seek assistance from SotribaAinstead of requesting
assistance from jurisdictions directly associatdth whe investigation such as the
United Arab Emirates, Congo or Angola. Third, Request failed to disclose the
details underlying the search and seizure that i&elquthorities conducted of

Omega’s premises prior to seeking the assistanSewth African authorities.

[58] As to the first ground, Tulip claims that non-desure by the Belgian

authorities concerning Belgium’s initial request &ssistance from Tulip is a relevant
fact that should have been disclosed. | disagrétad Tulip perhaps rendered
assistance or provided information to the Belgiatharities, then it would have been
a relevant fact. This would be so, because Tubylict have simply argued that the
Belgian authorities were already privy to the resied information, which would have

made the Request as it pertains to Tulip superfiuou

[59] As to the second ground, Belgium’s failure to pdevreasons as to why it did
not approach other jurisdictions is not relevantl @annot see why Belgium must
explain its chosen path to gather evidence. Tha discretion within the purview of
the Belgian authorities. Furthermore, it is untierdable for the Belgian authorities
to review the entire sequence of facts relatinghi alleged crimes to determine

whether the offences were indeed committed.

29



VAN DER WESTHUIZEN J

[60] Finally, the third ground of review based on nosetbsure must also fail. This

is because there is nothing in section 7 of theoferation Act to suggest that for a
request to be valid there must be disclosure of ameasures taken to obtain
information in the requesting State. This submissnust fail because of the purpose
for which information is sought. The Request, @étevant part, asks South African

authorities to—

“inspect the administration and bookkeeping of Bsiin South Africa in orderto . . .
compare and investigate the nine invoices cominghfBrinks South Africa which
were found in the office of Omega Diamonds (andcihwill be in [the] possession
of the Police Officers travelling to South Africa).

[61] Clearly, one of the reasons the Request was issugsl to establish the
authenticity of the invoices found in Omega’s Balgioffices. This, in and of itself,
explains why even after the search and seizurecaagucted in Belgium it would be
necessary, especially in a fraud investigationagoertain the authenticity of certain
documents by obtaining copies in South Africa adl.wdhus, even if additional
details about the search and seizure in Belgiunevegtached to the Request, the

practical need for the seizure of documents in [$éditica would remain.

Section 7(2) of the Co-operation Act

[62] Tulip argues that certain jurisdictional requiretseander section 7(2) of the
Co-operation Act were not fulfilled before Mr Siraak recommended to the Minister
that he grant the Request. It contends that fhieesentations made by a Deputy Chief

State Law Adviser in the ministerial memorandum dyd Mr Simelane in his
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recommendation to the Minister led to confusiori@ashe jurisdictional basis relied

upon under section 7(2). | disagree.

[63] Section 7(2}* sets out three disjunctive jurisdictional prersites that must
exist for the Director-General to recommend appr@faa letter of request from a
foreign State. They are that: (i) proceedings Haaen instituted in a court or tribunal
exercising jurisdiction in the requesting St&€ii) there are reasonable grounds for
believing that an offence has been committed inréguesting State and that an
investigation in respect thereof is being undentakethe requesting Staf@pr (iii) it

IS necessary to determine whether an offence has bemmitted in the requesting
State and an investigation in respect thereof iagoendertaken in the requesting

State?’

[64] There is no confusion about the basis of Mr Simgkmecommendation. In
his affidavit, Mr Simelane affirms that he was stid that preliminary investigations
had started in Belgium and that there were readergounds for believing that an
offence had been committed under Belgian law. @kiermination was based on the
ministerial memorandum, which made similar obseéovast The recommendation fell
under the second jurisdictional prerequisite s¢above. There is no cause to believe

that this power was incorrectly exercised.

*4 See above n 10.
%5 Section 7(2)(a) of the Co-operation Act.
%6 Section 7(2)(b) of the Co-operation Act.
47

Id.
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Unlawful delegation of authority

[65] Section 7(5) of the Co-operation Act provides tte Director-General must
forward an approved letter of request to a magestr&ection 29 allows the Director-
General to delegate any functions under the Coatiper Act, including the one in
section 7(5), to an official of the Department oitice’”® That is what appears to
have happened in this case — the Director-Genetabdted his authority to a Deputy
Chief State Law Adviser, who then requested theefChWagistrate of the
Johannesburg Magistrate’s Court to designate astmagg. Tulip argues that the
delegation was unlawful because it does not meet rdguirements for lawful
delegation. But when courts have previously fothmt such requirements were not
met, it was because the delegating body was found nbave the proper substantive
delegating authorit§® No such argument applies in this case. Sect@onf2he Co-
operation Act grants delegating authority to theebior-General. Moreover, the
apparent delegation meets the requirements seinasgction 29. It was therefore
within the Director-General’'s authority to delegdiis function to a Deputy Chief

State Law Adviser, and the delegation was lawful.

“8 Section 29 of the Co-operation Act states:

“(2) The Director-General may delegate to an dodffiaf the Department of Justice any
function conferred upon him or her by or under this.

(2) A function so delegated, when performed by dkkgate, shall be deemed to have
been performed by the Director-General.

3) The delegation of any function under this smttghall not prevent the performance
of such function by the Director-General himselherself.”

9 SeeVan Rensburg and Another NNO v Naidoo and Other®NWaidoo and Others NNO v Van Rensburg
NO and Otherg2010] ZASCA 68; 2011 (4) SA 149 (SCA) ahairman, Board on Tariffs and Trade, and
Others v Teltron (Pty) LtflL996] ZASCA 142; 1997 (2) SA 25 (AD).
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Over-breadth and vagueness of the Request

[66] Tulip contends that the Request is over-broad aagu®. It argues that,

amongst other things, the Request fails to expllagn offences of which Omega is
suspected and the terms of the Request, such lasel@bant documents” and “all

invoices and diamond transports”, are over-brodatlis argument is not persuasive.
The Request is sufficiently detailed with regardhe crimes allegedly committed by
Omega, the factual background to the allegatiomstha purpose for which Belgian
authorities seek documents from Brinks. Moreovernjp’s arguments about over-
breadth are undercut by the fact that the Requessabpoena yielded only a total of
18 responsive documents. This is hardly a burdaesand unwieldy volume. It does
not appear that Brinks had any difficulty asceitajnwhich documents in its

possession were responsive to the subpoena.

Procedural unfairness

[67] Invoking PAJA and section 8 of the Co-operation,Attlip argues that the
failure by administrators and the Magistrate toeghotice or a hearing prior to the
taking of any decision to accede to the Requesstitates procedural unfairness.
While Tulip concedes that the Co-operation Act deetsexpressly provide for notice
and hearing, it finds such an obligation imposesru@dministrative action in

section 3(2)(b) of PAJA.

[68] When confronted in oral argument with the fact tlatthe time of setting in

motion the process and the decision of the MagdestrBulip had no presence in this
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country and that the authorities could hardly bpeeked to give hearings to parties,
Tulip was hard-pressed to advance this argumetitdur Nothing further needs to be

said about the point.

[69] The alleged defects in the respondents’ decisiarspaimarily formal and

procedural in nature. Even if there might havenbseme substance to the alleged
defects (which is not the case), it can hardly d&id that they demonstrated fraud or
gross irregularity. | therefore do not find thislie a case deserving of any exception

to the rule that absent standing, an applicanse caust be dismissed.

Order

[70] The following order is made:
1. Leave to appeal is granted.
2. The appeal is dismissed.

3. There is no order as to costs.

JAFTA J (Nkabinde J and Zondo J concurring):

Introduction

[71] At common law a party may institute proceedings seek relief if it hasocus
standi(legal standing). Legal standing has two constitielements. The first is the
capacity to sue and be sued. The second is at dinet substantial interest in the

outcome of a particular litigation. If the partyat institutes proceedings seeks to
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enforce a right, it must show its interest in tlght sought to be enforced. If it seeks
to protect a particular interest, it must estabttsh nature of the interest and that it is

protectable in law at its instance.

[72] This case concerns the second element of legadiatan The issue is whether
Tulip Diamonds FZE (Tulip) has interest directlyfemfted by decisions taken by
authorities in South Africa, relating to the gathgrof evidence needed by authorities
in Belgium. Tulip instituted a review applicatiagainst the Minister for Justice and
Constitutional Development (Minister); the DirectBeneral: Department of Justice
and Constitutional Development (Director-Generdggistrate Holzen and Brinks

(Southern Africa) (Pty) Ltd (Brinks).

Factual background

[73] Tulip is a company incorporated and registeredhéenlnited Arab Emirates. It
trades in diamonds and operates its business fhenfree zone area at the Dubai
International Airport. Tulip imports diamonds infdubai from countries like the
Republic of Angola (Angola) and the Democratic Ramuof the Congo (Congo) and
exports them to clients in other countries. Fansporting the diamonds to Dubai,

Tulip employs Brinks which is an operator of a geuservice.

[74] As an importer and exporter of diamonds, Tulip ishalder of various

Kimberley Process Certificates issued by countugsch are participants in the

Kimberley Process Certification Scheme. The obfcthe scheme is to prevent
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trading in conflict diamonds. Conflict diamond® atefined as rough diamonds used
by rebel movements and their allies to finance lotinfaimed at undermining
legitimate governments. These rebel movementsthed allies are described in

relevant resolutions of the United Nations Secu@ibuncil.

[75] Participation in the scheme is voluntary and isrmope states and regional
economic integration organisations. Members obeherganisations are sovereign
states. Each shipment of diamonds from a partitiptate must be accompanied by a
certificate stating that the shipment in respectwdfich it was issued does not
constitute conflict diamonds. Each certificateuess must meet certain minimum
requirements including this endorsement: “The rod@g@monds in the shipment have
been handled in accordance with the provisionb®kimberley Process Certification
Scheme for rough diamonds”. It must also refldet tountry of origin of the
shipment; date of issuance; date of expiry; theimgs authority; the carat weight of
the diamonds; the number of parcels in the shipntkatidentification of the exporter
and importer; the validation of the certificate thg Exporting Authority; and that the

certificate is tamper and forgery resistant.

[76] As a participating state, the United Arab Emirdtas issued a number of such
certificates to Tulip. These certificates enablgifi to export diamonds from Dubai
to its clients in other countries. On the strengtisimilar certificates Tulip is also

able to import diamonds from Angola and Congo.
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[77] One of Tulip’s clients is a Belgian company calledhega Diamonds BVBA

(Omega). This company was placed under investigdtr tax-related transgressions.
The Belgian authorities suspected that Omega, wtheldared the value of diamonds
it imported into Belgium from Dubai amongst otheedches. It was during this
investigation that the Belgian authorities stumblgen invoices issued by Brinks, a
South African company. These invoices were foundng a search and seizure
operation undertaken by the Belgian authoritiethatoffices of Omega in Belgium.
The invoices reflected that Brinks had been trarismpdiamond shipments for Tulip

from Angola to Dubai.

[78] Following the lead to Brinks, the Belgian authesti requested the South
African authorities to gather certain evidence fr@rinks. The South African
authorities accepted and dealt with the requespgrtedly in terms of the Co-
operation in Criminal Matters At (Co-operation Act). This Act facilitates, among
other matters, the gathering of evidence in Soufticé at the request of a foreign
state, if such evidence is required by authoringbe foreign state for the purposes of

investigating crime or of prosecutiéh.In terms of section 7 of the Co-operation Act,

075 of 1996.
®1 Section 7 of the Co-operation Act provides:

“(2) A request by a court or tribunal exercisingigdiction in a foreign State or by an
appropriate government body in a foreign State afsistance in obtaining evidence
in the Republic for use in such foreign State shall submitted to the Director-
General.

(2) Upon receipt of such request the Director-Galnghall satisfy himself or herself—

(a) that proceedings have been instituted in atcourtribunal exercising
jurisdiction in the requesting State; or

(b) that there are reasonable grounds for belietiagy an offence has been
committed in the requesting State or that it isessary to determine
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a request of this nature must be submitted to tinecidr-General who must satisfy
himself or herself of the existence of certain $abefore asking for the Minister’s
approval. Once the approval is granted, the DoreGeneral must forward the

request to the magistrate within whose area o$gliction the witness resides.

[79] The magistrate to whom the request is forwardedtmssie a subpoena,
directing the witness to appear before him or loegive evidence or produce any
book, document or object relating to the requdstidence of this nature should be
obtained under oath and, upon completion, the rraggsconcerned is obliged to
submit a certified copy of such evidence to theeBlior-General together with the

statement of the amount of costs incurred in cotimreavith the proces¥.

[80] In a letter dated 23 December 2008, a MagistrateAmtwerp, Belgium
addressed a request for the gathering of spectvedence to the Director-General.
The latter sought and obtained ministerial apprdedbre forwarding the request to

the Johannesburg Magistrate’s Court.

whether an offence has been so committed and thatestigation in
respect thereof is being conducted in the requgSitate.

3) For purposes of subsection (2) the Directorésahmay rely on a certificate
purported to be issued by a competent authoritthénState concerned, stating the
facts contemplated in paragraph (a) or (b) of Hid subsection.

4) The Director-General shall, if satisfied asteonplated in subsection (2), submit the
request for assistance in obtaining evidence tdAiméster for his or her approval.

(5) Upon being notified of the Minister’s approvhé Director-General shall forward the
request contemplated in subsection (1) to the rraggs within whose area of
jurisdiction the witness resides.”

2 This procedure is contained in section 8 of theoPeration Act. Its provisions are set out in [[Lh&low.
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[81] In view of the fact that Tulip’s standing is in gige, it is necessary to set out in
greater detail the contents of the request aspliepto Tulip. In relevant part the

English translation of the request states:

“To inspect the administration and bookkeeping BiBKS in SOUTH AFRICA in

order to:

(@) compare and investigate the nine invoices cgmiiom BRINKS SOUTH
AFRICA which were found in the office of OMEGA DIA®NDS (and
which will be in possession of the Police Officaesrelling to South Africa).

(b) search and establish other similar transporgslanfrom ANGOLA and
CONGO to DUBAI.

(© search and investigate all invoices and diamwadsports made for and to
the following companies in DUBAI (UAE): TULIP DIAMADS, ORCHID,
CONDA DIAMONDS, ASTER, and GEM ROUGH DIAMONDSncluding
IAXHON on the British Virgin Islands.

At BRINKS SOUTH AFRICA to seize and take copy of edlevant documents
(including invoices, Kimberley Certificates, pacaginlists, shipment dockets,
documents in relation to insurances taken, ingtrost correspondences, co-ordinates
of principals/intermediaries, received instructiomgetings/conversations held, etc.).
To interview the responsible persons of BRINKS be tiamond transports made,
invoicing and relationship which they had with t@MEGA DIAMONDS in
Antwerp.” (Emphasis added.)

[82] Upon receipt of the request, Magistrate Holzentingitin Kempton Park
Magistrate’s Court and purporting to act in ternigh® request, issued a subpoena
that required Ms Jane Hamilton of Brinks to appbafore him in Court at the
Kempton Park Magistrate’s Court, on 6 November 200%e subpoena, apart from

warning Ms Hamilton that a failure to comply withwould constitute an offence
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under the Criminal Procedure Attstated that should she produce an affidavitragtti
out the required information to the satisfactiontb& Deputy Director of Public
Prosecutions (DPP) on or before 30 October 2009attendance at Court would not
be required. The subpoena is dated 1 October 2068.subpoena was served at the
offices of Brinks on the same day and the returnsedvice reflects the contact
particulars of the investigating officer and th@gecutor, both of whom were South

African officials.

[83] Of importance is the fact that the subpoena desdrib detail the information
which Brinks was required to produce. In addittoninvoices issued by Brinks to

Omega, the subpoena directed Ms Hamilton to:

“Provide copies of all the Brink's (Southern AfrjcBty Ltd invoices regarding the
transportation of diamonds to and for the entitéss described in the attached
schedule marked ‘2'.

Provide copies of the relevant work/client filesicluding invoices, Kimberley

Certificates, Packing lists, shipment dockets, duents in relation to insurances
taken, instructions, correspondence, coordinatfgriacipal/intermediaries, received
instructions and meetings and conversations hdldhe entities as mentioned in
schedule ‘2.

Provide an affidavit setting out all the requiratbrmation as requested.”

[84] The entities mentioned in schedule 2 of the subpaeciude Tulip. Tracking
the information described in the letter of requést, subpoena requires Ms Hamilton
to produce various documents belonging to Tulip atider companies. These

documents included work files, Kimberley Processtifeates, correspondence,

351 of 1977.

40



JAFTAJ

instructions received from Tulip, its meetings aswhversations, which came into
existence within the period commencing on 1 Janua®@3 and ending on

3 September 2008.

Litigation history

[85] In October 2009 Tulip heard about the subpoenasemm Brinks. Fearing that
its rights would be violated, Tulip approached Bsrand there was an exchange of
letters between lawyers representing both partsnks adopted the stance that on
the directive of the subpoena it would producedbeuments listed in it, even though
Brinks conceded that they were confidential. Faggd the threat, Tulip and another
company instituted an urgent application for aerdict restraining the production of
their documents by Brinks. The South Gauteng Hgiurt, Johannesburg (High
Court) granted the interdict pending the finalisatiof the application to review

decisions taken by the Director-General, the Marisind the Magistrate.

[86] The review application was duly launched in thetH&purt. Six grounds were
asserted in challenging the impugned decisionseyTere: (a) the failure by the
Director-General to take relevant consideratiort® iaccount; (b) non-compliance
with the jurisdictional requirement that the DimeGeneral had to satisfy himself
that Omega had committed an offence; (c) the wgliddf the Magistrate’s

appointment; (d) the wrong invocation by the Magi& of section 205 of the
Criminal Procedure Act instead of sections 7 arad the Co-operation Act; (e) non-

observance of procedural fairness, in that Tulig ¥@nied an opportunity to be heard
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before the impugned decisions were taken; andh@)dver-breadth of the letter of
request and the subpoena, demanding informatiomgpg a period in excess of five

years.

[87] The High Court held that because Tulip was a foret@mpany with no

presence in South Africa, it lacked standing tditate the application. Nonetheless,
the High Court proceeded to consider three of themgds of review and rejected them
as lacking merit. The grounds considered did notude the appointment of the
Magistrate and the alleged incorrect use of se@fm of the Criminal Procedure Act

In issuing the subpoena. The application was dised with costs.

[88] An appeal to the Supreme Court of Appeal suffersifrélar fate>* However,
the Supreme Court of Appeal held that the High €eued in holding that Tulip’s
lack of standing stemmed from the fact that it veagoreign company with no
presence in this country. Implicitly, the Supre@murt of Appeal held that a foreign
litigant, like Tulip, could enforce a protectabteaarest conferred by the Bill of Rights

in our Constitution.

[89] But the Supreme Court of Appeal came to the comtuthat Tulip did not
have the necessary legal standing because it failpcbve “confidentiality to which it

laid claim in relation to the documents in Brinksissession® It criticised Tulip for

> Tulip Diamonds FZE v Minister of Justice and Camsibnal Development and Otheja012] ZASCA 111;
2013 (1) SACR 323 (SCA) (Supreme Court of Appedpjuent).

*|d at para 15.
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failing to show which documents contained confit@ninformation, the nature of
such information and the legal basis for assertiogfidentiality. One need only to
have regard to the documents, said the Court,ddlss they are by their nature not
|56

confidential?” In view of its decision on standing, the Supre@murt of Appeal

considered it unnecessary to deal with the merits.

Leave to appeal

[90] There can be no doubt that this case raises ocatnstial issues. Tulip claims
that the release of documents held by Brinks woutdate its right to privacy.
Moreover, on the merits Tulip mounts an attacklendxercise of public power by the
Director-General, the Minister and the Magistrate.addition one of the grounds of

review raised is the question of legality.

[91] It is also in the interests of justice that leawedgpanted. Already the case has
been to the Supreme Court of Appeal and Tulip lasther forum to appeal to but

this Court. As will be apparent later, prospedtsuxcess are good.

Issues

[92] The first issue is whether at common-law Tulip leggal standing in the sense
that it has a direct and substantial interest exdbcuments held by Brinks and which
the impugned subpoena directs Brinks to produdee Same requirement extends to

decisions taken on the basis of the letter of requdiich tabulates the documents

4.
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listed in the subpoena. The second is whethepThds made out a case for standing
in respect of the privacy claim. If Tulip has stang then it becomes necessary to

consider the grounds of review mentioned above.

Does Tulip have standing at common law?

[93] In simple terms the purpose of this enquiry isgtablish if Tulip is entitled to
protect the documents in question against disobosur from being accessed by
anybody without its permission. It is the entitlEmhto prosecute a claim or enforce a
right which clothes a party with standifg.The onus falls upon a party like Tulip to
show that it has the right to institute proceediffgsin other words, Tulip must
establish that it has a direct and substantialrestein the outcome of the

determination whether the documents in question Ineaglisclosed.

[94] Ordinarily an applicant has to make allegationthafounding affidavit which,
if established, would show that it has legal stagdi Consistent with this
requirement Tulip dealt with the issue of standmthe founding affidavit in the High

Court in these terms:

“In the present matter no criminal proceedings hdaen instituted or are
contemplated against the applicant. Notwithstagtliis, a subpoena has been issued
at the instance of a foreign state requiring adthiarty (Brinks) to disclose
information and documents which are purportedigvaht to an investigation by

Belgian authorities, not into the applicant, buhest a Belgian company (Omega).

" Trakman NO v Livshitz and Othet895 (1) SA 282 (A) at 287D-F.
8 Mars Incorporated v Candy World (Pty) L1®91 (1) SA 567 (A) at 575.
%9 United Methodist Church of South Africa v Sokufundla1989 (4) SA 1055 (O) at 1057F-H.

44



JAFTAJ

This is an extraordinary request by any standaf@wing effect to the respondents’
decisions will materially impact upon the applicanproprietary rights in its
confidential business information, which rightsiviié immediately infringed on the

handing over [of] the documents called for in tbbmoena.”

[95] In plain terms Tulip claims that its right of owship relating to the documents
would be violated if those documents are produgeBinks. The violation will take
immediate effect once the disclosure is made.odisgon to describe the documents as

containing confidential business information.

[96] Regard to the letter of request and the subpoewih, &f which are quoted
above, confirms the assertion that some of the meais which Brinks is called upon
to produce, belong to Tulip. Ownership of thoseuwloents alone suffices to give
Tulip the necessary legal standing. The issueoafidentiality is additional to this
fact. It serves to illustrate that over and abowaership rights, Tulip’s other rights
like the right to privacy were threatened. Theelebf request and the subpoena forms

part of the founding affidavit.

[97] Accordingly, the Supreme Court of Appeal erredtgnaipproach to determining
the issue of standing and also in its assessmdhedhfcts. It can never be suggested
that the owner of the subject matter of litigatttas no standing to protect its rights in
such subject matter. The letter of request liatthe subpoena demands that Brinks
should produce, amongst other documents, Kimbd?lexess Certificates, copies of
the minutes of meetings, conversations and instmgtgiven by Tulip, without its

permission. Therefore, Tulip in its capacity as thwner of the documents has a
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direct and substantial interest in the litigationwhich decisions relating to their
disclosure are challenged. For these reasonspndiude that Tulip has established

standing at common law.

Standing in constitutional claims

[98] In any event it was not appropriate for the Supre@uoart of Appeal to
approach the issue of standing from the commonglamt of view only in the light of
the fact that Tulip also asserted a constitutiormlt to privacy. In so far as claims
based on rights in the Bill of Rights are concerrad law requires a lower standard
for standing which is broader than the common-lasigpon. This is so because
section 38 of the Constitution lists persons whoy nmestitute proceedings in cases

where a right in the Bill of Rights is infringed trere is a threat of infringemefit.

[99] Under the common law, a party who approaches at dourrelief must
ordinarily show that its rights were violated ordatened. Such party cannot seek
relief on the basis that the rights of another pensere violated. Section 38 changed
all of this when it comes to violation of rights tine Bill of Rights. It expanded the
list of persons who may institute proceedings. thé right-holder is unable to
approach a competent court, another person may am sts behalf. Members of a
group or class of persons may also initiate proogsdon behalf of or in the interests

of the group or class. An association too can cenue proceedings on behalf of its

0 See [28] above for the text of section 38.
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members. And anyone with legal capacity can bpirageedings in the public interest

provided that they identify the interest on thei®a$ which they approach the cofitt.

[100] However, where a litigant approaches a court adtings own interest, it must
show the interest directly affected by the impugdedision. This interest may be
real or potential but not hypothetical or academiRecently this Court affirmed this

principle inGiant Concerts.There this Court said:

“The own-interest litigant must, therefore, demaoaist that his or her interests or

potential interests are directly affected by thiawfulness sought to be impugnedq.”

[101] In this case, as stated earlier, Tulip has shovat tihe impugned decisions
directly affect its ownership of the documents urestion and that compliance with
the subpoena threatened its right to privacy. €hdscisions, in particular the
subpoena, coerce Brinks to hand over documentsigpelg to Tulip to South African
authorities who intend to pass them to the Belgiathorities. The unlawfulness in
taking those decisions and the issuance of thecaumapinterferes with Tulip’s rights
of ownership in the documents in question and padéseat to its privacy. There can
be no doubt that Tulip’s interest in the unlawfids®f those decisions is real and not
potential. It certainly cannot be described as oflyptical or academic. The

iImpugned decisions affect it immediately.

81 Lawyers for Human Rights and Another v MinisteHoime Affairs and Anothg2004] ZACC 12; 2004 (4)
SA 125 (CC); 2004 (7) BCLR 775 (CC) at para 16.

%2 Giant Concertsabove n 17 at para 43.
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[102] It will be recalled that in rejecting the High Cgarreasoning for finding that
Tulip lacked standing, the Supreme Court of Apmednowledged that a party like
Tulip may invoke the rights in the Bill of Rightdt was not necessary for such party,
so it was held, to be physically in the countryheTacknowledgement is, however, at
variance with the approach adopted by the Supremat@f Appeal to Tulip’s
standing. For Tulip to meet the standing requinetsiethat Court required it to prove
that the documents subject to disclosure were thaemfidential. This is not the
correct approach to a claim based on a right inBileof Rights. Section 38 of the
Constitution decrees that in the case of such ¢lthmapplicant needs only to allege
that an infringement or a threat to infringe ightientrenched in the Bill of Rights has

occurred®

[103] Consistent with the approach prescribed by se@®rthe allegations made by
an applicant in its founding papers are taken todseect when the issue of standing is
determined. The Supreme Court of Appeal affirmigid principle inTrinity Asset
Management (Pty) Ltd and Others v Investec Bankahtti Other$? In that case the

Court said:

“In the circumstances of this case, it will be feh the assertions made by the
appellants, whose locus standi is being challengade to be accepted as correct.
Thus we must assume, for the purposes of consglarirether the appellants have
locus standithat their assertion that the loan agreementviglithis correct. If that is

so they must be able to apply to interdict the imgjcbf the meeting before which

% Doctors for Life International v Speaker of thetidaal Assembly and Othe[2006] ZACC 11; 2006 (6) SA
416 (CC); 2006 (12) BCLR 1399 (CC) at para 217.

6412008] ZACSA 158; 2009 (4) SA 89 (SCA).
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materially incorrect information regarding the legtatus of the agreement has been

put by the directors®

[104] In the circumstances, | hold that Tulip has, byegihg that its right to
confidentiality is threatened, established standiagn in terms of the constitutional

requirements.

Merits

[105] It was the subpoena issued by the Magistrate winighered the launch of the
present proceedings. It is therefore conveniembtoamence the determination of the
merits with the consideration of the grounds ofie@evrelevant to the issuance of the

subpoena.

[106] The first ground relates to the referral of theuesj to the Magistrate. It is
common cause that the request was forwarded tM#gpstrate purportedly in terms
of section 7(5) of the Co-operation Act. This gattprovides that on being notified
of the Minister's approval, the Director-Generalakhforward the request to the

magistrate within whose area of jurisdiction thénass resides.

[107] The first difficulty relates to the identificatioof Magistrate Holzen as the
person to whom the request had to be forwardede Simpreme Court of Appeal

described this issue as one of the grounds of wesied defined it as the validity of

®d at para 37.
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the Magistrate’s appointmefft. The difficulty that arises in this regard is that
section 7(5) contemplates that the magistrate tomvthe request is forwarded must
be a magistrate within whose territorial jurisdbeti the witness resides. This
requirement identifies the magistrate who, in teohsection 8 of the Co-operation
Act, is empowered to issue a subpoena. It is ngtraagistrate who has the power

but a magistrate of the area in which the witnesgles’

[108] There is no indication whatsoever in the record Magistrate Holzen was the
right magistrate to issue the subpoena. Advocatel&ne who was the Director-
General that forwarded the request does not telhaw the matter ended up with

Magistrate Holzen. In his affidavit Advocate Siared merely states:

“On being notified by the Minister of his approvalcaused to be forwarded the
request to the Johannesburg Magistrate’s Courntyhose jurisdiction both Omega
and Levidiam are situate, the request as conteetplat section 7(5) of the Co-
operation Act, and requiring him to designate a istegfe to conduct the

examination, as contemplated in section 8 of thee¢@eration Act].”

[109] It is clear from this statement that the Direct@r@ral forwarded the request to
the Johannesburg Magistrate’s Court for a magesti@atbe designated to conduct an
examination in terms of section 8. It further agmgefrom the same statement that the
reason for forwarding the request to the Johanmgshlagistrate’s Court was that
“both Omega and Levidiam are situate” there, wittiia area of jurisdiction of that

Court. But none of these persons was a witnessrestjto appear before a magistrate

% Supreme Court of Appeal judgment above n 54 at par

%7 Section 7(5) of the Co-operation Act.
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for purposes of giving evidence, in compliance viltle letter of request. It is not
clear why and on what basis the Director-Generatecéo the conclusion that the
letter of request should be forwarded to the Maagfists Court of the area where those

two persons were allegedly “situate”.

[110] The respondents, including the Director-General skifn asserted that the
request they acceded to, sought to investigatekBritf that were the case, one would
have expected that the request would be forwardeithd magistrate of the area in
which Brinks was a resident. In our law, a loaanpany resides in the area where its
head office is located or where its principal plaafebusiness i€ There is no
evidence showing that Brinks’ head office or itsnpipal place of business falls

within the area of jurisdiction of the Johannesbuiapistrate’s Court.

[111] But the matter is further complicated by the faetttMagistrate Holzen was not
based in the Johannesburg Magistrate’s Court wreempurportedly exercised the
power to issue the subpoena. The subpoena itshtfates unmistakably that it was
issued by Mr Holzen in his capacity as a magistaatthe Kempton Park Magistrate’s
Court. The date stamp on it bears this out. $nbidbdy it directs Ms Hamilton to
appear before a magistrate in Court E at the Magess Court of Kempton Park. Its
title reads: “In the Magistrates’ Court for the Dist of Kempton Park held at

Kempton Park.”

% Bisonboard Ltd v K Braun Woodworking Machinery jRiid 1991 (1) SA 482 (A).
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[112] As to how a request that was forwarded to the nadgesin the district of
Johannesburg ended up with Magistrate Holzen iniemPark, remains a mystery.
The mystery deepens when one considers that tloedrés silent on where Brinks
resides. Instead what is clear is the fact that Elirector-General had different
persons in mind when he determined where to fonilsgdequest. On these facts the
Director-General did not comply with the provision$ section 7(5) of the Co-
operation Act when he forwarded the request. #l$® not clear that the request on
which Magistrate Holzen acted was forwarded to Miynthe Director-General as
required by section 7(5) or by someone else. Toerét has not been established that
Magistrate Holzen was the right magistrate to daserdhe power conferred by

section 8 of the Co-operation Act.

Use of section 205

[113] Another serious defect is that instead of actingerms of section 8 of the Co-
operation Act, Magistrate Holzen consciously anlibdeately invoked section 205 of
the Criminal Procedure Act. The heading of the pse@ma he issued reads:
“SUBPOENA IN TERMS OF SECTION 205 OF ACT NO 51 O87Y”. Reference
to Act 51 of 1977 means the Criminal Procedure Act.its body the subpoena tells
Ms Hamilton that she was required to appear beftlle magistrate on
6 November 2009 to be examined by the authorisdd @HPublic Prosecutor. It goes
on to say that should she furnish an affidavitisgtout all the required information,
to the satisfaction of the DPP or Public Proseguoror before 30 October 2009, her

attendance would not be required. The subpoer@epds to warn her that a failure to
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comply with it would result in a warrant for herest being issued. It further cautions
her that the failure would constitute an offencéemthe Criminal Procedure Act. It
concludes by instructing an authorised officiab&wve it on her and report back to the

DPP or a Public Prosecutor.

[114] All of these are steps mandated by section 205 evlaesubpoena is issued
under that section. In terms of the section aegi$nthat appears before the magistrate
must be examined by an authorised DPP or Proseciiud if the witness concerned
furnished the information sought to the satisfacid the DPP or Prosecutor before
the date of appearance, he or she would be exdusedappearing. The subpoena
itself is issued upon a request by the DPP or Butse Accordingly, the whole
process is driven by the DPP or ProsecfitorAnd the request by the DPP is a

jurisdictional fact without the existence of whialsubpoena cannot be issued.

[115] Yet no DPP or Prosecutor has a role to play inoegss mandated by section 8

of the Co-operation Act. This section provides:

%9 Section 205(1) of the Criminal Procedure Act pdes:

“A judge of a High Court, a regional court magigtrar a magistrate may, subject to the
provisions of subsection (4) and section 15 of tRegulation of Interception of
Communications and Provision of Communication-egdatnformation Act, 2002, upon the
request of a Director of Public Prosecutions orublip prosecutor authorised thereto in
writing by the Director of Public Prosecutions, ugg the attendance before him or her or any
other judge, regional court magistrate or magisfriitr examination by the Director of Public
Prosecutions or the public prosecutor authorisedetb in writing by the Director of Public
Prosecutions, of any person who is likely to givatenial or relevant information as to any
alleged offence, whether or not it is known by whtita offence was committed: Provided
that if such person furnishes that information e satisfaction of the Director of Public
Prosecutions or public prosecutor concerned poidhé date on which he or she is required to
appear before a judge, regional court magistratenagistrate, he or she shall be under no
further obligation to appear before a judge, regi@mourt magistrate or magistrate.”
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“(1) The magistrate to whom a request has been diated in terms of
section 7(5) shall cause the person whose evidémceequired, to be
subpoenaed to appear before him or her to giveeaei or to produce any
book, document or object and upon the appearanceucti person the
magistrate shall administer an oath to or accepaffirmation from him or
her, and take the evidence of such person upomogggories or otherwise as
requested, as if the said person was a witness nmgistrate’s court in
proceedings similar to those in connection withahhhis or her evidence is
required: Provided that a person who from lack mbwledge arising from
youth, defective education or other cause, is faorige unable to understand
the nature and import of the oath or the affirmatimay be admitted to give
evidence in the proceedings without taking the oath making the
affirmation: Provided further that such person khal lieu of the oath or
affirmation, be admonished by the magistrate takpgbe truth, the whole
truth and nothing but the truth.

2) A person referred to in subsection (1) shall dubpoenaed in the same
manner as a person who is subpoenaed to appeawittgeas in proceedings
in a magistrate’s court.

3) Upon completion of the examination of the witseéhe magistrate taking the
evidence shall transmit to the Director-General teord of the evidence
certified by him or her to be correct, togetherhadt certificate showing the
amount of expenses and costs incurred in connegtitbrithe examination of
the witness.

(4) If the services of an interpreter were usethatexamination of the witness,
the interpreter shall certify that he or she hasdlated truthfully and to the
best of his or her ability, and such certificatalshccompany the documents

transmitted by the magistrate to the Director-Gakier

[116] Section 8 sets out in detail the functions of a iste@fe to whom a request has
been forwarded in terms of section 7(5). The fissue that is apparent from the
reading of the section is that the request mudgbbebtaining evidence. The section
says the magistrate “shall cause the person wheuskernee is required, to be

subpoenaed to appear before him or her to giveeaewl or to produce any book,
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document or object”. Upon appearance of the pecsmterned, the magistrate is
required to administer an oath or accept an affionafrom the person before taking
evidence from him or her. The evidence must bertalgpon interrogatories or

following some other method stated in the request.

[117] It is apparent from the text of the section that tianner in which the evidence
is taken is determined by the request and thatethdence must be taken by the
magistrate himself or herself, with the witnessngeunder oath or affirmation. The

section underscores the need for an oath or affiomdy requiring the magistrate to

admonish a person “to speak the truth, the whaté @nd nothing but the truth” if the

magistrate finds the person in question to be wnablunderstand the nature and
import of an oath or affirmation. Upon completiohthe examination of the witness,

the magistrate taking evidence must submit to tinedibr-General a certified copy of

the record of the evidence. This record may bemmpanied by a certificate showing

the amount of expenses and costs incurred in ctionewith the taking of the

evidence.

[118] The process authorised by section 8 of the Co-tipargAct is materially
different from the one permitted by section 205tlé Criminal Procedure Act.
Members of the National Prosecuting Authority pteyrole in a section 8 process. In
fact the section does not refer to them at alla section 8 process, the examination of

the witness is conducted by the magistrate whost#tke evidence. At the completion
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of the process, the magistrate is obliged to submihe Director-General a certified

copy of the record.

[119] A person subpoenaed under section 8 must appearelde magistrate on the
appointed date for the purpose of giving evidenke. or she cannot avoid appearing
by submitting an affidavit. He or she has to takeoath or affirmation before the
magistrate who takes the evidence which must lieted orally. Therefore a process
mandated by section 205 of the Criminal Proceducé ¢dannot be equated to the
process authorised by section 8 of the Co-operatiin The two processes are like
chalk and cheese. Section 205 of the Criminal &toe Act does not confer the
power to take evidence in terms of a request suwbdhito a magistrate under

section 7(5) of the Co-operation Act.

[120] But counsel for the Minister and the Director-Gehesubmitted that the
Magistrate had competently used section 205. ReglgnDe Lange v Smuts NO and
Others’® counsel submitted that because section 205 foartsopthe criminal justice

system, the Magistrate was entitled to invoke b of the mechanisms provided.

[121] The argument has no merit and reliancéen_anges misplaced. That case is
no authority for the proposition that where thereise of power is requested under a
particular section, it is open to a magistratedbimaterms of a different provision in a

different statute. More preciselpe Langedoes not say that upon receipt of a request

7011998] ZACC 6; 1998 (3) SA 785 (CC); 1998 (7) BCIZR9 (CC).
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submitted in terms of section 7(5) of the Co-operafAct, a magistrate is entitled to
issue a subpoena by authority of section 205 ofGheinal Procedure Act. The
Court in that case could not say so because thatnwtathe issue before it. All that
De Langesaid about section 205 was that it was constitatly compliant’

[122] If a functionary consciously chooses a particulavysion as authority for the
function he or she performs and it turns out thes thosen provision does not
authorise the performance of the function concerties purported exercise of power
will be invalid. It cannot be rescued by the clahmat the same functionary is granted

the power exercised but by a different provision.

[123] The argument that reliance by a public functionanyan incorrect provision,
for the exercise of power, does not invalidateabion taken if the same functionary
is empowered by another provision to perform thpugned function, was considered

by this Court inMinister of Education v Harri§® In that case the Court said:

“[T]he applicability of this line of reasoning mudepend on the particular facts of
each case, especially whether the functionary cously elected to rely on the

statutory provision subsequently found to be wantin

In this case, there is no suggestion in the affidafiled by the Minister of an
administrative error. On the contrary, the nofitehe present matter not only cites

section 3(4)(i) of the National Policy Act threendis as the source of its authority, it

" |d at paras 19-20.
2 Administrateur, Transvaal v Quid Pro Quo Eiendomatsieappy (Edms) Bak977 (4) SA 829 (A).
3[2001] ZACC 25; 2001 (4) SA 1297 (CC); 2001 (11JIR 1157 (CC).
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identifies itself with the Act by means of its heagl . . . There can be little question

then that the provision was deliberately chosén”.

[124] Similarly, in the present case there is no indaratthat Magistrate Holzen

erroneously referred to section 205 of the Crimidedcedure Act when he meant to
refer to section 8 of the Co-operation Act. ThegMtate elected to abide the
decision of the Court and did not file an affidawithis Court explaining his choice of
section 205. But as stated earlier, it is appafearh the subpoena itself that the
choice was made deliberately. Reliance on se@@mas the source of power was
made in circumstances where this section did nplyapAccordingly, the Magistrate

was not authorised to issue the impugned subpo€haerefore, the subpoena is

invalid.

[125] Having reached this conclusion it is not necessamgonsider the attack based

on the over-breadth and unintelligibility of thebpwena. Nor will any meaningful

purpose be served by a determination of the ottwemgls of review.

[126] For these reasons | would uphold the appeal.

d at paras 17-8.
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