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McCRACKEN v. O.R.C. GOVERNMENT. 

1909. M(1ff'(Jh 29. MAASDORP, C.J., and FAWKES 
and WARD, JJ. 

Conflraet.-Rtpudiation.-Cession.-E(£eeution.-Reasonahle time. 

Where M had obtained in No'vember, 1907, a cession from A of� con
tract entered into with the Government in May, 1906, whereby 
the latter had agreed to grant a bonus on the manufacture of 
biscuits, on condition that the erection of a factory was forth
with commenced, the Government having assented to the cession, 
and M claimed a declaration of rights thereunder after delaying a 
further twelve months without performing his part of the con
tract, Held, that the delay on the part of A must be taken into 

· cqnsideration, and that, as M had failed to perform his part of the
contract within a reasonable time, the contract had lapsed.

The plaintiff alleged_ that on the 1st November, 1907, with
the consent of · the defendan�s he became the cessionary of 
a. contract entered into between the defendants and Mes11rs.
Anderson · & Co. on the 25th May, 1906; that he was desirous,
· of carrying out the terms of the contract, and had taken pre
liminary steps, by arranging for the necessary· capital and in
other ways, for that purpose;- that in September, 1908, the
defendants had both verbally an_d .in writing in breach of the
agreement intimated to the plaintiff that the contra.ct had lapsed
and was no longer of force and effect, -and refused to be further
bound thereby. The plaintiff therefore claimed a declaration of
rights and �n the alternative £5000 damages.

The defendants pleaded, inteJr al,ia, that they had com
mitted no breach of the agreement, _that they had not repu
diated it, and that in any case the plaintiff was debarred from
his right of action in that he had not complied with the terms
of the agreement within a reasonable time, having in effect
done nothing as fet towards the performance of his part of
the contract.
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The recital of the contract read as follows :-

Whereas the ma�ufacturers have acquired certain sites in Bloem
fontein on which they have erected a jam preserve and confectionery 
factory, and whereas it is the' intention of the manufacturers forth
with to commence the erection of another factory on the same site 
for the manufacture pf biscuits and cakes, and whereas it is the 
desire of the Government to encourage to the best of the means at 
its disposal the industry for the prosecution of which such last
mentioned factory is to be erected. . . . 

Under the contract the Government'- agreed, in consideration 
of the manufacturers undertaking to introduce into and main
tain in Bloemfontein a business and industry of this nature, 
to pay a certain bonus on biscuits and cakes, provided they 
were manufactured exclusiv�ly fr�m South African meal and 
flour. The bonus was to be payable from the time the factory 
commenced to work. The co�tract was entered into for a 
period of five years from the date of signing, and on the con
dition that, should the operations of the factory be suspended 
for a period longer than twelve months at a time, the agree
ment should ipso facto determine. 

The Court intimated that the point at issue was whether the 
plaintiff had failed to perform his part of the contract within a 
reasonable time. 

Blaine, K.O. (with him De Jager), for the plaintiff. 

Lloyd (with him P. U. Fischer), for the defendants: There 
.was no breach of the contract on the part of the defendants, 
and having alleged a breach, the plaintiff has only the option 
to cancel the contract and sue for damages, or to carry out his 
part of the contract and then SJ]e thereon. See Frost v. Knight

([1872] 7 L.R. Ex. at p. 117). 
[MAASDORP, C.J.: Are you willing to let the contract stand, 

since you deny repudiation ?] 
The contract is voidable at our option owing to the plaintiff's 

delay, but he cannot claim a declaration of rights so long as the 
defendants have not committed a breach of the contract. See 
Johnstone v. Milling (55 L.J. Q.B. 162). 
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tion of operations for twelve months. The plaintiff had been 
manager for Anderson & Co., and as cessionary took the con
tract subject to the incidents thereof, and the fact that the 
cession had been recognised by the Government cannot be taken 
as a waiver of the right to demand executio� within a reasonable 
time, and the plaintiff has done nothing in this direction. 

Blaine, K.O.: The plaintiff claims that the reasonable time 
can only be reckoned from the date of the cession. I can pro
duce evidence to show that the restrictions as to the class of 
flour used render the contract almost impracticable, and that on 
application to the defendants for relaxation of this clause they 
kept the plaintiff waiting for a definite answer for five months. 
I submit the defendants are n�t entitled to take advantage of 
their own negligence. 

,[F4WKEs; J.: If a man enters into a disadvantageous con
tract, can he set off the time he spent in endeavouring to get it 
amended?] 

The plaintiff is not liable for the delay on the part of 
Anderson & Co. 

[MAASDORP, C.J. : He is liable as cessionary, and pleas against 
Anderson & Co. would be good against him.] 

Even if the Government's delay is ignored, only eight months 
have P'.1ssed since tl).e cession, and it is possible that the whole 
b11.siness might be completed within a time which would still be . 
reasonable. I have evidence to prove that eighteen months 
would not be an unreasonable time for the completion of the 
work, and that, as specifications, &c., had to be obtained, the 
wo�k could. not be commenced under six months, and that 
Anderson & Co. had already got the necessary specification� 
before they .ceded to the plaintiff. 

The contract and the letters referred· to having been put 
in, no further evidence was taken. 

MAASDORP, C.J. : The point to be decided has been consider
ably narrowed down by the arguments of coun.."lel. The ques
tion is whether the plaintiff is entitled to bring an action on 

· the, ground that he has within a reasonable time fulfilled his•
part of the contract. Taking the dates given, there can be

O.R.O. '09. 




