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Introduction

[1]

This appeal concerns an important question as to the approach to be adopted in
circumstances where an employee lodges two disputes with the Commission f
Conciliation Mediation and Arbitration (‘CCMA) concerning his or her dismi
particular where an employee proceeds to the CCMA on the basis e
dismissal was automatically unfair and subsequent thereto rai a h

dispute to the effect that the very same dismissal is unfair for gusé

those which would fall within the scope of an automatically unfa

The factual background

2]

[3]

On 27 June 2016, third respondent issued a ice to the appellant in which it
called upon appellant to make representati St Is services should not
be terminated on the grounds of inco letter which was signed by

Dr Monareng, the Chief Executive Ofi CEQ) of third respondent, set out a

series of grounds ‘on which | h ary view that your services should

be terminated on groun ompatibility.” These included an alleged
campaign by the appella ttack the legitimacy of the appointment of Dr
Monareng as CEO of\thigd _reSpondent, attempts by appellant to undermine the

authority of the CEO aSgwell as a sustained campaign of litigation against third

respondent.

The appell ot make any representations following the receipt of this letter.

On e 2016, Dr Monareng wrote a further letter to appellant entitled “Notice

sal” in which he noted: ‘you were invited to make such representations if
8 June 2016 we note that you have not provided such representations
had not indicated the intention to do so. Accordingly, you are dismissed with

mediate effect on the grounds of incompatibility.’

Following receipt of this letter, the appellant referred an alleged unfair dismissal
dispute to the CCMA on 6 July 2016. In terms of the LRA 7.11 referral form, the

nature of the dispute was described as “dismissal’, the type of dispute was



[5]

[6]

[7]

Vi

referred to as “automatic unfair dismissal” and the facts of the dispute were
summarised as “dismissal for making protected disclosures and for exercising my

rights”.

On 25 July 2016, a certificate of the outcome of the dispute which ha
referred to conciliation was issued. It certified that, as the dispute had
unresolved, it could now be referred to the Labour Court because iginvol

alleged automatic unfair dismissal flowing from a protected disc

A day later, on 26 July 2016, the appellant completed a r ther LRA
7.11 referral form referring to the nature of the disputg as “dismissal”’. In this
referral, the type of dismissal was described as “for unkno sons”. The facts
of the dispute were summarised as ‘dismissedWre was no hearing, no
charges referred and no fault of my own’. It clear that the date of the

dismissal and thus the date of the di the 29 of June 2016 which was

exactly the same date which had bee in the first LRA 7.11 referral form.
In short, there was no dispute t dismissal pursuant to the letter of Dr
pted the appellant to generate two referrals.

This second referral,
August 2016. At these

which it alle unfai? dismissal disputes had been referred by the appellant

6 July 2016, was set down for conciliation on 26

ceedings third respondent raised a point in limine in

very'same dismissal. As the CCMA had already considered the

sly and had issued a certificate of outcome certifying that the

ained unresolved and could be referred to the Labour Court as it

ed disclosures, it was contended that the CCMA did not have jurisdiction

ear the matter.

The point in limine was upheld by the second respondent on 26 August 2016 in

which the following ruling was issued.



‘The respondent raised a point in limine stating that the CCMA lacks jurisdiction
in this matter as the applicant referred an alleged automatic unfair dismissal
dispute under case number GATW8714-16 and another alleged unfair dismissal
under this case number. Essentially these two disputes are the same in natur
as it relates to the applicant’s dismissal. The matter was already referre

Labour Court for adjudication and therefore the CCMA is functus<€effi to

arbitrate this matter i.e. the CCMA lacks jurisdiction to arbitrate thisymatterN€a
management is directed to close the CCMA case file.’
[9] Following this ruling, the appellant approached the Labo u ding that
the CCMA did indeed have jurisdiction to hear this secoRd referfal. In dismissing

this application, Rabkin-Naicker J noted that this was no se where there
were two causes of action but rather one WW appellant sought two
separate hearings for the same dismissal ' view, was impermissible
in law. With the leave of this cour e appellant seeks to have this order

overturned.

The appeal

[10] The crisp questions f
conciliate and arbitrat
and, if it did
Q ar, the question arises as to whether either of the doctrines

[11] : e third respondent contended that the CCMA could not be

wo different themes. Having failed to conciliate the dispute regarding the

omatically unfair dismissal, it was contended that the CCMA was functus
officio in respect of the second referral. In support thereof it was submitted that
the principle of res judicata was applicable in respect of the second referral in
that it was one and the same dispute between the parties and that the CCMA had

made a decision that the dispute could not be resolved, entitling appellant to



[12]

[13]

approach the Labour Court. Thus the issuance of a certificate of non-resolution
was a jurisdictional decision which had been taken in respect of the dispute and

could not be retaken.

The doctrine of res judicata encompasses a matter that has already

National Sorghum Breweries Ltd (t/a Vivo African Bre
Liquor Distributors (Pty) Ltd 2001 (2) SA 232 (SEA) at 239 as well as the cases
cited therein.

The law was further explicated by Sc JA}'n ith v Porritt and others 2008 (6)
SA 303 SCA at para 10 “the ambit of the exceptio rei judicata has over the years
7 2.
been extended by the relaxation in appropriate cases of the common-law
requirements that the rel‘lef %umeg and the cause of action be the same
(eadem res and eadem petendi causa) in both the case in question and the

- -
earlier judgment. Where the circumstances justify the relaxation of these
“w -
requirements those that remain are that the parties must be the same (idem
& »
actor) and that the same issue (eadem quaestio) must arise. Broadly stated, the
. A N : :
latter mvolves‘an;nquwy whether an issue of fact or law was an essential element
a
of the judgment on which reliance is placed. Where the plea of res judicata is

raised in the absence of a commonality of cause of action and relief claimed it

Rasb&:me commonplace to adopt the terminology of English law and to speak
of’ issue estoppel. But, as was stressed by Botha JA in Kommissaris van
Binnelandse Inkomste v Absa Bank BPK 1995 (1) SA 653 (A) at 669D, 670J-
671B, this is not to be construed as implying an abandonment of the principles of
the common law in favour of those of English law; the defence remains one of res

judicata. The recognition of the defence in such cases will however require



[14]

[15]

careful scrutiny. Each case will depend on its own facts and any extension of the

defence will be on a case by case basis.

Applying this test to the facts of this dispute, it is difficult to see how a decision
jurisdiction constitutes res judicata. It is not a determination of the

justification of the core dispute of dismissal between the parties.

para 16:

‘The defence of lis alibi pendens shares features in co n with the defence of
res judicata because they have a common®underlying principle, which is that
there should be finality in litigation. Onc suit'ias #een commenced before a

tribunal that is competent to adjudicate up uit must generally be brought

to its conclusion before the tri nd\should not be replicated (lis alibi

pendens). By the same tok ot be permitted to revive once it has

been brought to its proper ion (res judicata). The same suit between the

ghtience and finally.’

@ licy un@erlying the doctrine of lis pendens ‘is that there should

1€ extent to which the same issue is ligated between the same
is desirable that there be finality in litigation. The courts are
to avoid a situation where different courts pronounce on the

e with the risk they may reach different conclusions.’

bstein and Van Winsen The Civil Practice of the High Courts in South Africa
ed) at 606 note that a plea of lis pendens involves an intervention by the court
to stay one or other of the proceedings because it is prima facie vexatious to
bring two actions in respect of the same subject matter. The learned authors

point out that the court has a discretion in the matter which is sourced in the



policy that to allow two separate proceedings to continue in respect of the same

dispute may well border on the authorisation of a vexatious practice.

[17] The question that therefore requires determination, in this case, is whether bo
the CCMA and the court a quo were confronted with the same dispute; th
single act of dismissal of the appellant by the third respondent and thafytheyiéct
that the former had raised two justifications for his argument that the dismiss

was unfair did not mean that lis pendens should not be invoked 4 C

[18] Of relevance to the determination of this question is a n nt of the
Constitutional Court in Association of Mine Workers and{Constriction Union and
others v Ngululu Bulk Carriers (Pty) Ltd (in liquidation) and [2020] ZACC 8.
The facts were as follows: Respondents em ees _including members of

appellant were engaged in an unprotected ondent dismissed 476 of

these workers as a result of their parti the unprotected strike. An unfair
dismissal dispute was immediate e relevant bargaining council by
appellant. The dispute was co ed without success and a certificate of non-

resolution was issued by ut council. The Court referred to this as the

first dispute.

[19] At the same time, respghdent reemployed some of the dismissed employees

although it di reemploy a single member of the appellant. The appellant and

its mem idered that the respondent had embarked upon a process of

sele ree ent. Thus there was now a second act of further dismissal to
ers of appellant had been subjected.

A | to the same bargaining council was made by the appellants for

ciliation. It was contended that selective reemployment constituted an unfair

Ismissal as set out in s 186 (1) (d) of the Labour Relations Act 65 of 1995

(‘LRA’). The court referred to this as the second dismissal. The respondent

V disputed that the bargaining council had jurisdiction to conciliate the second

dismissal but the council rejected this objection and conciliation continued. Again

a resolution was unsuccessful and a certificate of non-resolution was thus issued.



[21]

[22]

Aggrieved by this ruling, respondent launched a review application in the Labour
Court impugning the ruling on jurisdiction and hence the validity of the certificate
of non-resolution. Thereafter the appellant and its members initiated a claim for,
unfair dismissal in the Labour Court. With regard to the first dismissal, it w

been referred to conciliation. It also raised the defence of lis pendens contending
that the issues raised by the second claim guere suPject matter of a review
application then pending before the Labeur .Whese preliminary objections
were upheld by the Labour Court€an e Watter finally proceeded to the

Constitutional Court.

entertain it;
dismissal had been referred to conciliation and had been conciliated it

appeared to have been ignored by the Labour Court. In short, ‘the flaw in the

ourt's reasoning stems from its characterisation of an automatically
smissal as a dispute separate from an unfair dismissal dispute that was
rred to conciliation. That court overlooked the fundamental issue which is that
at was referred to conciliation was the unfairness of the dismissal regardless
of whether the unfairness concern was automatic or otherwise. And that is not
reasons for dismissal which must be referred to conciliation but the unfairness of

the dismissal.” (para 21)




[23]

[24]

[25]

With regard to the argument based on lis pendens, the Constitutional Court noted
that the causes of action in the two proceedings were different as were the
subject matters. There were two separate causes of action: One, dealing wit
dismissal as a result of the unprotected strike and another being the decisi

regarding a selective reemployment.

In the present case, as | have emphasised, there was only one di

Ot the
% dismissal

which must be referred to conciliation but the unfairnes§ of the d ssal

dismissal was referred to concilation and then to the Labou
Constitutional Court said in the AMCU case, it is not reaso

21), because the Constitutional Court considered that there wgre two separate

dismissals, the approach adopted by the Caurt is distinguishable from the

present dispute. Indeed, the emphasis plac on difference between

the reasons for the dismissal and the is fatal to the appellant’s

case in the present dispute.

d, i

A with regard to dismissals, namely their

Were appellant’'s argument to ould create significant obstacles to

one of the essential obje

expeditious resolutio . A party could, as in this case proceed with a

referral of an alleged issal dispute to the CCMA, which would fail to

resolve it. Becasse the gase was one based on an unfair dismissal where, as in

this case, i alleged that the dismissal was based on an alleged protected

disclosure lherefore constituted an automatically unfair dismissal, the matter
would ceed) to the Labour Court. However, the disgruntled employee could
attery of further reasons for the very same dismissal and, while the

ent was pending resolution before the Labour Court, he could revert to

CCMA on the grounds that he had a series of further reasons as to why he

d been dismissed. If that argument succeeded the CCMA would be engaged

either with a conciliation process or possibly an arbitration thereafter at the same

time as the fairness of the same dismissal was to be heard before the Labour
Court or possibly on appeal by the Labour Appeal Court.



10

[26] This set of consequences would be entirely incongruent with the policy of the
LRA, being expedition of the resolution of a single act of dismissal. This
conclusion, namely that the doctrine of lis pendens would be appropriatel
invoked in such a case, is strengthened by the lack of prejudice to a party i

sitting as an arbitrator in which case the court may onlyy makefany order that a

commissioner or arbitrator would have been entitled to ma

[27] This implies that, if a dispute concerning a sifgle aeg of gismissal of appellant by

third respondent was being heard in the La rt, it would be possible for

pli

the appellant to make an applicatio his case so as to include as a

second ground for his allegatio issal the facts that no justifiable

reason was proffered by th i spondent, that no hearing had taken place
and that therefore the be significant procedural and substantive
irregularities. The co uldSthen decide to sit as an arbitrator in respect of this

component of the casej¥ot ofly would such a cause of action be sanctioned by
s158 (2) of A but this would be congruent with the fundamental idea set
out in th namely that where there is one dispute then there should

be ong set offgroeéeedings.

[28] % the reasons therefore, as set out, there is no basis by which to disturb

the usion reached by the court a quo. Accordingly, the appeal is dismissed
<291 costs.

Davis JA
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Phatshoane ADJP and Murphy AJA concur.
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