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Introduction

[1] In this

ush J had granted a rule nisi on 21 May 2014 in terms of which,
e members of the first respondent were interdicted and restrained from
arking upon proposed strike action at the applicant. This matter then came
before me as a return date on this rule nisi on 30 July 2014, and stood down to 1
August 2014 for argument. On 1 August 2014, | extended the rule nisito 12 August
2014 when this judgment was to be handed down. This judgment is now handed

down pursuant to the order | have made on 1 August 2014.



Background facts

[2]

[3]

[4]

[5]

Fortunately, much of the factual matrix in this matter was common case. The
applicant is a municipality established in terms of the Municipal Systems Act." The

first respondent is one of the representative trade unions in the applicant, counting

much of the applicant’s employees as its members.

It was common cause that by virtue of C 2ement concluded in the
Council between the South African LocalkGovernment Association (‘SALGA’) and

the first respondent and the other representativesrade union in the public sector,

In terms g 4@
that: ’

llectiVe bargaining may be conducted at either the national or divisional level and
h&yappropriate forum shall be determined by having regard to the matter that is the

ubject of collective bargaining.’

It is then recorded in clause 1.2 that the issue of ‘wages and salaries’ shall be the

subject of collective bargaining at national level only.

Y Act 32 of 2000.



[6] The applicant has set out in its founding affidavit several background facts that are
simply of no relevance to the determination of the application in casu. | shall
accordingly, and for this reason, not refer to any of these background facts in this
judgment. | shall only set out those facts that are relevant to or have a direct

bearing on the case at hand.

[7] What appears from the evidence is that there are, from time to\time&y meetings

number of trade union and employer representative
first inkling of the dispute ultimately giving rise
before me can be found in the minutes of
2014.

took place on 14 March

[8] The minute of the 14 March 20

raised one particular issu

eetin ts that the first respondent had

ussion. This issue was described, broadly
speaking, as ‘Driver’s issues’. icular, this issue had three legs, the first being
ncies in post levels 9 and 10 affecting the
et better pay, one had to be a driver. Secondly,
tween drivers and general workers was R2 900.00.

more than traffic officers. Mr Radebe, one of the

raised by the first respondent throughout this meeting, and the meetings to follow.

[9] In this meeting of 14 March 2014, Mr Nkosi, reflected in the minutes as the
executive manager: legal services of the applicant, stated that the issue of the
increment sought by the first respondent was a central bargaining issue, because

salaries are negotiated at national level. Mr Nkosi stated that the applicant was



[10]

[11]

[12]

[13]

willing to enter into discussions with the first respondent about these issues but this
was without prejudice to the actual agreed negotiating structure. Mr Nkosi recorded
that the applicant could not negotiate salary increments outside the bargaining

council.

The true nature of the issue in dispute raised by the first respondentgheh revealed

salary moved from R106 104 to R176 738. The de
must receive a similar increment. The applicanysta suchjan increment was
not permitted by the current budget. The meé ded with no real resolution
being arrived at but the applicant undegtook to gate the matter further and

compile a report.

that all issues o

level only. M

salary between a driver and general worker being R10 000.00. According to Mr

Khumalo, this same increment should apply across the board to all employees.

The parties then proceeded to discuss how the post level adjustment of the drivers

actually had come about. Mr Khumalo stated that a case for seven drivers had been



referred to arbitration at the bargaining council and the drivers received an
arbitration award in their favour adjusting their post levels. Mr Khumalo, however,
complained that this arbitration award was then simply ‘extended’ by the applicant

to 15 drivers without similar bargaining council proceedings for these drivers. Mr

Mswane, the COO of the applicant, then explained that the outcome of the

[14]

[15]

Committee (‘NMC’). The NMC would then moderate all the job levels. This job

luatlon was still with the bargaining council and could only be released once all
parfies at national level agreed to it. The first respondent’s representatives
acknowledged this job evaluation process but demanded that pending this process
all the employees must receive an increment for the simple reason that ‘it was done
to some employees’. The applicant’s answer was that meeting such a demand was

not sustainable. Again, this meeting adjourned without parties arriving at a



resolution.

[16] The next meeting was on 14 April 2014. In this meeting, Mr Sefiso Khumalo from
the first respondent tabled a proposal. This proposal was that all employees in post

levels 10 to 20 be paid an increment of R5 200.00 and that all employees in post

levels 9 to 5 be paid an increment of R2 600.00. The applicant’s ans this was

that the increments was the problem caused by th
moved certain employees and not others. As thel minute itself, the

parties then ‘agreed to disagree’.

[17] On 22 April 2014, the first respondent then referted a dispute to the bargaining

council. In this referral, the fi espon iCked the block marked 'mutual

members was competent.

[18] In respondence on 16 May 2014 by the applicant’'s attorneys to the first
respondent, it was recorded by the applicant that the dispute concerned a salary
dispute which could only be considered at national level. The applicant stated that
as a result, the proposed strike would be unprotected. The applicant complained
that the certificate of failure to settle had been improperly issued and that it

intended to apply to review and set aside this certificate. The applicant sought an



undertaking from the first respondent not to embark upon strike action pending this
proposed review of the certificate. When this undertaking was not forthcoming from
the first respondent, this application then ensued and the rule nisi referred to above

was obtained.

The issue for determination

[19] The applicant seeks a final interdict in the form of the confi

actually committed or reasonably apprehende

satisfactory remedy.’

[20] atter | r the proposed strike by the first
be protected or unprotected. If the strike is
llow that the applicant would have no
ting of an interdict. In addition, to allow an
Id certainly cause the applicant harm. The
efore is that once the strike is found to be unprotected in casu,
granting of a final order will be satisfied. However, and if
found to be protected, then the applicant will fail to show the
clear right and the interim order would have to be discharged.
[21] s | hake’said above, most of the facts in this matter are fortunately common cause.

In as there are disputed facts, | have applied the normal principles to resolve
such factual disputes in motion proceedings where final relief is sought as

enunciated in the judgment of Plascon--Evans Paints Ltd v Van Riebeeck Paints

2 Setlogelo v Setlogelo 1914 AD 221 at 227; V and A Waterfront Properties (Pty) Ltd and Another v Helicopter
and Marine Services (Pty) Ltd and Others 2006 (1) SA 252 (SCA) at para 20; Royalserve Cleaning (Pty) Ltd v
Democratic Union of Security Workers and Others (2012) 33 ILJ 448 (LC) at para 2.



(Pty) Ltd®> and have accepted the facts as contained in the first respondent’s
answering affidavit. The factual background as set out above has been arrived at

on this basis.

[22] A proposed strike can be held to be unprotected for a number of different reasons,

interim order a final order in Jonsson Workwear,

and said:

‘In Betlane v Shelly Court CC the courf said: “It i at one ought to stand or fall

[23]

increase orvn ent for the members of the first respondent and that this is a

salary'digpute. AeCording to the applicant, and because it was a salary dispute,

collectiw€ bafngaining could only take place at national level in the bargaining

3 (A) at 634E-635C; See also Jooste v Staatspresident en Andere 1988 (4) SA 224 (A) at
; National Director of Public Prosecutions v Zuma 2009 (2) SA 277 (SCA) at paras 26 — 27,
Molapo Technology (Pty) Ltd v Schreuder and Others (2002) 23 ILJ 2031 (LAC) at para 38; Geyser v MEC for
Transport, Kwazulu-Natal (2001) 22 ILJ 440 (LC) at para 32; Denel Informatics Staff Association and Another v
Denel Informatics (Pty) Ltd (1999) 20 ILJ 137 (LC) at para 26.

* These reasons are that a collective agreement prohibits strike action, there is an agreement that dispute be
referred to arbitration, the dispute is susceptible to being resolved through adjudication or arbitration, the
employees are engaged in a maintenance or essential service, or the parties are bound by a collective
agreement, arbitration award or wage determination that regulates the issue in dispute — See Section 65(1) and
3).

g (2014) 351LJ 712 (LC) at para 20.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'884224'%5d&xhitlist_md=target-id=0-0-0-11583
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'092277'%5d&xhitlist_md=target-id=0-0-0-3129
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council. As a result, and according to the applicant, the first respondent and its
members were not permitted to bargain with the applicant at workplace level on this,
which is what it was doing and any strike action pursuant to this would be
unprotected. All of this means that the applicable statutory provision relied on by

the applicant would be section 65(3)(a) of the LRA. | therefore agree with the

submission by Ms Allen that | simply need not concern myself with other issues

ement that regulated the issues in
quite specific, being that the lock-out was unlawful

[24]

The certificate of failure to settle

[25] As stated, the applicant contended in its notice of motion and founding affidavit that

®(2014) 35 ILJ 1425 (LC) at para 30.
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the certificate of failure to settle issued by the third respondent should be reviewed
and set aside, on the basis that the third respondent had no jurisdiction to entertain
the matter and had thus irregularly issued the certificate. This issue can
immediately be disposed on the simple basis that for the purposes of this

application and deciding whether the proposed strike is protected or unprotected,

the certificate of failure to settle actually has no significance. The C in Swissport

‘The requirements for protected strike action under the t are well-
known.... The trade union must refer the issue in A or relevant
bargaining council; the CCMA must issue a cg at thepmatter could not be
resolved at conciliation, or a period of 30 da d agreed between the

parties) must elapse....” (emphasis

This simply means that the right to strike ues (provided of course that notice of

strike action is also given as g6 plated by Section 64(1)) upon the expiry of a

[26] Inanyeve

juris
Mugg eanfSuncoast,® the Court held as follows:

lows that when a commissioner completes form 7.12 and categorizes the dispute
eferred to the CCMA by ticking one of the boxes provided, the commissioner does
not make a jurisdictional ruling. Nor does the ticking of any of the boxes marked

"CCMA arbitration', "Labour Court’, "None' or "Strike /Lock-out' amount to a ruling on

which of those courses of action must be pursued by a referring party....’

7(2011) 32 ILJ 1256 (LC) at para 13.
8 (2009) 30 ILJ 2968 (LC) at para 9.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7blabl%7d&xhitlist_q=%5bfield%20folio-destination-name:'y2009v30ILJpg2968'%5d&xhitlist_md=target-id=0-0-0-35829
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[27] The point is that the certificate of failure to settle does not form the basis of, nor
does it determine in any way, whether a strike would be protected or unprotected.
All it does is to record that a dispute was referred to the CCMA or bargaining
council, as the case may be, and this dispute remains unresolved. There is simply
no need to challenge the validity of this certificate by way of review as a
prerequisite to being able to challenge the protected nature of a stgike. In point is
the judgment in Bombardier Transportation (Pty) Ltd v Mtiya NO and OtRers® where

the Court said:

do so, whether or not a certificate of outcome has
been issued. Jurisdictigf i afforded by a CCMA commissioner issuing

[28] Similarly and in d v SA Transport and Allied Workers Union and
Others, " thg

t concern. It is not a finding by the author of the certificate. Consequently, it
annot be said that the employer ought to have set aside the certificate before it

could raise its argument that the dispute concerns a dispute of rights rather than one

of interest.’

%(2010) 31 ILJ 2065 (LC) at para 14.
10 (2013) 34 I1LJ 119 (LC) at para 15; See also_Goldfields Mining SA (Pty) Ltd (Kloof Gold Mine) v Commission
for Conciliation, Mediation and Arbitration and Others (2010) 31 ILJ 371 (LC) at para 12.
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[29] Specifically in the context of a review of a certificate of failure to settle relating to an
interest dispute (which would ultimately proceed to strike action), the Court SA Post
Office Ltd v Moloi NO and Others™" held:

‘The status of the certificate of outcome has received attention in a number of cases

in the Labour Court and Labour Appeal Court. Although the status of rtificate of

outcome was dealt with in the context of unfair dismissal cases, i the same

principle applies in cases involving disputes of mutual intere

[30] And in Gillet Exhaust Technology (Pty) Ltd t/a ational Union of

Metalworkers of SA on behalf of Members and said:

‘Finally, while the appellant is entitl der, declaring that the respondent's
members are not entitled to embarkSupon a stfike in respect of their demand for

‘transport subsidy/allowanceg

certificate of non-resol w e dispute is misconceived. | say this because

the legality of the

is so becau erm 1)(a)(i) and (ii) of the Act a strike will be a protected
strike even o certificate of non-resolution of the dispute provided that a
peri 0 he date of the referral of the dispute to conciliation has lapsed
a r requirements of s 64 of the Act have been complied with.’
Resp it cannot be clearer than that, which confirms what | have said above.
[31] erefare, and in my view, for the reasons recorded above, there is simply need to

co er or determine any issue concerning the applicant’s application to review
and set aside the certificate of failure to settle issued by the third respondent. Such
an application would in any event not be competent, as the certificate is not any

determination of jurisdiction which would be susceptible to review. The application

12012) 33 ILJ 715 (LC) at para 37.
12.2010) 31 ILJ 2552 (LAC) at para 17.
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by the applicant to review and set aside the certificate of failure to settle is ill
conceived, unnecessary and falls to be dismissed. That, however, does not mean
that the applicant cannot challenge the protected nature of the proposed strike. This
the applicant can still do without any reference to the certificate of failure to settle,
based on the ground as | have set out above and which ground | shall now proceed

to consider.

The nature of the issue in dispute

[32] The first issue to consider in determining whether t ike by the first

in dispute is a matter concerning wages and Sq ployees. The Court
in Pikitup (SOC) Ltd v SA Municipal W@rke behalf of Members and
of the dispute and not the manner

ilarly and in Coin Security Group

true or real issue in dispute; (Ceramic Industries

ional Construction Building Workers Union and others

looks at the substance of the dispute and not the form in which it is

delity at 269G-H; Ceramic at 678C). The characterization of a dispute by
not necessarily conclusive (Ceramic at 677H-I; 678A-C). There is in my
view no difference in the approach of these decisions. In each case the court was

ncerned to establish the substance of the dispute.’

[33] In deciding what must be considered when establishing the true or real issue in

dispute, the Court in City of Johannesburg Metropolitan Municipality v SA Municipal

13 (2014) 35 1LJ 983 (LAC) at para 47; see also Unitrans Supply Chain Solutions (Pty) Ltd v SA Transport
and Allied Workers Union and Others (2014) 35 ILJ 265 (LC) at para 9.
1%2000) 21 ILJ 924 (LAC) at para 16.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7blabl%7d&xhitlist_q=%5bfield%20folio-destination-name:'y1997v18ILJpg671'%5d&xhitlist_md=target-id=0-0-0-13037
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7blabl%7d&xhitlist_q=%5bfield%20folio-destination-name:'y1998v19ILJpg260'%5d&xhitlist_md=target-id=0-0-0-15033
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7blabl%7d&xhitlist_q=%5bfield%20folio-destination-name:'y2000v21ILJpg924'%5d&xhitlist_md=target-id=0-0-0-15019

[34]
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Workers Union and Others™ held:

‘The issue in dispute in relation to a strike (in these proceedings, the demands made
by the union) is to be ascertained from the relevant facts. These include the referral
form, any relevant correspondence, the negotiations between the parties and the

affidavits filed in this court’.

and the content of the advisory award and affidg s court’. In my view,

this exercise would, in casu, and beca o strike notice, entail a
proper consideration of the meeting minutes referred to above, the founding and

answering affidavit and the dispute referr thg’first respondent to the Council.

Applying the above princi | at then emerges is that the real or true

issue in dispute is attér concerning wages and salaries of the

employees. | say ollowing reasons:

0 hen the grades of some drivers were changed. They

om one grade to another. The latter grade had a higher salary
ginanincrease in the drivers’ salaries. Importantly, this grade
as brought about as a result of arbitration proceedings in the

asgaining council in respect of seven individual drivers, which was then

pplied to all drivers by way of settlement agreement to ensure equal pay for
equal work. Another important factor was that it appeared the grade change
of the drivers was in fact, and in the end, erroneously done and this is

something which the applicant must now live with;

152009) 30 ILJ 2064 (LC) 2069G-H.
18(2005) 26 ILJ 1507 (LC) at 1512D.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7blabl%7d&xhitlist_q=%5bfield%20folio-destination-name:'y2005v26ILJpg1507'%5d&xhitlist_md=target-id=0-0-0-15021
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The simple point is that the applicant did not arbitrarily and unilaterally afford
some employee an increase in salary, and not others, as suggested by the
first respondent. The increase in salary was brought about by a grade

change following litigation, which was any event done in error;

salaries and wages and was done at a central (n

respondent’s representatives in this meeting did*got is but still

demanded an increase;

It was clear that at all times, the e complaint by the first
respondent’s representatives in thfe meetig the salary gap between
lower and higher paid employ@es, whidh they demanded should be

narrowed. In order to achigwe this, a heart of the demand, was that a

ich was actually being dealt with at central level in the bargaining council,

irst respondent’s representatives remained adamant that all employees
must receive an increase because the drivers received an increase. This

same sentiment is reflected in the Council referral document;

In the final meeting of 14 April 2014, where the parties agreed to disagree,
the first respondent even went so far as to attach an actual quantum to

increases proposed. These proposed increases were not even based on any



[35]

[36]
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move of post level or job grade. It was an arbitrary amount arrived at by the
first respondent. This was actually an increase demand ‘across the board’,
so to speak, to narrow salary gaps between higher paid and lower paid

employees.

The first respondent, in its answering affidavit, in effect tried to cambuflage what

was really a salary and increase dispute, as being something\el The first

the post levels of some employees and what it and i
all the employees’ post levels be adjusted 2
1 what is the true issue in

gre in any of the meetings

ofarjas the drivers are concerned. This, however, cannot mean that it establishes
some or other form of precedent or basis of workplace level bargaining going
forward. | amin any event satisfied that a proper conspectus of the meeting minutes
show that the issue of job evaluation and with it possible changes of grades of
employees as a result of such evaluation, was always a salary and wage issue

dealt with at a central (national) level in the bargaining council in terms of an
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agreed process. In my view, it is entirely inappropriate for the first respondent and
its members to in essence seize on what was erroneous conduct of the applicant
following a situation that it was confronted as a result of legal action by some

drivers, as a basis to secure a salary increase for all employees.

[37] In any event, and as stated above, the core issue raised by the firsigfespondent’s

representatives in the meetings always was and remained the sal between
posts, which they wanted narrowed by way of a general incre
my view, a ‘salaries and wages matter’, no matter how o @ disguise

or describe it.

[38] Having found that the issue in dispute actual erhs the salaries of the first

of sal d wages can only be the subject

ional level. What the first respondent and its

[39] : poSes of the LRA is to provide a proper framework within

65(3)(a)\of the LRA must be considered, which provide:

3) Subiject to a collective agreement, no person may take part in a strike or lock-

out or in any conduct in contemplation or furtherance of a strike or lock-out -

" See Section 1 of the LRA, the relevant of which reads: ‘The purpose of this Act is to advance economic
development, social justice, labour peace and the democratisation of the workplace by fulfilling the primary
objects of this Act, which are-.... (c) to provide a framework within which employees and their trade unions,
employers and employers' organisations can- (i) collectively bargain to determine wages, terms and conditions
of employment and other matters of mutual interest... (d) to promote- (i) orderly collective bargaining; (ii)
collective bargaining at sectoral level...." (emphasis added).
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(a) if that person is bound by - (i) any arbitration award or collective

agreement that regulates the issue in dispute.... !

If section 65(3)(a) finds application, this would be a justified statutory limitation on
the right to strike, and the proposed strike action of the first respondent and its
members in this instance would clearly be unlawful and unpro d, being

prohibited by statute.

[40] In dealing with the concept of ‘regulate the issue in dispu in section

‘I am of the opinion that the phrase "reg ' i’ dispute" refers to a

substantive regulation of the issue or a ingito the resolution of the issue.
Must this regulation be comprehensi eht that the issue be regulated
generally by providing for instance, t is settled, at least for the present
year of bargaining, or is ass ocess or that an issue is assigned to
a particular level of bargai 0 a particular forum? | think that the wider sense is
meant here.’

[41] The judgment in Blards Wwas approved of in Air Chefs'® where the Court

said:

A er reference is made to the judgment in ADT Security (Pty) Ltd v SA
Transport and Allied Workers Union and Another®® where it was held also with

specific reference to Section 65(3)(a) that ‘the prohibition against a strike action

1811997] 11 BLLR 1425 (LC) at 1433F-H.
19 Ajr Chefs (supra) at para 27.
%0(2012) 33 ILJ 2061 (LC) at para 18.
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where there is a binding collective agreement is not limited to substantive issue/s in

dispute but includes the procedure laid out in the collective agreement’.”*

[42] It is clear from what is set out above that the collective agreement specifically

prescribes that any collective bargaining with regard to wages and salaries can only

said in National Union of Metalworkers of SA and O

Another?:

[43]
public service in We d conditions of employment are determined by

entralised basis and at sectoral level, has to be that

sector iS,undermined and there will be no successful achievement of orderly
ective bargaining at sectoral level as one of the fundamental objectives of the
LRA. To put it simply, the parties in the sector at a sectoral level should know what
the employees want and need, and what the employers can afford to give, and this

must be allowed to prevail. This is in effect what the applicant and the SALGA

L See also Transnet Ltd v SA Transport and Allied Workers Union and Others (2011) 32 ILJ 2269 (LC) at para
21 - 24; Unitrans Fuel and Chemical (Pty) Ltd v Transport and Allied Workers Union of SA and Another (2010)
31 1LJ 2854 (LAC) at para 18.
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representative tried to convey to the first respondent’s representatives throughout
the meetings referred to above but, unfortunately, without it finding any fertile

ground.

[44] The Courts have on occasion dealt with the very issue of whether strike action is

protected in instances where centralised collective bargaining at se level isin

lation to a particular aspect of employment such

are substantive issues. If the demands as we have

Theju entin Unitrans makes it clear that in the context of prescribed centralised

argaiiing at sectoral level, a demand at workplace level that would have the result
o] ncing remuneration (with the phrase applied in its most general sense) in an
individual employer would not be permitted and any strike action at such an
individual employer pursuant to such a demand would be prohibited. | respectfully

agree with this reasoning.

2.(2003) 24 ILJ 305 (CC) at para 26
%3 (2010) 31 ILJ 2854 (LAC) at para 18.



22

[45] Asreferred to above, part of the first respondent’s case, crystalised to its simplest
form, is that because the applicant unilaterally gave post adjustments and
consequently increases, to some employees, the other employees who did not
receive these increases or adjustments may now collectively bargain and

consequently strike, so that they can also all get these increases and adjustments.

at plant level. It is also to preclude
continue to be regulated by the main

if it had the effect now contended for

increases are determine main agreement, employees and their unions are

free to agitate for furthér i ay of plant level negotiation and ultimately

bargaining at the ardaining councils and the effectiveness of their
agreements
According| Pretation which is advanced on behalf of NUMSA cannot be

@

l ' yer such as the applicant decides unilaterally to grant an increase over

the increase laid down in the main agreement to a particular category of
efgployees, it must consult with the union representing that category. But this does
have the effect of entitling any other category, such as the non-artisans in this
matter, to engage in collective bargaining at plant level with a view to obtaining a
similar increase for themselves, and when that fails, to embark on strike action. This

in my view is a clear violation of clause 37 of the main agreement.

4(2007) 28 ILJ 871 (LC) at paras 38 — 40.



[46]
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The issue in dispute relevant to the present strike is what wage increase, if any, non-
artisans should receive. That seeks to reopen a matter already regulated by the main
agreement, for that determined, for the currency of the agreement, the matter of
wage increases, in what was agreed to be the exclusive forum, namely the

bargaining council.’

this ratio finds proper application in this instance. | agree

conclude that the proposed strike by the first respondent a

rendered unprotected and thus prohibited.

ences. ny event, it was recorded from the

that the applicant entered into these

es not render legitimate plant-level collective bargaining or strike action in respect
wage demand. The constitution expressly prohibits plant-level and subsection-
evel bargaining and therefore strikes or lock-outs at these levels. This would mean
that even if plant-level negotiations did not lead to consensus, wages in the entire
section could not be said to have been agreed. The effect of this would be, in
accordance with the constitution, that either SACTWU (at all four plants) or all four
employers (as part of the employers' association) would be at liberty to embark upon

industrial action. The only proviso would be that the requisite number of meetings
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and other procedural requirements of the constitution had been met. The simple fact
of the matter is that, in terms of the constitution, consensus could not be compelled
at the individual employers through the parties having recourse to industrial action,
whether in the form of a protected strike or a lock-out. In my view this is indeed what

the applicants sought to do.’

employees, be it in the form of job evaluation, post level ché

of the salary gap between high and low paid employees, this

national level and in the bargaining council in term he collective agreement.

[47]

the non-existence of such a provision specifically prohibiting the strike in
guestion renders the strike immune from being declared unlawful and therefore
unprotected. If it were so, chaos would reign in the industry. The resultant effect of
which would be the selective crippling of those plants which did not conduct their

affairs with SACTWU in the fashion adopted by Derlon in this case, i.e. entering into

%5 (2010) 31 ILJ 2986 (LC) at paras 45 — 46
%(2013) 34 ILJ 2199 (LAC).
21d at para 57.
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negotiations and concluding private agreements with SACTWU on the determination

of wage levels to the exclusion of other role players, such as Bertrand.’

In my view, this is precisely the mischief that the approach propagated by the first
respondent would cause. The fact is that if this kind of conduct is permitted, chaos

will reign in the sector, as the first respondent would be entitled

municipality to municipality, depending on its influence, a and that
employees simply be moved to higher post levels and so pro eases
for them whilst they are still doing exactly the same reat of
protected strike action if the respective municipalitie [l of this will
take place whilst the first respondent still enj overall protection and
guarantees provided by the sector (national

would be entirely incompatible with ordegy a ed centralised bargaining at

a sectoral level, as applicable in casu.

ontrary interpretation of the relevant provisions of the Act and the constitution

ould result in catastrophic circumstances which would be inimical to the operation
of the industry in question. Clearly the overarching purpose of the constitution was to
avoid fragmentation of the bargaining process. This interpretation of the constitution

is in accord with the intentions of the drafters thereof to outlaw plant level bargaining.

2 1d at paras 58 — 60.
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My interpretation of the constitution therefore is that the strike in question is not

protected by the provisions of constitution. Neither is it protected by the LRA.’

The above clearly illustrates the very point | have sought to make. By determining

wages and salaries by collective bargaining at a national level only, the situation of

ployees in general,
g at post level 9 whilst all
other general workers in all other muRi
ided b

tely undermines consistency and parity in the

ipalitie§ are at post level 12. This is

precisely what is sought to be spensation agreed to by all the

parties in the public sector

sector.

virtue of the application of the substantive limitation in section 65(3)(a) of the LRA.

| am therefore satisfied that the applicant has demonstrated the existence of the
necessary clear right to the relief sought. The applicant was thus entitled to the

interdict it sought and the rule nisi declaring the strike to be unprotected was
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properly granted. This part of the rule nisi now clearly stands to be made a final

order, as | will do hereunder.

[51] This then only leaves the issue of costs. The parties still have an ongoing

relationship with one another. Neither party in any event really pressed the issue of

costs before me. The authorities also indicate that matters such as se are such

the circumstances of this matter together with the conti dictates

that no order as to costs be made.

[52] Accordingly, | make the following order:

52.1 The rule nisi issued ay 2014 is confirmed only to the extent as

specified in this orderyer

52.2 Any strikes2 be gmbarked upon or contemplated by the first

embers in terms of the dispute referred to the second

52.3 first respondent and its members are interdicted and restrained from
mbarking upon or commencing any strike action or conduct in
contemplation of strike action in respect of the strike action declared to be

unprotected in terms of this order.

52.4 The applicant’s application to review and set aside the certificate of failure to

settle issued by the third respondent on 9 May 2014 is dismissed.
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52.5 There is no order as to costs.

Snyman, AJ

Acting Judge of th our Caurt.of South Africa
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