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Introduction

[1] This is an application to review and set aside the award handed down by the

second respondent (the commissioner) in which award he concluded that the



dismissal by the applicant of the first respondent (Dlamini) was unfair and
ordered that the applicant reinstates Dlamini retrospectively and in addition
ordered that the employee be paid back pay amounting to R7 500.00.

Factual Background

[2]

[3]

[4]

[5]

[6]

[7]

Dlamini was dismissed by the applicant after being found guilty of the following

charge: “Despite numerous instructions not to do so, you agai

least 45 minutes prior to work ending. When confront Mr Grant, you
became aggressive and threatening towards him”.

The applicant conducts business as a floor san S d employed

Dlamini as a general operator since October 2011. e ployees report

directly to site for work each day.

] that on 15 August 2012,

Dlamini and another employee, Ngc i applicant’s offices asking

doing here”.

He then atte at 15h45, only to find Dlamini and Ngcobo in the

kitchen, full : to leave work. Their usual closing time is

Grant testified that as he walked out of the kitchen and into the warehouse,

Dlamini followed him, demanding his full pay. Ngcobo had remained in the
kitchen. Dlamini pointed a finger at his face, in close proximity, and said: “You
will pay me or else you will see”. Grant asked him if he was threatening him, and

Dlamini again pointed his finger at Grant, saying: “You will see, you will see”.



[8]

[9]

[10]

Grant said he felt extremely threatened by the conduct of Dlamini, and
suspended him from employment pending a disciplinary enquiry. The clear
impression created in Grant’s version is that he suspended Dlamini the moment

after the threat was uttered when they were still alone in the warehouse.

Grant said he did not trust Dlamini any longer. Dlamini had phoned him twice to

ask for his job back but the threat he suffered made a contifited employment

relationship impossible with Dlamini. It was put to Grant in amination that

Dlamini denied threatening him.

dressed to
go home when, shortly before 16h00, Grant ite. He further
confirmed that Grant expressed his unha : being ready to go.
Grant then took him to inspect the si , Grant was on the
phone. When the call ended, Grant said “he doesn’t want us
e day after the incident, while

m Ngcobo to advise him that if

of Dlamini. He said he did not see or hear any

and Grant. He conceded that Dlamini and Grant had,

amination Ngcobo seemed to claim that Grant berated and suspended
Dlamini in his presence and that Grant and Dlamini were not alone thereafter.
Grant told them both he did not want to see them on site again. However Grant
later approached Ngcobo and told him that he was exempt from this instruction.
On arriving at work on the day after the incident, he was told by the site manager

that if Dlamini came to work, the police would be called. He telephoned Dlamini,



who he understood was on his way to work, to tell him this. Dlamini did not arrive

for work.

[11] The applicant takes particular issue with the commissioner’s consideration of
Dlamini’s version as having been corroborated by Ngcobo. Even if there was
corroboration, the applicant argues, it was weak and ought not to have been

used to the exclusion of other factors that a reasonable adjudi€ator should have

had regard to in deciding this dispute of fact. This issue an her challenges
to the award are dealt with below under separate headi

[12] In Gold Fields Mining SA Ltd (Kloof Gold Mine) v A
stated:

it is likely that he or
ate the arbitrator fails to follow
able outcome (see Minister
ica (Pty) Ltd and Others 2006 (2)
the totality of the evidence not on

As soon as it is done in a piecemeal fashion,

is independently corroborated by another witness or by documentary evidence.
Where other elements of believability are absent, corroboration may be the only
and thus decisive evidence used to decide where the overall probabilities lie.

The decisiveness of a particular piece of evidence is a feature, it is safe to say,

! (2014) 35 ILJ 943 (LAC).
% See Stellenbosch Farmers Winery v Martell et cie 2003 (1) SA 11 (SCA) at 5).



that comes into play more often in cases, such as the present one, that are
decided on a balance of probability.

[15] In this matter, the commissioner was not provided with much in the way of
inconsistent or contradictory evidence discrediting either version. Despite efforts

to cast Ngcobo as an evasive witness, demeanour similarly provided no basis

[16] In a case with few common cause factual landmarks,

commissioner then becomes, whether a specifi

and then proceeded to suspend him
all. Ngcobo’s evidence therefore fu

timeline of events.

[17] In the absence of other

weight of the opposi

the commission ground of review, but the main one is

maker would have relied solely on the

did not*€all any witnesses to confirm or substantiate the veracity of the incident.
This ground of review is based on a misreading of the award and is consequently

dismissed.

[19] A proper reading of the award shows that the commissioner did not criticize. He

merely noted that there was no corroboration for Grant’s version. This is part of



the process of evaluating and weighing different versions. The commissioner
contrasted Grant’s lack of corroboration with Dlamini’s version which, he
believed, enjoyed corroboration from Ngcobo. The brute fact is that, all else
being equal, a corroborated version enjoys greater weight than that of an

uncorroborated one.

[20] The commissioner did give a reason for accepting one versi@m above another.

He did not delve as deeply into the issues as he could h t the reason is
clear and accurate enough. In deciding the dispute Grant and

Dlamini, he preferred the corroborated version.

[21] In argument, the applicant pres idence as a series of
concessions that Dlamini could well 4 rant when they were in
the middle of the warehou cobo. This construction of the

evidence seems selecti

[22] The first ‘concessio icanbidentifies is in response to a very general

question: “Is ce whereby (Dlamini) is very aggressive and
pointing er”. To this, Ngcobo answered: “| didn’t see”,
Dlamini being aggressive. His answer is not, without
ission that Ngcobo might easily have missed seeing

obo is then asked to confirm that Grant and Dlamini were

‘Wh ou dressed?’ and ‘Why are you going home early?’ did (Dlamini) leave
the room with the employer, or follow the employer out of the room?” Ngcobo
answered: “We were already leaving and then we left with (Dlamini)”. Ngcobo’s
answers are, in my opinion, more in the way of denials of the timeline put to him

and a denial of the notion that an opportunity existed for the threat to be made in



[23]

[24]

[25]

[27]

his absence. | can fully understand how a commissioner would not treat these

answers as either being evasive or concessions of some sort.

Ngcobo’s evidence must be viewed in its totality. Under cross-examination,
unfortunately mired in misunderstanding and imprecision, the final timeline that
Ngcobo provided was: (i) Grant arrived shortly before 16h00 and finds both

workers dressed,; (ii) Grant and Dlamini inspected the work in warehouse with

Ngcobo remaining behind; (iii) Dlamini returned to where is, saying that

Grant was still on the phone; (iv) then Grant reappe d shouted at them
both.

Logically, Dlamini’s threat could only have c chastised the
workers. Therefore, Ngcobo’s final answer on [ sentially functions

rivately threatened
Grant. According to Ngcobo, he a eady leaving the site as

instructed directly after bein

Ngcobo specifically cor amini’'s evidence that he was suspended in

the presence of Ngeebo.

opportunity for Dlamini to threaten Grant without Ngcobo observing it.

An ancillary challenge is whether the applicant was provided with a fair
opportunity to discount the corroborating evidence while still presenting its case.
In other words, was Ngcobo’s version put to the applicant's witnesses? The

requirement that a party ought to put its version to opposing witnesses is there to



prevent a party ambushing its opponent with novel testimony. It also prevents
having to recall witnesses to deal with new allegations. It is a reviewable
irregularity to rely on evidence not put to the opposing side’s witnesses,

assuming that the witnesses were in a position to comment on that version.?

[28] There is nothing in the record to indicate that Grant was confronted with the

details of Ngcobo’s specific timeline. However, crucially distinguishably,

these details only emerged in answers flowing from Ngcob s-examination.

questioner’'s case. While the details of Ng

examination, were not put to the Grant, th

Jackson. He was its legal represe

disciplinary hearing that dismissed

witness. It was put t

existence of any thr

[29]

xamination to discredit the corroborating withess? The

ave adopted the latter strategy. This is understandable

had just had his life threatened directly after speaking to Dlamini in the middle of
the warehouse. If it existed, this sort of evidence, on the probabilities, may have

counter-balanced the import of what Ngcobo had to say at the CCMA.

* See SA Nylon Printers (Pty) Ltd v David (1998) 2 BLLR 135 (LAC).



[30] | find that because Ngcobo’s detailed evidence was only elicited under cross-
examination, it did not have to be put to the applicant’s witnesses. Indeed, it
could not be put as Dlamini’s representative would not have known this evidence

would be elicited by his opponent.

[31] Having found that Ngcobo’s evidence constituted admissible corroboration, the

next question is whether the commissioner committed a review@ble irregularity in

Dlamini and Ngcobo were clearly friends
same complaint about not being paid. A
dealt with the evidence of Ngcol@ with

commissioner failed to do.

[32] There is no evidentiary ba

e to be approached with “extreme caution”.

the employ of the applicant, any collegial loyalty he

In dealthg with Ngcobo’s evidence as viable corroboration, the commissioner
dealt with the evidence in a reasonable manner. This ground of review is

dismissed.
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The commissioner criticised the applicant for not putting its version to Dlamini

[34] In the award the commissioner states: “[Dlamini] on the other hand when leading
evidence, made no mention whatsoever of the [applicant’s] allegation of him
pointing his finger in close proximity to Grant’s face and of threatening him. He
neither confirmed nor denied the allegations. Under cross-examination, the

[applicant] did not put these allegations to [Dlamini] for esponse”. This

paragraph did not, in my opinion, constitute a portion o ommissioner’s

[35]

her oblique. The commissioner immediately

[36] The commissioner perhaps used the phrase “did not put these allegations to” a
bit loosely, thus, if read in isolation, invoking a breach of a rule rather than a
missed opportunity in litigation. If the applicant had pressed Dlamini on making
the threat in cross-examination, perhaps inconsistencies, contradictions or

improbabilities may have arisen which could have discredited him and benefitted
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the applicant’s case. Read in context, rather than criticising the applicant, the
commissioner was drawing attention to the paucity of evidentiary material upon
which he was required to base his decision. In the end, the quality of the
evidence was such that he could only dispose of the dispute, on the probabilities,
by finding for the party which had some corroboration for its version. He made a
decision based on the only meaningful indicator of weight avalil

n absent question
) their case in a way that
hore, ‘holes’ in a case may

only become apparent to a she weighs the evidence up at

[38] In any event, | the applicant qualifies as being thought of as
unrepresented ep ive, Jackson, is not an attorney. However, he
mentiong perience in conducting fair disciplinary hearings

on’s official. On perusing the substance of his

ion in dismissal disputes in the CCMA. One ground for
gal representation is if there is a mismatch in the “comparative
ability the parties. The test is not comparative qualification. A legally
unqualified representative, such as Jackson, may hold himself out to be — and
indeed perform — at the same level as a qualified practitioner. | do not think the
failure to coach or advise such a representative would, in fairness, constitute a

valid ground of review.



12

[39] In any event, the commissioner did not disqualify any evidence brought by the

applicant as a result its ‘failure’ to ask Dlamini about the threat.

Grant’s instruction to call the police favours the probability that a threatening incident

occurred

[40] The applicant argues that “there would have been no reason to call the police

had Grant not been threatened and feared for the safety, himself and his

s not mention this
issue in his founding affidavit either. vidence that Grant
issued any instruction to summon
ommissioner rightly did not

of the applicant’s version. This

[41] ‘ SO relevant in assessing the extent to which it

mini, his first inclination that the police would be called if he
rk happened the next morning. He heard this from Ngcobo who
phone advise that he had just learnt that the police were to be called from the
site manager himself. The earliest evidence there thus is of any talk of calling
the police is around 07h00 on the next day. The less evidence there is of
spontaneity in invoking the police, the greater the chance for cynicism to creep in
and, thereby, an action meant to show state of mind loses evidentiary weight. We

thus have no evidence from Grant himself that he was so moved by the threat he
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received from Dlamini that he immediately issued an instruction to the site
manager to call the police should Dlamini reappear. This instruction, coming
second hand from Ngcobo, moreover, could have been issued at any time before
07h00 the next morning. It is within the band of reasonableness for a decision-
maker to have discounted the import of this evidence, especially when weighed

against Ngcobo’s corroborated version that, at the time Dlamini was chastised

and suspended by Grant, Dlamini did not threaten Grant.

[42]

Dlamini’s election not to question Granfi’m igati rguments or sign
documents at his disciplinary heati iew is dismissed
o frivolous as to suggest
is understanding of the

nce of withess statements and

vain for evidence to substantiate this claim. As far as the commissioner was

aware, the employee was in fact on no valid warning for absenteeism. Review

proceedings are not the place to raise evidence not led at the CCMA.
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Reinstatement as Relief

[45]

[46]

[47]

The applicant disputes the reasonableness of reinstatement as relief, stating,
inter alia, that the commissioner provided no reason whatsoever for such an
award. The commissioner, in my view does not have to justify reinstatement. It
is the default award for a substantively unfair dismissal. The applicant ought to
of the factors

have made a case for a departure from reinstatement, in t

the evidence that an incident occurred to

employee.

The applicant further argues that th@, eviden t that he felt threatened,
was fearful and that there wa as not disputed by Dlamini.
The suggestion is thereforew i ht to have been accepted as is.
| do not agree. [ S€ ive put it to Grant that Dlamini did not

threaten him, thus
period during which he was in a heated
licant did not explore the threat in cross-
concessions which would have made its occurrence
artificial to say that Dlamini never denied the accusation.

once an accused denies assaulting an accuser, he is not

unt of time that Dlamini worked at the applicant, less than a year, is
entirely irrelevant to determining relief. The suggestion that it is a reasonable
decision-maker would have taken this into consideration to deny reinstatement

verges on being a frivolous argument.
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The failure to deal with allegations of procedural unfairness

[48]

[49]

[50]

Dlamini’'s allegations of procedural unfairness were not dealt with by the
commissioner in the award. The applicant regards this as a material omission in

the proceedings and further impacts upon the ultimate sanction handed down.

If the commissioner had found the dismissal to be substantively fair but neglected

this would have

to rule on this other claim, raised by the dismissed emplo

been granted was subsumed into
retrospective wages. If, on the ot

dismissal to be procedurally fai i ing to the applicant in the

The commissione not ideal, is understandable in

circumstances bstantive unfairness was made. In not

Conclusion

[51]

The commissioner gave a very short reason for finding that the employer had not
discharged the onus of proof which lay upon it. One version was partially

corroborated, the other not. A detailed review of the commissioner’s findings,
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read in conjunction with the record, shows that he might have raised and then
discounted certain evidentiary questions arising from the facts. Most of these
guestions melt like mist when exposed to the glare of legal and logical analysis.
It must thus be assumed that his failure to go down these blind alleys was
precisely because they went nowhere and detracted from facing up to the
inevitable final destination, which he arrived at along the simple

[52] While the reasons for certain findings of fact made

should also be discouraged. When a com
ultimately, fair and accurate reason for hi

invitation by the losing party to seek the

[53] ened Grant. Unfortunately,
re there is insufficient evidence
f probability. On the employer’s version,
e but the two protagonists. On the other
orating witness. The commissioner, in my
le decision-maker would have in disposing of
Ruling
[54]"%The S ondent’s finding that the dismissal was substantively unfair is

confirmedi) The applicant’s grounds of review are dismissed.

WHITCHER J

Labour Court of South Africa
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