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did not avail himself of the opportunity to rebut any of the documentary
proof that he lacked a senior certificate qualification, nor did the
department manage to do so.

The commissioner’s finding, not particularly strongly challenged in
argument by the department, was that this alone was sufficient to render
Mr. Makabela’s promotion unfair. The first respondents were wrongly
blocked in future from ascending to a CPI position because Mr. Makabela
now occupied it. This finding is not unreasonable whether or, not, at the
time Mr. Makabela was promoted, a vacant post existed. lt'seems logical
that with Mr. Makabela’s occupying a senior rank in PTEU, theycareer-
prospects of his juniors will suffer some limitationy, Jdn=addition, Mr.
Makabela’s colleagues will, on a day to day basis, have to,treat someone
who has no right to command them, as theigsuperior officer. This is not a
trivial issue in a uniformed and rank-conscious environment such as law
enforcement. This problem is confirmedyby<Mr. Makabela’s original
motivation to have his special operations| unit rank ‘transferred’ to him,
which was that his colleaguessconsidered him their equal and declined to

salute him.

The commissioner @also acecepted the first respondents’ argument that Mr.
Makabela’s prometion did not occur within the framework set out in Part
VII of the Public Service Regulations. The department found it difficult to
contestqthis jaspeetof the case. They had placed all their eggs in the
basket of‘denying any promotion took place. The best they could do to
deny unfairness was to contend that Mr. Makabela was not promoted to

any vacant CPI post. He was simply assigned his proper rank.

Having considered the regulations setting out the process by which posts
in the public service are supposed to be created and filled and how
promotions are supposed to take place, | am not sure that the fact that Mr.
Makabela was promoted against a non-vacant, non-existent, or specially
created post assists the applicant. It is, though, unnecessary for me to
decide this point. Even if the commissioner's decision-making was
unreasonable in finding that the promotion of Mr. Makabela was irregular

by want of compliance with the Public Service Regulations, | have already
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