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Introduction

[1] Telkom seeks an order reviewing and setting aside the jurisdictional ruling
under case KNDB8496-16 dated 9 December 2016 issued by the second
respondent (commissioner) under the auspices of the first respondent, the

Commission for Conciliation, Mediation and Arbitration (CCMA) in terms of

when it failed to promote the third respondent (M
was no longer in Telkom’s employ when

commissioner ordered his reinstatement wit

[2] Telkom’s impugn against the juris
incorrectly found that the CCMA hadSjurisdiction as the non-appointment of

ontext of a restructuring process in terms of

section 189 of the LRA ati , that the commissioner committed a

as a result ren act award. Mr Gcaba is defending both the

jurisdiction

harked on a restructuring process during 2016 and duly consulted
trade unions, CWU, SACU, ICTU and Solidarity. About 40
ployees were retrenched. Mr Gcaba was one of the affected employees.
was employed as Specialist: Employee Relations, Grade 5 (S5) reporting

to the Senior Manager: Employee Relations, Grade 4 (M4).

[4] Telkom abolished several positions of Employee Relations Specialists,
Managers and Consultants during the restructuring. Two positions were

created in the new structure, that is the Senior Specialist: Industrial Relations

! Act 66 of 1995 as amended.



[5]

[6]

and Senior Specialist: Employee Relations. Even though Mr Gcaba had
applied for both positions, he is only challenging his non-appointment in

respect of Senior Specialist: Industrial Relations.

It is common cause that the new structure had limited positions. The affected

employees were afforded an opportunity to be placed in one of the available

Mr Gcaba unsuccessfully applied

Industrial Relations and his subse

[8]

created position of Senior Specialist: Industrial Relations had

thing to do with promotion. It was submitted on behalf of Telkom that Mr
caba’s position was affected by restructuring which was the subject matter
of the section 189 consultation process involving the trade unions. Mr Gcaba
is also challenging his ultimate retrenchment and that matter is pending

adjudication before this Court.

The commissioner found that it was ‘common cause that there was

somehow a “hybrid” situation in that whilst the process exhibited the



[9]

[10]

[11]

hallmarks of S189 Consultative process but it also bore some elements of
S186 in that “promotional opportunities” were contemplated by the

respondent...” and, accordingly, Mr Gcaba’s dispute falls squarely within
section 186(2)(a).

Mr Gcaba asserts that the commissioner was correct in his finding asghere

aggrieved non-

placed employees an appeal process, so it argued.

In my view, the crux of the matt@k is whether the failure to place the
employees whose positions_had bee red redundant, owing to the

business operations, to senior alternative

Mr Maserumule, orney, submitted that the fact that promotional
opportuni e retrenchment process does not amount to a
separate & se of action. | agree with this submission. Telkom was
pcess of implementing a structural change that saw a
Employee Relations positions. Mr Gcaba accepts that his
ame redundant and for him to avoid retrenchment he was
red¥an opportunity to compete for placement in one of the two new
sitions. In this regard, the recent decision of the Labour Appeal Court
LAC) in South African Breweries (Pty) Limited v Louw? referred to by Mr

Mbuyisa is apposite. The LAC stated that:

T21] In this matter, what has been inappropriately labelled as the

"selection criteria" is the inclusion of past performance ratings in

212018] 1 BLLR 26 (LAC) at paras 21 - 22.



the assessment process for the competitive process to select an
incumbent for the new job of area manager, George. This is not a
method to select who, from the ranks of the occupants of
potentially redundant posts, is to be dismissed and is not what

section 189(2)(b) is concerned to regulate. The fact, as illustrated

in this matter, that a dislocated employee, who applies for a new

post and fails, and by reason thereof remains at

dismissal if other opportunities do not exist does r

the assessment criteria for competition for

selection criteria for dismissal, notwithsta

in a dismissal. Accordingly, in our vi i i to allege that

the taking into account of perfg ati a process of
recruitment for a post is the ulilisation off an unfair method of
selecting for dismissal a
189(7).

[22] seeks to avoid dismissals of a dislocated

the dislocated employee to compete

[12] rly; caba takes no issue with the competitive placement process he
s subjected to, only to the extent that it was a method of avoiding his
missal following his displacement, and the fact that it was not a selection

criterion as articulated in South Africa Breweries.®

[13] Nonetheless, Mr Gcaba seems to suggest that South African Breweries is
authority for the approach he took in challenging his non-placement as an

unfair labour practice. This proposition is a clear misconstruction of this

®ldn 2.



decision which is, in any event, distinguishable. In South Africa Breweries,
the LAC was confronted with the employee, Mr Louw, who was blaming his
non-appointment on an unfair treatment in his previous performance
assessment that gave him a lower performance rating. As a result of the
poor performance record, he was found unsuitable for placement. Referring

to Mr Louw’s failure to challenge the performance rating, the LAC heldghat:*

23] Intrinsically, a competitive process for appointp

rating process. It is not apparent

substantiated on the evidence, b

plausible, he went into thegi

e could have invoked

[24] as held this failure to raise a grievance

nnot agree; Louw cannot have his cake and

ent of a competitive process per se. The interview

anel cannot be faulted for dealing with his candidacy on the

oting upon which it was presented.’ (Emphasis added)

is not Mr Gcaba’s case that his non-placement was due to some previous
fair conduct that rendered him uncompetitive. Conversely, he
unswervingly submitted that he was suitable for the position of Senior
Specialist: Industrial Relations and, since this newly created position is
located in a grade higher than his redundant position, he was deprived of a
promotion. Unfortunately, this submission is flawed. To my mind, it is

inconceivable that in a restructuring process the affected employees would

* Supra n 2 at paras 23 - 24.



harbour an expectation for promotion as opposed to being placed in
alternative positions available, whether senior or junior in status or rank. In

this regard, | agree with John Grogan when he says:

‘The dispute must relate to an alleged unfair failure or refusal to promote. A

disputed failure to appoint an applicant to a different position, even though of

that the reason for the non-appointment was unfair discri
way of review that the employer’s failure to appoint

(Emphasis added)

[15] | hasten to add that in instances such 3

employee is displaced by restructuring a

placement consequent to a competi ac
same in terms of section 189. reover, {Mr Gcaba accepts that the
competitive placement process he cted to took place within a

context of a restructuring as meant to avoid his dismissal following

being displacement. appositely articulated in South African

Breweries as follows:®

ceive the assessment process for the new post as part of a long,

logical, causal chain ultimately ending in _a dismissal.” (Emphasis
added)

[16] Mr Gcaba is not left without a remedy to challenge his non-placement. In
actual fact, he has already availed himself to the section 189 process,

correctly so.

® John Grogan Workplace Law, 12th Ed, 2017, ch 5-p 65.
® Supra n 2 at para 21.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:'a55y1998s6'%5d&xhitlist_md=target-id=0-0-0-329949

[17] Tritely, the term ‘jurisdiction’ is defined as the power or competence of a

court or tribunal to hear and determine an issue between the parties.” In

Makhanya v University of Zululand,® the Supreme Court of Appeal (SCA)

explicating this connotation had the following to say:

1511

[52]

[53]

[54]

The submissions that were made before us by counsel far the

counsel submitted that because the claim osed of finally

by the CCMA the High Court had g e matter. Her

ismissing the claim) if it had no power in the matter at all. Counsel

uld provide no answer — because there is none.

There is no answer because the submission offends an immutable

rule of logic, which is that the power of a court to answer a question

(the question whether a claim is good or bad) cannot be dependent

upon the answer to the question. To express it another way, its power

to consider a claim cannot be dependent upon whether the claim is a

" Monare v SA Tourism and Others (2016) 37 ILJ 394 (LAC) at para 26 - 27; See also Chirwa v
Transnet Ltd and Others (2008) 29 ILJ 73 (CC); Makhanya v University of Zululand 2010 (1) SA 62
(SCA); (2009) 30 I1LJ 1539 (SCA) at para 52. Kriel v Legal Aid Board and Others (2009) 30 ILJ 1735

SSCA) at paras 12 -18.

(2009) 30 ILJ 1539 (SCA) at paras 51 - 57.



good claim or a bad claim. The Chief Justice, writing for the minority in

Chirwa, expressed it as follows:

“It seems to me axiomatic that the substantive merits of a claim

cannot determine whether a court has jurisdiction to hear it”.

[55] | make no apology for repeating that rule of logic in vario

throughout this judgment. It has often been
purporting to raise jurisdictional objections of the

before us.

[56] Even if the University indeed has a good_defence

the high court had the power to co ly to dismiss it.

The submission by counsel that d no jurisdiction in the

[57]
ould be no scope for the recognition of new

lopment of the law. The very progress of the law is

courts having the power to consider claims that have

encountered before. A court cannot shy away from

g its power to consider a claim on account of the fact that it

nsiders that the recognition of the claim might have undesirable

consequences. Its proper course in a case like that is to exercise its

power to consider the claim but to decline to recognise the rights that

are asserted and to dismiss the claim as being bad in law...’

[1 Similarly in the present case, the true issue for determination was not
whether the CCMA lacked jurisdiction to entertain a section 186(2)(a)

dispute, but whether failure to appoint or place Mr Gcaba in the alternative



[19]

[20]

10

position that was ranked senior than his redundant position constitutes an

unfair labour practice in relation to promotion.®

Clearly, the commissioner’s ruling in this regard is unassailable and, as

such, Telkom’s jurisdictional challenge must fail.

Lastly, on the issue of condonation for the late filing of the jurig@ictional
ruling, | find the explanation for the delay reasonable and acceptable.
also convinced that the jurisdictional point was not frivol en. T

indulgence is accordingly granted.

Arbitration award

[21]

[22]

It is an established principle that failure by t ioner to apply his or

her mind to issues which are mateti nation of the dispute
constitutes a reviewable irregularity.{The applicable review test in instances
such as the present one is ofdCorrectness as opposed to
reasonableness and this ffirmed in Enforce Security Group v Fikile

and Others.*°

cement of Mr Gcaba is a section 189 dispute,

at Telkom committed an unfair labour practice

s a final point, even though | don’t have to pronounce on the remaining
ues, | deem it expedient, and for the sake of completeness, to address the

commissioner’s finding on the remedy. The commissioner ordered that Mr

® See Chirwa v Transnet Ltd and Others (2008) 29 ILJ 73 (CC); Kriel v Legal Aid Board and Others
(2009) 30 1LJ 1735 (SCA) at paras 12 - 18; Makhanya v University of Zululand 2010 (1) SA 62 (SCA);
$2009) 30 ILJ 1539 (SCA) at para 52.

0 [2017] 8 BLLR 745 (LAC) at para 16, see also SA Rugby (Pty) Ltd v SARPU and Another [2008] 9
BLLR 845 (LAC) at paras 39 - 40.



[24]

[25]

[26]

11

Gcaba be reinstated with a promotion to the position of Senior Specialist:

Industrial Relations, an order vehemently impugned by Telkom.

The commissioner, despite being aware that Mr Gcaba had already been
retrenched and was challenging that retrenchment, viewed the retrenchment

litigation as distinguishable and that it could not fetter his discretion to award

| need to explore the viability of Mr Gecaba’s construction

The provision states that:

‘An arbitrator appointed in terms of this A mine any unfair labour

practice dispute referred to the ar , Onjie at the arbitrator deems

reasonable, which may include instatement, re-employment or

compensation’. (Emphasis adde

t by the employer relating to the promotion, demotion,

excluding disputes about dismissals for a reason relating to

(b) the unfair suspension of an employee or any other unfair disciplinary

action short of dismissal in respect of an employee;

(c) a failure or refusal by an employer to reinstate or re-employ a former

employee in terms of any agreement; and

(d) an occupational detriment, other than dismissal, in contravention of the
Protected Disclosures Act, 2000 (Act No. 26 of 2000), on account of the

employee having made a protected disclosure defined in that Act.’
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[27] The principles of interpretation summarised in Joint Municipal Pension Fund v

Endumeni Municipality'! are trite. The SCA, per Wallis JA stated:

‘The present state of the law can be expressed as follows. Interpretation is
the process of attributing meaning to the words used in a document, be it

legislation, some other statutory instrument, or contract, having regard to the

be weighed in the light of all these fact@rs. The is objective not

subjective. A _sensible _meaning is : d to one that leads to

Prior to the

context to section 193(4) is

ts to the LRA in 2002, the definition of the residual unfair labour

important.

actice was contained in Part B of Schedule 7 to the Act. The amendments
oved unfair labour practices from Schedule 7 and placed them in section

186(2). The amended definition of an unfair labour practice is similar to the

1112012] 2 All SA 262 (SCA); 2012 (4) SA 593 (SCA) at para [18].
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one in Schedule 7, save that it now includes probationary issues and

occupational detriments in terms of the Protected Disclosures Act.*?

[29] In terms of item 4(2) of schedule 7 arbitrators had the powers to determine
unfair labour practice disputes in terms of item 3, other unfair discrimination

disputes, on ‘reasonable terms’ without expressly providing for a remedy of

dealing with unfair labour practice disputes. In Sajid v
Others,*® dealing with that dilemma, this court, per Zonde

stated:

‘98] |If it is correct that an arbitrator whg

item of item 4(2) of schedule 7 ha

that would mean that in th of

the preceding paragraph, arbitrat®r would have no power to order

the employer to comply With thelVagreement by reinstating the

employee - the ioStthatural and reasonable way of determining such
i ; 0 @etermine the dispute on those terms would be

[99] : stified to invoke the unius inclusio alterius exclusio

arbitratofhas the power to reinstate under item 4(2) of the schedule,
8 same reasoning would apply to the question whether under
m 4(2) an arbitrator has power to order compensation. | say this
ecause compensation is also specifically mentioned in respect of
powers of the Labour Court under item 4(1) but, like reinstatement, it

is not mentioned among the powers of arbitrators under item 4(2).

[100] If then an arbitrator, faced with the case | have referred to above, could

arbitrate the dispute but could neither order reinstatement nor order

payment of compensation, what effective relief could the arbitrator be

said to have power to make in order to determine such a dispute?

'2 See the editorial note to section 186 of the LRA by D du Toit et al in Labour Law Through the
Cases.
13(2000) 21 ILJ 1204 (LC) at para 94 - 103,



[30]

[101]

[102]

[103]

14

Simply for the arbitrator to give a declarator that the employer's refusal

to reinstate the employee constitutes an unfair labour practice and to

stop there would not amount to determining the dispute because to

determine the dispute means to put to an end the dispute (see Trident
Steel (Pty) Ltd v John NO & others (1987) 8 ILJ 27). The employee
would end up with a piece of paper in his hand which said the

employer's conduct constituted an unfair labour practice but ch he

could not enforce if the employer decided to ignore the la r of

the arbitrator.

For the above and other reasons which | do no
go into as the above is by itself a good
opinion that the unius inclusio alteriy
invoked in this matter, and that 3
referred to in item 2(1)(b), (c) and

item 4(2) to order reinstategent.

g with a matter
ule 7 has power under

Having said the above abo e er of an arbitrator to reinstate

under item 4 hedule 7, | must say that in the case of a

an speak of reinstatement, it can only be

inction is academic but | do not intend to go into that debate

cause | am satisfied that it is necessary to bear the distinction in

mind.

Whether the court orders the reinstatement of all the terms,
conditions, privileges and benefits of the employee or it sets the
suspension aside, in the end the order that is made must be one

which has the effect of ending or lifting the suspension.’

In my view, by inserting section 193(4), the legislature intended to expressly
clothe the arbitrators with the power to award reinstatement or re-

employment in any unfair labour practice instances that are short of


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7binlj%7d&xhitlist_q=%5bfield%20folio-destination-name:'y1987v8ILJpg27'%5d&xhitlist_md=target-id=0-0-0-353795
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dismissal, provided that it is reasonable. This point was stressed by the
Court in Sajid* as it clearly distinguished reinstatement to previous
employment from reinstatement in the context of unfair suspension, which
may include restoration of benefits, terms and conditions of employment that

had been temporarily suspended.

[31] Nonetheless, section 186(2)(c) expressly deals with dismissed

therefore, that arbitrators are barred fro

different terms when ordering reinstatement

[32] In the present case, it is clear from tRe LRA 7.4 referral form that Mr Gcaba

sought to be promoted and get the ne benefits attached to the post

enchment. Since that position is extinct, the

ard patently fashioned a new employment contract with

t have been retrenched. Telkom knew that he had referred an unfair
our practice dispute but still took a risk and retrenched him in order to
rustrate the grant of an appropriate relief, so it was further argued. Clearly,

these submissions are misplaced. | have already addressed the issue of Mr

! Supra at para 102.

'* Dierks v University of South Africa (1999) 20 ILJ 1227 (LC) at paras 118 - 149; see also University
of Pretoria v Commission for Conciliation, Mediation and Arbitration and Others (2012) 33 ILJ 183
(LAC) at paras 16 - 21. It must be mentioned that in the two decisions the courts were dealing with a
renewal of fixed term contracts and they were decided before the 2014 amendments to the LRA
which inserted Section 198B. However, the principle is still applicable in all other instances.
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Gcaba’s non-appointment and the subsequent retrenchment. Save to state
that, even though, the arbitrators have a wide discretion in terms of section
193(4), it must be exercised judiciously. In my view, given the fact that Mr
Gcaba had already been retrenched, a compensatory remedy, at best, could

have sufficed as a reasonable term in accordance with section 193(4).

[34] Based on a consideration of the factors stipulated above, the int

rejected as, it is not only irrational, but does not accor
section 193(4).

Conclusion

[35] In all the circumstances, | have n t commissioner clearly
misconceived the nature of the quiry and accordingly rendered an

incorrect award. Consequently, the a nds to be reviewed and set

aside.

[36] There is no merit in re
finding that the tr

matter back to the CCMA in the light of my
nature\of the dispute pertains to retrenchment. Nothing
turns on t ernative position was on a higher grade than Mr

psition. Mr Gcaba must avail himself to the section 189

Gcaba’s
di

tri

achinery; which, in any event, has already been

[37] ot express a view on the merits and demerits of Telkom’s decision
t to appoint Mr Gcaba to the new position of Senior Specialist: Industrial
elations as that is a matter that falls within the ambit of section 189

litigation.

Costs



[38]

The only issue remaining is that of costs. The parties agreed that costs

should not follow the result given the fact that the matter raised intricate and

novel legal issues. | see no reason to disagree with the parties.

In the premises, | make the following order:

2.2 The I
3. Ther costs.

The review application in relation to the jurisdictional r der ca
KNDB8496-16 dated 9 December 2016 is dismiss

July 2017 is

der:

IS non-placement to
ing the restructuring process

constitutes an unfai ur practice in relation to

jon is dismissed.

P Nkutha-Nkontwana
Judge of the Labour Court of South Africa
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