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Introduction

[1] From the outset in this matter, | feel compelled t this a case

where | believe the applicant had a proper c and to feel

that she has been denied justice, and legili

accountable, and | will deal with thi

reason to try and hold so e to a

uld look er employer. But it is not the

case, but the criminal justice system. |

later in this judgment elaborate on the reasons

ade in this introductory paragraph, and hopefully this

[2] case'that the applicant brought to this Court is one of discrimination founded
ons arassment. The applicant filed a statement of case with the Court on
4 May 2012, in which she contended that she had been sexually harassed during
the course of her employment at the respondent and as a result of this sexual
harassment, she had thus been discriminated against.The applicant sought
patrimonial and non patrimonial damages from the respondent, as well as 24

months’ salary in compensation. The matter came before me on trial on 21



August 2014. In the pre-trial minute, the parties have agreed to separate merits
and quantum, so | shall only deal with the merits of the applicant’s case in this

judgment.

The relevant background

[3] In the end, virtually all the evidence presented to me at trial undisputed. 1in

any event found the applicant herself, in general, to b rediblgwitness, who

[4]
e situate in the Limpopo

, and thirdly the Zebra lodge

[5]

residing with Mtshali and in fact made her own accommodation arrangements

outside the lodge.

[6] According to the applicant, she was not happy at work at the end of 2011, and on

9 December 2011 went to Mtshali to resign. At the time, Mtshali was in the



[7]

[8]

[9]

process of preparing the afternoon lunch and asked the applicant if he could deal
with this later. Early that same afternoon, Mtshali called the applicant and asked
her to accompany him to the ‘boma’, which was a place at the lodge where
functions were held, to fetch some catering equipment. The applicant, Mtshali
and two other employees went to the boma and collected some catering

Once at Rooikat, and with no else prese applicant to sleep

with him for one last time, since she n and leave. The

applicant refused. Mtshali then dra Qilets and raped her.

Mtshali was a bizarre series of events.
The applicant testified to t i ot propose to set out all these

details in this judgment. [ Mtshali clearly appreciated the wrong of

was going to k O r back into the vehicle and drove her away. At
some poig hicle and the applicant jumped out and tried to
aught up with her and severally assaulted her, using
en his fists. The applicant stated that in the course of
ame unconscious, and when she came to, she found herself

vehicle which was then again moving.

t started screaming whilst in the trunk and Mtshali stopped. He said
to the applicant he did not know what to do with her. He however ended up
hitting her again with his fists and then proceeded to rape her again. Following
this second rape, Mtshali then said he was going to take the applicant to a place
in Rustenburg. The applicant pleaded with him to first take her home so she

could clean herself, and he agreed.



[10] As stated above, the applicant did not reside in the staff accommodation at the
lodge but rented a room on someone else’s property outside the lodge. Mtshali
took her there as she requested. The applicant then managed to escape from
Mtshali into the main house on the property, and she was locked in the house by
the residents. The applicant did not know what Mtshali did after that, but she

ted by the friend

called a friend to come and fetch her and when she was c
Mtshali was gone. The applicant was first taken to a poli [ ut due to her
state, the police recommended she be taken to hospi
then taken to the George Masebe Hospital, wh

examined.

[11] The applicant submitted as evidence the

was fractured. The applic

from her at this time, an

[12]

0 December 2011 to arrest Mtshali. The police
sal of what happened, as reported to them by the
ed the applicant in the hospital on the same day, and

eived some particulars from the applicant about what

[13] The applicant’s family came to fetch her the following day and she was taken
home to Rustenburg. The applicant was booked off by the doctor at the hospital
as a result of her medical condition following the attack my Mtshali until the end

of January 2012. The respondent accepted this and the applicant was off work,



[14]

[15]

[16]

fully paid, until the end of January 2012.

According to the applicant, and when her sick leave was about to end, she went
to the lodge and met with the HR manager, Philip Breet (“Breet’). She told Breet
that she cannot return to work and work with Mtshali. This was understandable

and accepted by the respondent. Breet proposed she wor the clubhouse,

which was, despite still being part of the lodge premises, distance away

the respondent would try and find somewhe
applicant did not go back to work at this timg

In the interim, and during the ap (according to his

testimony) was informed by the poli ith their investigation and
consequently, and at this sta pondent should not take action

g in this regard as well. It was

of the documentary evidence. In a nutshell,
ainst Mtshali were on hold until the criminal case was
did confirm in her evidence that one ‘Tyron’ at the
r that this was a police matter and that the respondent was

come of the case before proceeding further against Mtshali.

nt, whilst on sick leave, also consulted a social worker at the
Rustenburg Rehabilitation Centre. A report by this social worker, one Monica
Dube (‘Dube’) formed part of the undisputed documentary evidence. What is
however clear from the applicant’'s own evidence and the report referred to, is
that Breet engaged Dube in consultations as well, on behalf of the applicant, as

to how to come to the assistance of the applicant and deploy her to work



[17]

[18]

[19]

elsewhere so she need not encounter Mtshali. These consultations started during
the applicant’s sick leave, but were not concluded by the time she was due back
at work at the end of January 2012. As a result, and whilst these consultations
were ongoing, Breet placed the applicant on further fully paid leave until the end
of February 2012.

During the course of the February 2012 consultations wit plicant though

st the applicant was actually off

@ going a

ua 012, she, on 22 February 2012, referred a

time, or the newspaper article, and still sought to accommodate the applicant.

As to accommodating the applicant further, the respondent had a vacancy for a
chef at Zebra Lodge, but it was not at the applicant’s salary of R5 000.00 per

month, but only at R2 323.87 per month. This vacancy was offered to the



[20]

[21]

[22]

applicant but she refused to agree to this because of the reduction in salary.
Following further consultation, the respondent then agreed on 23 February 2012
to transfer the applicant to Zebra lodge at her existing salary of R5 000.00. The
respondent further agreed to pay for the applicant moving there and to provide
her with accommodation. The applicant would start working at Zebra lodge on

Added to all of the above, the applicant found i at she was
pregnant. She transferred to Zebra lodge eing pregnant.
After having worked at Zebra lodge for onlyaabout the applicant then
applied for early maternity leave fr based on her emotional

state. The applicant’s maternity lea d she went on maternity

t in Mokerong. The applicant confirmed that she indeed testified
inal proceedings. On 6 August 2012, Mtshali was found guilty by
rate of both counts, being that of rape and attempted murder. The

matter was then postponed for sentencing.

With Mtshali now having been convicted, the respondent instituted disciplinary
proceedings against Mtshali. According to Koen, and before the disciplinary

hearing could take place, Mtshali resigned and left the employment of the



respondent.

[23] The final chapter in this whole unfortunate saga comes when Mtshali is
sentenced on 4 December 2012. | am completely appalled by what was
presented to me. The magistrate sentenced Mtshali, with regard to the rape

count, to 5 years’ imprisonment wholly suspended for 5 yeargfen condition that

he is not convicted of rape in this 5 year suspension per n the count of

concerns the applicant. | feel compelled to s
which | shall do later in this judgment.

Was the applicant discriminated against by

[24] From the outset, Mr Ntsumela, who applicant, confirmed that
11 at the hands of Mtshali was

r taken steps or measures to prevent
e applicant’s case. This meant that any

e applicant by the respondent could only be

tshali is an employee of the respondent and the direct
plicant. It is equally true that the events of 9 December 2011

ring working hours and at the workplace. There can be no doubt

which is strictly prohibited. In terms of section 6(1) of the EEA®:

! Employment Equity Act 55 of 1998.
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‘No person may unfairly discriminate, directly or indirectly, against an employee,
in any employment policy or practice, on one or more grounds, including race,
gender, sex, pregnancy, marital status, family responsibility, ethnic or social
origin, colour, sexual orientation, age, disability, religion, HIV status, conscience,

belief, political opinion, culture, language, birth or on any other arbitrary ground.’

And where it then comes to harassment, section 6(3) provi

‘Harassment of an employee is a form of unfair di
on any one, or a combination of grounds of i inati isted in

subsection (1).’

By definition therefore, sexual harassmen titufe@ discrimination as

contemplated by section 6(1) of the

[26] dling of Sexual Harassment

rms of the EEA, it is provided

| contact, ranging from touching to sexual

casu, without a shadow of doubt, was

[27] As it

unfairly discriminated against as contemplated by the EEA, this Court has the

in my view been clearly established that the applicant was indeed

following powers, in terms of section 50(2) of the EEA:

% Potgieter v National Commissioner of the SA Police Service and Another (2009) 30 ILJ 1322 (LC) at
ara 43.
EGenN 1357 in GG 27865 of 4 August 2005 issued in terms of Section 54(1)(b) of the EEA.
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‘(2) If the Labour Court decides that an employee has been unfairly discriminated
against, the Court may make any appropriate order that is just and equitable in
the circumstances, including-

(&) payment of compensation by the employer to that employee;

(b) payment of damages by the employer to that employee;

(c) an order directing the employer to take steps to preven same unfair

discrimination or a similar practice occurring in the f respect of other
employees; ....

(f) the publication of the Court's order.’

[28] As an individual person and the perpetrator o tshali would be
clearly liable in terms of either the comry as a result of his

discriminatory conduct as against s this make the

loyer, would constitute a contravention of a provision of this Act, the

alleged conduct must immediately be brought to the attention of the

employer.

2) The employer must consult all relevant parties and must take the
necessary steps to eliminate the alleged conduct and comply with the

provisions of this Act.



[29]
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3) If the employer fails to take the necessary steps referred to in subsection
(2), and it is proved that the employee has contravened the relevant
provision, the employer must be deemed also to have contravened that

provision.

(4) Despite subsection (3), an employer is not liable forgthe conduct of an
did all that was

employee if that employer is able to prove th

contravention of this Act.'

Unpacking the provisions of section 60, and in
with a compensation and/or damages claig loyer in terms
of section 50(2)(a) and (b) of the EEA, such

to show the existence of the followin

evidentiary burden

29.1 It must be shown tha ct as contemplated by chapter

Il of the EEA exists;

iscriminatery con

itted by an employee of an employer,

same employer;*

* See Piliso v O

utual Life Assurance Co (SA) Ltd and Others (2007) 28 ILJ 897 (LC) at para 15 where

it was said: ‘In the light of the fact that s 60 of the EEA clearly is intended to create statutory vicarious
liability in respect of an employer where its own employee contravened a provision of the EEA, it is
apparent that it was a prerequisite that the applicant herein should, as a minimum, have alleged that an
employee of the first respondent had contravened a provision of the EEA . In addition, or as a minimum
requirement, the applicant bore the onus to prove that such employee of the first respondent had
contravened the provision of the EEA. Once these minimum requirements had been met, the deeming
provision would kick in and the employer would be deemed to have contravened the particular provision
of the EEA." Reference is further made to para 22 of this judgment in this regard.
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complained of; and

29.5 If applicable, the employer had not taken all reasonable practicable steps
beforehand to ensure that its employees would not commit such kind of

conduct.

[30] The Court in Ehlers v Bohler Uddeholm Africa (Pty) Ltd®, ecific reference

to a claim in terms of the EEA and the provisions of secti

kplace, she
about it and did

EEA, she will have to prove that she suffere

brought it to the attention of the respond

[31] And in Potgiete

it was held:

exual harassment constituting unfair discrimination.

The sexual harassment took place at the workplace.

The alleged sexual harassment was immediately brought to the attention
of the employer.

(V) The employer was aware of the incident of sexual harassment.

® (2010) 31 ILJ 2383 (LC) at para 49.

® (2009) 30 ILJ 1322 (LC) at para 46. See also Mokoena and Another v Garden Art Ltd and Another
(2008) 29 ILJ 1196 (LC) at para 40; Piliso v Old Mutual Life Assurance Co (SA) Ltd and Others (supra) at
para 23.
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(vi) The employer failed to consult all relevant parties, or take necessary
steps to eliminate the conduct or otherwise comply with the provisions of
the EEA.

(vii)  The employer failed to take all reasonable and practical measures to

ensure that employees did not act in contravention of the EEA.’

[32] As appears from the facts as set out above, there is oubt that unfair

discriminatory conduct exists in casu and such cond itted by an

mation from her. In any

o Koen on 23 December

[33] In answering t ' tion, and in short, the evidence showed the
followi S erned the conduct of the respondent once becoming

e of

ned. The respondent also took a statement from Mtshali. When
was in a position to give one, the respondent took a statement from

the applicant;

33.2 It is true that the respondent did not suspend or take disciplinary action

against Mtshali at this time. The respondent explained that the reason for
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this is that it was told by the police not to interfere in the pending criminal
case, and that the respondent was first awaiting the outcome of the
criminal case. The respondent recorded this in its disciplinary docket with
regard to the incident, prepared at the time;

33.3 The respondent did inform the applicant that it was a ng the outcome

of the criminal case before dealing with Mtshali. Th icant never took

issue with this explanation, other than specific ing that she would

not work with Mtshali;

33.4 Mtshali. The

33.5 anuary 2012. When she
ith her. The respondent

ot want to work with Mtshali.

33.6 i : as seeking to find the applicant another

33.7 ent also consulted with the applicant’s social worker on behalf
of applicant. It was in fact through the social worker that the applicant
If proposed that she wanted to be transferred to Zebra Lodge near

Pretoria, which the respondent agreed to;

33.8 Although there was initially a hiccup concerning the applicant’s salary at
Zebra lodge, the respondent nonetheless agreed that she be transferred

there and ultimately, after considering the applicant’s representations, not



16

only kept her salary the same, but paid for her transfer and provided her

with accommodation;

33.9 The applicant went to work for the first time after the incident and following

her leave, at Zebra lodge, where she worked for two months before

[34]

these consultations, all

licant so that she did not have

concluded between the applicant and the
greement was adhered to. Therefore, there is
2 respondent indeed properly consulted the applicant

ng to it in terms of section 60 of the EEA.

the issue of whether the respondent took all the necessary
res to eliminate the discrimination. It is clear that indeed the
did take alternative measures. The question is whether these
measures were sufficient so as to satisfy the requirement in section
60. In answering the question, the enquiry centres round what can be considered
to be reasonable and practicable conduct by an employer in the particular

circumstances. As the Court said in Mokoena and Another v Garden Art Ltd and
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Another’, caution must be taken not to adopt an armchair critic approach, but an
objective assessment must be made of all of the steps taken by the respondent
as a whole, to ascertain if these steps were reasonable to the extent of avoiding
liability accruing to the respondent in terms of section 60.

[36] | must confess that | found it difficult to comprehend what mofe the respondent

could or should have done. I in fact specifically asked Mr a, representing

debate, it seemed that the applicant’s issues : nt did not
take immediate disciplinary action again ndent did not

keep the applicant appraised as to wha i ith regard to the

with the necessary expediti
the Sowetan article. B

the distinct impressi

was that somee

[37]

conduct its internal disciplinary processes. As a general proposition also, an

employer should not wait for the outcome of any criminal proceedings, which may

take years, before itself dealing with an issue such as the events in casu. |,

7 (2008) 29 ILJ 1196 (LC) at para 63.
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personally, would have liked to see the respondent being more proactive in this
instance, and actually act against with Mtshali a lot quicker and preferably
immediately. The fact is that the respondent had a potential rapist and attempted
murderer in its midst in the employment environment, still working with a number
of other female employees at a remote lodge, and such a situation should simply

not be allowed to languish until the criminal justice machin Inally grinds to a

wait for the outcome of the criminal case.
the part of the respondent in adoptin
said above, the applicant never too
which she was aware. | therefore con

of the applicant about

2 this had happened. | accept the applicant’s evidence

3e. But the point is that nothing can turn on this. The

criminal* case was completed. The evidence was that once Mtshali was
convicted, the disciplinary proceedings immediately followed and he left in the
face thereof. Even if the applicant was not told of this, such a failure cannot
render the respondent liable in terms of the EEA. The crucial consideration

actually is that the respondent did act against Mtshali and his employment



[39]
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relationship with the respondent did terminate as a result of his conduct vis-a-vis
the applicant. On her own version, and at the very least, the applicant was aware
by the end of 2012 and whilst still employed by the respondent that this had
happened. Therefore, and actually, there is no merit in this cause of complaint of

the applicant.

This then only leaves the issues of the respondent ly refusing to

contemplated by section 60 of the EEA. In fa

acutely aware of this, and this is really whg

applicant records that despite th [ i a complaint with the

respondent’s head of security, the r ing. In the statement of
claim, it is contended that rwhelmed by her experiences,
asked to be transferre a but the respondent did not consider the

request. It is furth atement of claim that she was then told

his proximity. It is recorded in the pre-trial minute, as an agreed common cause

fact, that the applicant was on paid leave from the date of the incident until 27
February 2012 when she was transferred to Zebra lodge. In giving evidence in

chief, the applicant was led by her attorney to testify that she worked for some



[41]

[42]
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days at the clubhouse during in this period, and as a result she had to endure
seeing Mtshali at work. But under cross examination, and upon being confronted
with the documentary evidence and the common cause fact as set out above, the
applicant readily conceded that she never actually worked until she was
transferred to Zebra lodge and did not work with or come close to Mtshali again

at work. This concession, coupled with the common cause referred to, then

must be the end of this part of the case of the applicant.

Dealing then with the contention about the respon mmodating the
applicant, this was equally not true. Again, th that when
the applicant was due to return to work at 4 , she was not
made to come back to work. She was pl& : onths’ paid leave
whilst attempts were being made t The respondent made

position, both of which the respondent accepted that the

applicant declined thes nd did not pursue this further. It was the
applicant that prop nsfer. The respondent agreed to this,

but only had 3

used by the incident with Mtshali and him still working at the

The applicant’s own evidence simply did not support the case she

| wish to finally add that the respondent further accommodated the applicant after
she transferred to Zebra lodge, in that it allowed the applicant, after she only

worked there for some two months, to take early maternity leave. Added to this,
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the applicant never even returned to work at Zebra lodge following maternity
leave, and before resigning. When the applicant filed her statement of claim in
the Labour Court, she was actually still employed by the respondent at Zebra
lodge, albeit on maternity leave, and made no reference in the statement of claim
of still wanting to leave employment or still being subjected to any further

discriminatory treatment or conduct.

[43] In the judgment of Potgieter® the Court dealt with a si aim he claim of

the applicant in casu. By way of comparison, the is suc plicant

circmstances unreasonable or that it was due to some ulterior motive on the part

respondent.’

The Court concluded as follows in rejecting the case of the applicant in that

® potgieter v National Commissioner of the SA Police Service and Another (supra).
% |d at para 49.
1% |d at para 50.
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matter:*!

‘The issue of the transfer is related to the issue of the failure to suspend or
remove Mafodi after the incident. It may well have been prudent for Mafodi to
have been suspended or removed from the workplace and transferred to another

workplace, however there is no general rule that suspension @sremoval from the

workplace is automatic in every sexual harassment co t. In my view the

nature and extent of the sexual harassment may indig
removal from the workplace of the perpetrator %

employer ought to have taken. ....

It is clear that the applicant was immedi Meyerton as soon as

she made the request.’

As stated above, and in casu, there @ertai S pala fides on the part of the
It had a reasonable
explanation for its approa atftransferred the applicant as she
requested. The respond
and Mtshali.

[44]

‘It seems to me that where the employer was aware of the sexual harassment
it was brought to its immediate attention and he failed to take steps to
eliminate it and a further act of sexual harassment took place, the employer

cannot escape liability in terms of s 60 of the EEA. Where there is one incident of

' |d at paras 53 — 54.
'2 Mokoena and Another v Garden Art Ltd and Another (supra).
3 |d at para 42.



23

sexual harassment, which is brought to the attention of the employer immediately
after the incident, an employer will not be held liable in terms of s 60 of the EEA.
The aggrieved employee may then have to consider a different basis to hold the
employer liable either in terms of common law etc. | do not know how an
employer would be able to take reasonable steps to ensure that the employee
would not act in contravention of the EEA in the second

mple that | have

given. It would therefore appear to me that s 60 of the EE applies where it

s a once off incident or

in deciding the issue of the

[45] liti : Garden Art, the Court said the following, once again

AWhen the incident was brought to his attention he met with the applicants and
ed them to give written statements. The next day a grievance hearing was
held and the second respondent's version was sought. He had admitted that he
had put his arm around the second respondent's neck and that she had objected.
He was issued with a written warning for invasion of privacy for having entered

the ladies' changeroom. He found that no sexual harassment had taken place.

% |d at para 63.
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No other incidents took place after 24 November 2005. The second respondent
has subsequently to this incident not contravened the EEA. The first respondent
has taken reasonably practicable steps to ensure that the second respondent will

not act in contravention to the EEA.’

[46] Finally, and as a comparator to the contrary, so to speak, @and to provide a

complete picture, | refer to Biggar v City of Johannesburg™ instance where

the employer was found to have not taken the requisi steps. The

Court held as follows:*®

‘It cannot be said the employer took no step ial hostility

which manifested itself in the residenti g ion. the applicant's

nd initially senior

ployer did take more forceful action by initiating
he fracas in January 2007, it did so by selectively
o the applicant's conduct alone. The employer's

responses to such a systematic pattern of racial

icant's white accusers in an equally bad light.

In short, the employer did not take all necessary steps to eliminate the racial

abuse that was being perpetrated by some of its employees at its residential

1%(2011) 32 ILJ 1665 (LC).
% |d at paras 19 — 20.
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premises and it cannot be said that it did everything that was reasonably

practicable to prevent the continued harassment. ....’

| consider the facts in casu to sketch a scenario which is the opposite than that
before the Court in Biggar above. The respondent, as employer, immediately
dealt with the matter. It consulted with the applicant. It reac

an agreement
with the applicant to accommodate her and to prevent m coming into

contact with Mtshali. As soon as Mtshali was convi ere ndent took

steps which led to his termination of employment.

In the end, the applicant has simply not made ou her employer,
the respondent, liable in terms of sectio . \Bhe respondent did

discriminatory conduct of Mtshali,

claim does not lie against th

[48]

compelled to address what happened to the
e of the criminal proceedings in this matter. As stated,
| counts against Mtshali, the first being rape and the second
he criminal trial came before the magistrates’ court in
popo under case number MRC 51 / 12 on 6 August 2012 where
5 found guilty on both these counts. Sentencing followed on 4
Dece 2012. The sentence handed down by the magistrates’ court was in my
view manifestly unacceptable and unconscionable, considering the nature of the
wrong done to the applicant, and that which Mtshali had actually been convicted
of. In effect, Mtshali received a R2 000.00 file for attempted murder and a five

years’ fully suspended sentence for a violent rape.
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| appreciate that as a Judge in the Labour Court sitting in a discrimination claim it
is not my duty to pass judgment on criminal proceedings in the magistrates’
court. But | cannot sit by and let this situation go unaddressed. The fact is that
the Labour Court is ‘... a superior court that has authority, inherent powers and

standing, in relation to matters under its jurisdiction, equal to that which a court of a

atters under its

Division of the High Court of South Africa has in relation

Another (Institute for Security Studies, Institut abili Southern
Africa Trust and Trustees of the Women; mici Curiae)? the
Court said that:

‘Ms F has a constitutional right t rity of the person, provided
forin s 12(1) of the Con jon. the constitutional right to have her

inherent dignity respe : is, and the right to freedom and

| am of the vie
dignity i hological integrity of the applicant, considering what

he did to A said in S v Vilakazi®:

sive crime. It was rightly described by counsel in this case as 'an
he most private and intimate zone of a woman and strikes at the core
of hek personhood and dignity'. In S v Chapman this court called it a ‘humiliating,

ading and brutal invasion of the privacy, the dignity and the person of the

" See Section 151(2) of the LRA.
% Act 108 of 1996.

19 Section 10 of the Constitution.

%0 Section 12(2) of the Constitution.
21 (2012) 33 ILJ 93 (CC) at para 54.
22012 (6) SA 353 (SCA) at para 1.
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victim' and went on to say that —

"(w)omen in this country . . . have a legitimate claim to walk peacefully on the
streets, to enjoy their shopping and their entertainment, to go and come from
work, and to enjoy the peace and tranquility of their homes without the fear, the

apprehension and the insecurity which constantly diminishgs the quality and

enjoyment of their lives'.’

[51] Similar sentiments can be found in the judgment of F stitutional

Court said:

articulated in Carmichele:

Sexual violence and the threat o

South African women." . . . i ty under international law to
prohibit all gender-ba the effect or purpose of
impairing the enjo nt en of fundamental rights and freedoms and to

take reasonable and a

[52]

justify imposition of a lesser sentence. | can find no indication of any such

'substantial and compelling circumstances’, especially to such an extent so as to

% F v Minister of Safety and Security and Another (Institute for Security Studies, Institute for
Accountability in Southern Africa Trust and Trustees of the Women's Legal Centre as Amici Curiae)
(supra) at para 37.

24 Act 105 of 1997.
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completely mitigate against any imprisonment at all, which is what happened in
casu. Worse still, one of the prescribed aggravating circumstances needed to be
considered for a sentence in excess of this minimum sentence is that of being
where the crime involved the infliction of grievous bodily harm®. In the current

proceedings, Mtshali was actually convicted of attempting to murder the applicant

[53]

[54] o [ e issue in a wholly different capacity than

etter than refer to the following dictum from

order to prevent the violation of the Constitution, they also have the duty to do

> See Schedule 2 Part | read with s 51(1).
%2013 (2) SA 1 (CC) at para 47.
27 2009 (1) SA 287 (CC) at para 33.



29

s0.””® Specifically with regard to violence against women, as is the case in casu, |
conclude in this regard by referring to the following dictum in F?°: *.... Courts, too,
are bound by the Bill of Rights. When they perform their functions, it is their duty to
ensure that the fundamental rights of women and girl-children in particular are not made

hollow by actual or threatened sexual violence. ....".

[55] i the effect

0 pursue. However, itis

this injustice. In S v Dodo™

ranthes of State have a very real interest in the

cutive has a general obligation to ensure that law-

iI 7 J to crimes of violence against bodily integrity and increases with
e ca

[56] |

] v sidered the judgment in Van Rooyen and Others v The State and
Othe neral Council of the Bar of South Africa Intervening)*! where the Court

%8 See also Doctors for Life International v Speaker of the National Assembly and Others 2006 (6) SA 416
SCC) at paras 68 — 69.
% Ibid at para 57.
%2001 (3) SA 382 (CC) at para 24.
%2002 (5) SA 246 (CC).


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'066416'%5d&xhitlist_md=target-id=0-0-0-815
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'066416'%5d&xhitlist_md=target-id=0-0-0-815
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dealt with the Regulations for Judicial Officers in the Lower Courts®. In
particular, regulation 25 provides that an accusation of misconduct against a
magistrate may be made in terms of such regulations, and this must then be
dealt with in terms of these regulations. The Court said:*

is received about

‘In effect what the regulations contemplate is this. If a complai

a particular magistrate, a preliminary investigation undertaken to

What constitutes misconduct by

precision. It depends upon the

charge of misconduct against a magistrate, there
n to it. In defining circumstances in which an
ght, reg 25 draws attention to conduct which may give rise
at conduct in fact justifies the charge will depend upon all
es including the nature of the offence, or the respects in which
s have been breached or the Code of Conduct has been

contravened. ....

In lin the above, the conduct of the magistrate in sentencing Mtshali, in my
view, could legitimately form the basis of a complaint of misconduct as

contemplated by these regulations. | make no determination that this is indeed

% promulgated in Government Gazette 15524 GN R361 of 11 March 1994,
* 1d at paras 188 and 192.
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the case. But | do say that this must certainly be investigated and dealt with as
contemplated by the regulations.

[57] In terms of section 50(1) of the EEA, this Court in any event has the power to “....
make any appropriate order including- (j) dealing with any matter necessary or incidental

to performing its functions in terms of this Act.” In dealing with th mmon-law right

to claim damages for the negligent infliction of bodily Kampepe J in

Mankayi v Anglogold Ashanti Ltd** said:

‘.... The protection of the right to the security of t

gh the prism of the Bill of Rights. Statutory

evitably a constitutional matter. It is a legal issue which

A, as an ‘appropriate order’. In line with such objective of the EEA, and
in applying this objective through the ‘prism’ of those provisions of the Bill of

Rights | have referred to, | believe that | have the power and the duty to direct

% (2011) 32 ILJ 545 (CC) at paras 15 — 16.
% |d at para 118.
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that the issue of the sentence imposed on Mtshali by the magistrates court in
Morokeng on 4 December 2012 be further investigated so as to determine the

issue of possible misconduct on the part of the magistrate.

[58] | thus intend to make an order to the effect that this judgment be sent by the

Registrar of this Court to the Magistrates’ Commission, the Natienal Prosecuting

Authority, and finally the Director-General of the Depar of Justice and
Correctional Services for investigation of the conduct i e, and also

to the Women's Legal Centre® to possibly assist tHe,ap i C

believe this to be an appropriate order to seekyto re i ice | have

been confronted with in this case.
Costs

[59] The fact is that the applicant’s discrimination cl ainst the respondent was

not successful. The res has d t | award costs against the

applicant. Considering visited on the applicant (albeit not at the
hands of the respo willing to saddle the applicant with the
further burden understand why she (albeit incorrectly)

The respondent also, and in my view properly

dure at the hands of Mtshali. | cannot find any mala
the applicant in pursing this matter. Applying the broad

regard to the issue of costs in terms of section 162 of the

Order

[60] For all of the reasons as set out above, | make the following order:

% Who acted as amicus curia in the judgment of F.
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1. The applicant’s discrimination claim against the respondent is dismissed.
2. There is no order as to costs.
3. The registrar is directed to forward this judgment to the Magistrates

Commission, the National Prosecuting Authority and_to the Director-

vices so as to

General: Department of Justice and Correctional

4, The registrar is further directed to forwa > Women’s

Legal Centre for possible assistan er conducting

this matter.

% } Snyman Al
\ Acting Judge of the Labour Court

APPEARANCES:
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