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INTRODUCTION

[1] The applicants have applied to review and ermination of the
e first respondent as the
bargaining council having jurisdictionfiin this Mé to the effect that the
applicants were not employees of the third respondent and consequently not

dismissed. This application h brought in terms of section 158(1) (g) of the

[2] The applicants had
contention that

respondent, on

applicants, but ultimately only 14 remained at the time of arbitration,
urrent applicants as well. Only McBaye Beya (‘Beya’), the current first
applicant, testified in the arbitration proceedings, for all the applicants. In an
award dated 2 May 2012, the second respondent determined that the applicants
were not employees of the third respondent and thus had not been dismissed by

the third respondent. This brought the arbitration proceedings to an end. It is this

1 Act No 66 of 1995.
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determination by the second respondent that forms the subject matter of the

review application brought by the applicants.

Background facts

[3] The applicants were all engaged by the third respondent as foreign language

interpreters, rendering interpreting services at various courts, b incipally at
the court in Johannesburg. Also, most of the applicants at the

Magistrates Court in Johannesburg.

[4] There was never any dispute that the applicants ipdeed\en d interpreting

services to the third respondent from time to time, forgg number of years. In the

case of Beya, this period has been since Dece

[5] According to Beya, the applicants, on ere fulfilling their normal
duties when they were called one by ope from the various courts, by the Chief

Interpreter (“Calison”) and the Acting Cou er (“Mather”), and taken to the

interpreters’ room. Also, an ime, new interpreters were being introduced

to the various prosecutors.

[6] Beya further said that i e inteypréters’ room, Calison told the applicants that

their were in fact advertised whilst they were still working.

[7 Beya stated that the third respondent advertised the foreign language
rpregters’ positions on 15 April 2011 whilst the applicants were still on their
existing contracts of employment, and they all re-submitted their CVs’ and were
then actually interviewed. Beya then contended that the interview panel refused
to recommend the appointment of the applicants because they refused to pay

R500.00 each in exchange for being appointed.
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[8] The applicants could produce no employment contracts between themselves and
the third respondent, and Beya contended the third respondent had the
contracts. Beya stated that the applicants received a salary based on an hourly
rate, but no other benefits. Beya further stated that the applicants worked from
07h30 to 16h00 every day even if they had no cases to interpret. lly, Beya
stated that the applicants received pay slips and each had a Peggalaumber and

the pay slip reflected an ‘appointment’ as interpreter.

[9] The third respondent’s case was that since 2006, the | foreign
language interpreters was identified because of a hj ch services.
The third respondent would then interview s rs, assess their

mmend the names
called a Z83 form, to the

suitability, and if satisfied, the principal interp
of the candidates for appointment and mi
regional office. The regional office would then canfirm the appointment. Prior to

2010, these kinds of appointments wer without advertising available

[10] [ that the foreign language interpreters only
d would only be paid for time actually worked.
s. These interpreters were ‘casual employees’ who
or work as an when they wanted to. However, and when

2d himself or herself on a particular day, such interpreter

interpreter would use to claim payment for services rendered.

[11] The former principal interpreter at the Johannesburg court, Msimang, testified for

the third respondent, and stated that when the applicants (together with the other
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interpreters) were asked to sign a daily attendance register, they refused,

contending they were not employees, and had other jobs elsewhere as well.

[12] The third respondent also led the evidence of Benade, the Deputy Director in the

third respondent’s finance department. Benade stated that the interpreters were

engaged as contract workers and would only be paid on the submigSion of claim

ed

no contracts of employment, and were used only when

[13] Benade stated that the 2011 advertisements for iffterprete about as a
result of a pilot project in terms of which moresr wese to be appointed

for Johannesburg and Kempton Park, and,i such interpreters were

actually continued to work and evidencegwas proyided of some of the applicants

even being paid for services re d after eged date of dismissal.

[14] flicting cases to decide between. The

e second respondent then specifically considered section 200A of the
and section 83A of the BCEA;

The second respondent then considered each of the individual
components as set out in these two sections, and concluded that the
applicants failed to satisfy any of these components so as to justify a

conclusion that they were employees;
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14.4 The second respondent, in short, concluded that because: (1) the
applicants submitted claim forms that had to be approved for them to be
paid; (2) if they did not work they were not entitled to be paid; (3) they
could work when they wanted without explanation; (4) they could leave
when they wanted; and (5) there was no agreement as to houggxdates and

times worked, the applicants were not employees;

14.5 The second respondent held that the applicants co t be d ibed

as “freelancers”.

[15] The second respondent, extensively, dealt with h and\ev one of the
contentions raised by the applicants, in a deté : I st admit that on
occasion the award of the second responden Micult to follow, but overall,

y dealt with by him. The

in the end, all issues placed before

guestion now is whether this award is s

The relevant test for review

[16] n ts is a jurisdictional fact. If there is no
e two parties to the dispute, then the

0 jurisdiction to determine the matter, and

‘Nothing said in Sidumo, supra, means that the grounds of review in section 145
of the Act are obliterated. The Constitutional Court said that they are suffused by
reasonableness. Nothing said in Sidumo means that the CCMA’s arbitration

award can no longer be reviewed on the grounds, for example, that the CCMA

2 (2007) 28 ILJ 2405 (CC).
% (2008) 29 ILJ 964 (LAC) at para 101.
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had no jurisdiction in a matter or any of the other grounds specified in section
145 of the Act. If the CCMA had no jurisdiction in a matter, the question of the

reasonableness of its decision would not arise. Also, if the CCMA made a

decision that exceeds its powers in the sense that it is ultra vires its powers, the

reasonableness or otherwise of its decision cannot arise.” (emphasis_ added)

The same reasoning would clearly also apply to the review of b

arbitration awards.

[17] When deciding a review on the basis of jurisdiction, the iew test where
the existence of the requisite jurisdictional fact is olajectively j iable in court,
would be whether the determination of the arbitrator was,ri wrong. This was
so held in SA Commercial Catering and Alliec v Speciality Stores

Ltd* where the court said:

‘... Where the precondition is an objéctive factior a question of law, its existence
is objectively justiciable in asgeurt of la the public authority made a wrong

decision in this regard % on may be set aside on review...’

And in Zeuna-Starker v ,National Union of Metalworkers of SA, it

D

was held®:

‘The comnissioner €euld not finally decide whether he had jurisdiction because if

he ang degision, his decision could be reviewed by the Labour Court
on justiciable grounds...’
[18] InS by s Association and Others v SA Rugby (Pty) Ltd and Others,°
the Labodr eal Court specifically articulated the enquiry as follows:

issue that was before the commissioner was whether there had been a
ismissal or not. It is an issue that goes to the jurisdiction of the CCMA. The
significance of establishing whether there was a dismissal or not is to determine

whether the CCMA had jurisdiction to entertain the dispute. It follows that if there

*(1998) 19 ILJ 557 (LAC) at para 24.
5(1999) 20 ILJ 108 (LAC) at para 6:
® (2008) 29 ILJ 2218 (LAC) at paras 39 — 40.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7blabl%7d&xhitlist_q=%5bfield%20folio-destination-name:'y2008v29ILJpg2218'%5d&xhitlist_md=target-id=0-0-0-6635
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was no dismissal, then, the CCMA had no jurisdiction to entertain the dispute in
terms of s 191 of the Act.

The CCMA is a creature of statute and is not a court of law. As a general rule, it
cannot decide its own jurisdiction. It can only make a ruling for convenience.
Whether it has jurisdiction or not in a particular matter is a matter
by the Labour Court...’

[19] There are several recent applications of this ‘jurisdiction the
Labour Court, starting with Asara Wine Estate and Hot ooyen

and Others’ where Steenkamp J reasoned:

the same conclusion, as set out j

correctly found that Van Rooyen ha

ational Airlines (Pty) Ltd t/a Stars Away

| conclude with the following reference to what

us, in what can be labelled a ‘jurisdictional’ review of CCMA

in fact entitled, if not obliged, to determine the issue of jurisdiction

t of Teview, but can in fact determine the issue de novo in order to decide

her the determination by the commissioner is right or wrong.’

"(2012) 33 ILJ 363 (LC) at para 23.

% (2012) 33 ILJ 1179 (LC) at para 10.
% (2013) 34 ILJ 392 (LC) at paras 5-6.
10/2012) 33 ILJ 1171 (LC) at para 14.
11(2012) 33 ILJ 738 (LC) at para 2.
12/(2013) 34 ILJ 1272 (LC) at para 21.
13(2013) 34 ILJ 2662 (LC) at para 22.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7blabl%7d&xhitlist_q=%5bfield%20folio-destination-name:'y2012v33ILJpg738'%5d&xhitlist_md=target-id=0-0-0-19043
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[20] All of the above means that in determining the question whether the applicants
were in fact employees of the third respondent, and consequently whether they
were thus dismissed, the determination is based on a conclusion as to whether
the second respondent’s award in this regard was right or wrong. In dealing with

the very issue as to whether an employment relationship existed, Court in

Melomed Hospital Holdings Ltd v Commission for Conciliatio iation and
Arbitration and Others™® the Court followed this exact app
reasoning of the second respondent plays little role 'g ination”in this

determine this matter on this basis. This approach i
Court said in Sanlam Life Insurance Ltd v Co 0 ciliation, Mediation

and Arbitration and Others®® where it wa

‘It was, therefore, incumbent uponithe Labqur Court to deal with the issue

whether or not there had been an em entrelationship between the appellant

and the third responde herefore, whether the CCMA had the requisite
7 The Labour Court was called upon to

an employer-employee relationship between

[21] 0 iture, it must be pointed out that a formidable obstacle in the

ates to how they individually came to be engaged by the third respondent
and in the absence of individual contracts being produced, what conditions

governed their services with the third respondent and on what basis and how

14(2013) 34 ILJ 920 (LC) at para 44.
1% (2009) 30 ILJ 2903 (LAC) at para 17.
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they were remunerated. For example, and from the record, it was apparent that
there was a material difficulty with evidence as to what the other applicants
actually earned. The only issue that Beya could testify about and which related to
all the applicants was the events on 11 July 2011 which was contended,

constituted the dismissal of the applicants by the third respondent. y view, it

was imperative for the other applicants to have testified about their personal

existence of an employment relationship definovo. # ve said above, the
actual reasoning of the second respondghnt little sway in the making

of my determination.

A proper consideration of th idence, whole, reveals a number of

pertinent facts, which in entral to the determination as to whether

the applicants are employees d which are either undisputed or common

con
nu job title of court interpreter. But the slips equally show that
e app received no benefits of any kind, and reflect that the only

were either what was called ‘periodical payments’ or travel
allowances, which materially fluctuated. In addition, there are no

ductions of any kind from these earnings, save for taxation;

23.2 The applicants actually received no benefits of any kind normally

associated with permanent government service employees;

23.3 The applicants had to complete claim forms in order to be paid, which

claim forms had to be approved by the Magistrate and Prosecutor. If these
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claim forms had queries, the applicants would not be paid until the queries

are resolved;

23.4 There was never any written notice of termination of contract (be it
employment or otherwise) provided to the applicants by the third

respondent;

23.5 The applicants were actually told by the third respondent to a for the

interpreter employee positions advertised in April hich pgsitions

I will now turn to the disputed issues. | will first de [ issue of working
hours. Beya testified that the applicants had
16h00. He also testified that they worked

0 and sign out at
ang, the former head of

the foreign language interpreters, testified that fore anguage interpreters were

needed every day, but in the case of casual interpreters, they would only
come to work when needed ve as soon as his or her work finishes. The
permanently employed in ome to work every day, even if there

was no interpreting remain at work to the end of the day.

Msimang testified ts where not these permanent employees but
the casual kind. that the applicants actually refused to sign the
attendanc sed for the permanently employed interpreters, when
she tried em sign it so as to properly manage the utilization and
preters. Msimang stated that comings and goings of these

rs were not monitored, and that discipline against them could not

that some of these applicants actually worked elsewhere, as well.

Dealing then with Beya’s contention that he was earning a fixed salary of
R11,600.00 per month, the only documentary evidence on record is one pay slip

for him, and this pay slip simply does not substantiate this contention. The pay
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slip is for 21 January 2010 and reflects three ‘periodical payments’ and a travel
allowance, which is far less than what Beya claimed to be his fixed monthly
salary. In addition, this pay slip is consistent with Beya only being paid when he
worked and that he did not work every day. It was put to him under cross

examination that he had no proof of being paid a fixed salary he could

provide no satisfactory answer. The third respondent’'s De irector of
finance, Benade, testified that the foreign language inter
applicants) only worked when needed, and they were r actual work
done by way of submitting a signed off claim. said that the
applicants could claim for transport to travel to Cou Il these Claims were in

terms of a prescribed tariff.

[26] Beya further said UIF was deducted fro

handed in at the arbitration does not

therap salary. But the pay slips

ar thisyout. As | said, it appears that

[27] Beya testified in chief that the interpreter posts were

2011 and the applicants applied for them. Under cross

submit something again that he submitted in 2005 already, and he then
answered that he submitted it every year. As skeptical as | may be about the
truth of this explanation, | am compelled to point out that even if true, this is not

the kind of behaviour one would expect from a permanent and full time
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employee. Simply put, a permanent employee on a fixed salary will not submit his
CV every year. Msimang in any event said that these posts that were advertised
were indeed for interpreters on a written contract, and were employment posts.

These posts had to be applied for and the successful incumbents would then be

[28] In dealing with the contention that he was dismissed on 1

ridiculous. It is untenable that the third’respo
month, in arbitrary and varying amountsgfor morethan six months, just to clear a

backlog in salaries. In any eveat, and | estimony, Benade refuted this

ch”payment backlog as suggested by Beya.
gya conceded under cross examination that he
to do interpreter work at Roodepoort court (which he

is in itself not compatible with a situation of him being

[29]

answer was the third respondent had them. There were some appointment letters

of some of the applicants as interpreters submitted as part of the documentary
evidence, but these letters take the matter no further. The simple truth is that no

matter whether services by an interpreter are rendered as an employee or an
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independent contractor, the interpreter must still be properly appointed as a court
interpreter. It is this appointment that these letters appear to confirm. As opposed
to the contentions of Beya as stated, Msimang testified as to the correctness of
the interpreter appointment process as referred to in the background facts above,

not employees. Msimang further stated that when interpreters a ally given

contracts, there must be post that is advertised and co

when needed, and had no contracts de actdally explained that the

applicants rendered a service just like afly other indepeéndent service provider.

| accept that there was one letter.dated 2 r 2008 for one of the individual

applicants, as part of the r ich letter reflected that such applicant was

employed and was earning“\R8 er month. This applicant to which the
letter relates (being did not testify as to why this letter was

written and on ritten, and even more importantly, whether it

corresponded to
a8’ the author of the letter, testified that what she meant

Pplicant was permanent employed, and simply that he was

appointed, it is my view that this testimony simply does not take this case any
further, since the issue of the lawfulness and/or fairness of the consideration of
the applicants’ applications for positions in April 2011 (accepting they did apply
and not just submit CV’s as contended by Beya) was not part of the issue before
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the first and second respondents, especially considering that their case was that
they were already permanent employees that were dismissed on 11 July 2011. It
must also be considered that Beya's own case was that he was not actually

applying for a position in April 2011 and was just submitting his CV. Benade

jobs’ and this situation had been dealt with. This whole issue is t
herring’ where it comes to this case, and is neither here nor

case.

A final consideration is one of credibility. | must s me difficulty
with the evidence of Beya as it appears fro record, even as
incomplete as it is. It is clear that he simply fe ) e a proper or direct
answer to two pertinent issues exploredgvit nder/cross examination, being
whether the applicants had contracts @f employment, and whether he actually

received a fixed salary of R11,600.00 th irrespective of whether he

worked and interpreted eve not. | have doubts about his credibility, and

gained the distinct impressi ng the record that he was making up
evidence as he wen sed to this, the evidence of Msimang and
Benande remaingd la hed and consistent, and these two witnesses’

evidence supporteéd one another in all material respects. | have little hesitation in

applicants could, and still did, work. The third respondent also said that if they

refused to work, they only had themselves to blame.
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[34] Accordingly, and based on the above testimony where it came to the disputed
facts, and based on a proper consideration of the evidence, it is my view that, in
short, the following is the evidence that must be accepted as the true evidence

when determining this matter:

34.2 The applicants actually did not have prescribed wo

34.3 Other than being formally appoint

not subject to its discipli ‘Q

34.4 The only control exércised

34.5

agreement or otherwise, in respect of the applicants, on 11 July 2011. The

plicants were actually still utilized and rendered services after that date,

and where they refused to do so, it was of their own volition;

34.7 The applicants could, and did, work for other third parties rendering the

sane services.

Application of legal principles to the evidence
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I will now proceed to apply the above factual matrix to the applicable legal

principles, starting with a consideration of section 200A. | must immediately say

that | have no evidence of the actual earnings of each of the applicants on

record, and | will, for the purposes of the consideration of this matter, accept that

(1)

pplyi

(@)

(b)

direction of another person;

the person's hours offwork are o the control or direction of

another person;

in the case erson rks for an organisation, the person

forms paft rganisation;

s economically dependent on the other person for

e or she works or renders services;

he person is provided with tools of trade or work equipment by

the other person; or

the person only works for or renders services to one person.’

e factual matrix to all these provisions in section 200A, and firstly

considering paragraph (a), it is immediately clear that this consideration — being

control and supervision — is not met. The applicants in reality do not work under

the control and supervision of the third respondent, save for the third respondent

allocating work when available and deploying the applicants to a court. The

applicants were not subject to the discipline of the third respondent, only reported
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for work when they wanted and were not managed or controlled like the full time
employees of the third respondent. In short, the control exercised by the third
respondent was in the form of the proper allocation of available resources, and
simply not the kind of control and supervision normally associated with an

employment relationship. In Colonial Mutual Life Assurance v MacDo#ald"® it was

said:

The applicants are certainly not subject
the work must be done. After all that i
other than sending the applicants to
r Q done ends. In my view, and in casu, there is

trol@pnd Stupervision contemplated in MacDonald.

ot’under the supervision or control of the employer. Nor is he under any
bligation to obey any orders of the employer in regard to the manner in which

the work is to be performed. The independent contractor is his own master.’

11931 AD 412 at 434.
17(1999) 20 ILJ 585 (LAC) at para 9.
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| am comfortable in saying that in casu, the applicants are far more akin to the
independent contractor as described in McKenzie than being employees. In
effect, the applicants simply provide interpretation services for the third
respondent when they want and/or when the third respondent needs it. And when

rendering these services, the applicants are left to their own devices said, the

applicants are not subject to the third respondent’s discipline and’supervision. In

he quoted portion of
ediate and recurring. It is
incorrect to describe contractual terms which are®®f"a limiting nature or introduce
andards as derogating from the

een the

ntracting parties in an independent

contractual relationshjg. itations upon conduct or standard do not bring

ensure a s perly allocate available resources. It does not derogate
from the | t nature of the relationship and services provided by the

d respondent on this basis.

establish employment. In AVBOB Mutual Assurance Society v Commission for

18 (2001) 22 ILJ 1813 (LAC) at paras 23-24.
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Conciliation, Mediation and Arbitration, Bloemfontein and Others,'® the Court
said:

‘... The applicant relied upon what was referred to as the 'Green Bible', which is a
voluminous set of rules and directions that are binding upon agents. These

more, has actually been interpreted

contract of service.’

These same considerations in my equally apply to any rules and

regulations applicable to t nt of any applicant as a court interpreter,

and it would not follow that th loyees as a result. Accordingly, and as a

whole, the provisions of Section 2Q0A(1)(a) cannot assist the applicants.

[39] | will next conside ents in paragraph (b) — control and supervision

over the Again, the application of the factual matrix leaves this
provision 0 as to assist in establishing an employment relationship.

to say that the applicants worked all day every day from

e third respondent tried to implement some measure of control when
reqairing the applicants to sign an attendance register, they refused. In the end,
the remuneration of the applicants is not calculated based on a monitoring and

control by the third respondent of the hours that they work, but is based on a

19(2003) 24 ILJ 535 (LC) at 538E-H.
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claim submitted by the applicants which they themselves must have signed off by
the prosecutor and magistrate in the court to which they are allocated. | thus
conclude that section 200A (1) (b) equally does not assist the applicants.

[40] The next consideration is whether the applicants are an integral part of the third

respondent — being paragraph (c) of section 200A (1). There are séveral issues
forming part of this consideration. The first consideration is th plicants
have no contracts of employment, whilst in the case of

actual employees there were proper contracts of empl

place. Similarly, the applicants have none of the bghefits that e yees of the

third respondent have. As to the work done in jesig e relationship between

the parties, it is in my view not about the pergonal sepviceS of the applicants to

the third respondent per se, but is o aboufyspecified work in the form of
interpretation services. The Court Smit \v Workmen's Compensation

Commissioner® said:

‘the object of the contract ice is the rendering of personal services by the

employee... to the empl e services or the labour as such is the object of

neration of the applicants for taxation, and that pay slips are provided to the
applicants. Whilst it is so that this may point in the direction of the existence of an

employment relationship, it is not decisive per se. In Total SA (Pty) Ltd v National

%1979 (1) SA 51 (A) at 61A-B.
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Bargaining Council for the Chemical Industry and Others®* the Court said:

‘Whilst | agree with the third respondent that the use of payslips, PAYE and UIF
deductions are factors that may point towards an employment relationship, that
does not constitute conclusive evidence of the true nature of the relationship.

Similarly, as has been stated in a number of decisions of the court -usage of
payslip or PAYE and UIF deductions are not indicative of the ture of the
relationship.’

have a pay
stified to by

[42]

uld only allocate work as and when available or needed. The

are not monitored or managed in the rendering of their work. The

nts could also provide the same work to other parties, and from the
evidence it appeared that they, at least occasionally, did. These are

considerations that would apply to an independent service arrangement and not

21 (2013) 34 ILJ 1006 (LC) at para 20.
%2 (2011) 32 ILJ 2685 (LC) at para 27.
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an employment contract. In McKenzie,? the Court held:

‘.... According to a contract of service the employee will typically be at the beck
and call of the employer to render his personal services at the behest of the
employer. The independent contractor, by way of contrast, is not obliged to

perform the work himself or to produce the result himself, unl otherwise

independent contractor is bound to perfor

certain specified result within a time

[43] There is no indication or evidence tha

to report for work on

they were not at we

appellant and the respondent could be terminated on 24 hours' notice either way.
e contract between the parties made no reference to leave, sick leave or any
other terms or conditions customarily forming part of a contract of service. The
appellant was not even required to tender a medical certificate in respect of

periods of absence due to illness or incapacity. These factors, not specifically

3 SA Broadcasting Corporation v McKenzie (supra) at para 9.
24 (1995) 16 ILJ 378 (LAC) at 384F-J.
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relevant to the appellant's management function, indicate an absence of control,

or to put it another way, a large degree of autonomy of the appellant.’

[44] All of the above leads me to the conclusion that the applicants were not part of
the organization of the third respondent. They were indeed, as the second

respondent concluded, freelancers. They tendered services of their, volition,

d respondent and

they were not subject to the third respo Overall, the relationship

between the applicants and the third respondent at of independent service

providing, and not that of employment as and parcel of an organization. This

|,25

matter is comparative to tha udgment of Total,” where the Court held as

follows:

‘The third respon does Qot deny that he was paid on the basis of invoices

submitted f sons provided and this fluctuated from month to
respondent may not have offered his services to any other

ay that he was prohibited from doing so in terms of the

in this regard that the third respondent was economically dependent on

the applicant.

seems to me strange that the third respondent who, on his own version was
employed on a flexitime basis, was entitled to receive payment from the applicant
as and when he did French translations, would say he was an employee. This is

so more particularly when regard is had to the hours of work for third respondent

% (supra) at paras 22 — 23. Compare also Miskey and Others v Maritz NO and Others (2007) 28 ILJ 661
(LC) at paras 26 — 27.
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which were determined by the availability of students. Except for saying that his
times of arrival and departure were controlled by the applicant's employee, Ms
Raditladi, there is insufficient evidence to show the extent of control over him by
the applicant. There is also no evidence as to whether the supervision entailed

supervising him on the work he was performing.’

The Court in Total concluded that the individual respondent p that case
was not an employee but an independent contractor.?® | hol imi iew with

regard to the matter in casu.

[45] Dealing with paragraph (d) in section 200A(1), the ce that the
applicants worked for the third respondent for a ast 40 hours per
month over the last three months prior to ddition, and when

considering paragraph (f), it is clear that services being provided

by the applicants to the third respondent, mea at there is no issue of the
applicants being provided with any tools o e as they are, in effect, the tools in

themselves. And finally, as tofp aph (g), the applicants were not required to

work only for the third re denp and“@ctually did work for other parties from
time to time. Accordi none of the’provisions as contained in section 200A (1)

e of'the applicants that they are indeed employees.

[46] he requirement of economic dependency as provided for in
accept that the applicants are indeed economically

ork they receive from the third respondent. There was

edicates most of its services to one customer would equally be dependent,
from an economic perspective, on such customer. Similarly, where this customer
terminates the service relationship with such service provider, it would

economically prejudicial to the service provider. But the service provider still

% 1d at para 25.



[47]

[48]
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remains economically active and can seek work elsewhere. In the case of the
applicants, the fact also is that the applicants remain able to provide their
interpreting services to any third party. In Miskey and Others v Maritz NO and
Others,?’ the Court said the following, of comparative application in casu:

. Furthermore there is no prohibition against taking other ployment or
undertaking business operations by the members of the boar
which they were appointed. The fact that they concent

members of the board was their own choice...’

created by the ween the parties, as a whole. The traditional

dominant j ° underwent a makeover in the judgment of State
Informatio logy Agency (Pty) Ltd v Commission for Conciliation,
Me ration and Others.?® Davis JA referred with approval to an

article enjamin®® where the learned author said:

tarting-point is to distinguish personal dependence from economic
ependence. A genuinely self-employed person is not economically dependent

on their employer because he or she retains the capacity to contract with others.

%" (2007) 28 ILJ 661 (LC) at para 27.

8 See Ongevallekommissaris v Onderlinge Versekeringsgenootskap AVBOB 1976 (4) SA 446 (A) at
457A; Liberty Life Association of Africa Ltd v Niselow (1996) 17 ILJ 673 (LAC) at 682G-I.

29(2008) 29 ILJ 2234 (LAC).

% Appearing in the Industrial Law Journal at (2004) 25 ILJ 787 at 803.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7blabl%7d&xhitlist_q=%5bfield%20folio-destination-name:'y2004v25ILJpg787'%5d&xhitlist_md=target-id=0-0-0-28265
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Economic dependence therefore relates to the entrepreneurial position of the
person in the marketplace. An important indicator that a person is not dependent
economically is that he or she is entitled to offer skills or services to persons
other than his or her employer. The fact that a person is required by contract to
only provide services for a single "client' is a very strong indication of economic
dependence. Likewise, depending upon an employer for the su of work is a

significant indicator of economic dependence.’

Davis JA then postulated what can generally be descw the dominant

impression test, as follows:*

‘For this reason, when a court determines the “Question Yof ‘an employment

relationship, it must work with three primarycriteri
1 an employer's right to supervist

2 whether the employee formsgan integral part of the organization with the

employer; and

LAC adopted what was called a 'reality test'

was) said:

of another is a question that must be decided on the basis of the
lities - on the basis of substance and not form or labels - at least not form or
Is alone. In this regard it is important to bear in mind that an agreement
between any two persons may represent form and not substance or may not

reflect the realities of a relationship...’

¥ 1d at para 12.
2 1d at paras 10 and 14.
% (2005) 26 ILJ 1256 (LAC) at para 22.
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All the above considerations then form part of the enquiry to establish a

‘dominant impression’ of the relationship.

[50] Applying this updated dominant impression test in casu, the reality of the

relationship between the parties in my view is that of an independent service

provider and customer. As | have already dealt with above, the gélationship is

and despite the fact that applicants indeed would

receive work from the third respondent, thei

current proceedings, cannot on its own
was said in Kambule v Commission fog Conciliation, Mediation and Arbitration

and Others:**

‘Reason dictates that

[51] ants were not employees of the third respondent. They

ontractors and provided interpreting services to the third

ted by section 186 of the LRA. The determination of the second

re dent was in my view thus correct, must be sustained, and thus upheld.
[52] As the matter was unopposed, the issue of costs does not arise.

Order

% (2013) 34 ILJ 2234 (LC) at para 7.
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[53] Inthe premises, | make the following order:
53.1 The applicants’ review application is dismissed.

53.2 Thereis no order as to costs.

: ) Snyman AJ

Acting Judge of the Labour Court

For the Appli Mr K F Mphepya of Mabaso Attorneys

For Third ondent: None



