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Introduc

[1] This matter came before me as an urgent application brought by the applicant in
terms of which the applicant sought to enforce a restraint of trade covenant

against the first and second respondents. The application is only opposed by the



first respondent, with the second respondent indicating that it would abide by the
outcome of the case. The applicant seeks final relief, and thus the applicant must
satisfy three essential requisites to succeed, being (a) a clear right; (b) an injury
actually committed or reasonably apprehended; and (c) the absence of any other

satisfactory remedy.

[2] There is a factual dispute between the parties, as evidenced Its, on

information. The introduction of [ affidavit was vigorously opposed

by the first respondent.

[3]
) (Pty) Ltd v Ellis® it was held that: ‘Acceptance of

eans that, when a party alleges that he is not bound by a
he had agreed, he bears the onus of proving that the

tion would be contrary to public policy." This same approach was

Another’ \Bridgestone Firestone Maxiprest Ltd v Taylor’, Rectron (Pty) Ltd v

! Setlogelo v Setlogelo 1914 AD 221 at 227 ; V & A Waterfront Properties (Pty) Ltd and Another v
Helicopter & Marine Services (Pty) Ltd and Others 2006 (1) SA 252 (SCA) para 20 ; Royalserve Cleaning
(Pty) Ltd v Democratic Union of Security Workers and Others (2012) 33 ILJ 448 (LC) para 2 ; Esquire
System Technology (supra) at para 38 — 40.

21984 (4) SA 874 (A) at 875H-1.

%(2008) 29 ILJ 1665 (N) para 89.

*[2003] 1 All SA 299 (N) at 302J-303B.
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Govender®, David Crouch Marketing CC v Du Plessis® and Experian South Africa
(Pty) Ltd v Haynes and Another.” On the other hand, some authorities have held that
in the new constitutional dispensation, there has been a shift in the onus to the effect

that the party seeking to enforce the restraint has the onus to prove that it is

0

Technologies v Cronjé and Another.” In the judgment o

Ltd v Williamson and Another', | accepted that the

ent does bear the onus, | equally

estion of the onus does not affect the

®[2006]
®(2009) 30
"(2013) 34 1LJ 529 (GSJ).

82001 (2) SA 853 (SE).

%2008 (2) SA 375 (C).

192011) 32 ILJ 601 (LC) para 25.

112014) 35 ILJ 712 (LC) at para 8.
121d at para 9.

13.2007) 28 ILJ 317 (SCA) para 4.
1 1d at para 14.
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favour of Reddy (these being motion proceedings for final relief). If the facts disclosed in the
affidavits, assessed in the manner that | have described, disclose that the restraint is
reasonable, then Siemens must succeed: if, on the other hand, those facts disclose that the
restraint is unreasonable then Reddy must succeed. What that calls for is a value judgment,
rather than a determination of what facts have been proved, and the incidence of the onus

accordingly plays no role.” This is the approach | will apply.

[5] The normal principles to resolve factual disputes in motion pfe

Administrators (Pty) Ltd and Others v Nationa
Freight Industry and Another'® the Court h

[6]

151984 (3) SA 623 (A) at 634E-635C ; See also Jooste v Staatspresident en Andere 1988 (4) SA 224 (A) at
259C - 263D; National Director of Public Prosecutions v Zuma 2009 (2) SA 277 (SCA) paras 26 — 27 ;
Molapo Technology (Pty) Ltd v Schreuder and Others (2002) 23 ILJ 2031 (LAC) para 38 ; Geyser v MEC
for Transport, Kwazulu-Natal (2001) 22 ILJ 440 (LC) para 32 ; Denel Informatics Staff Association and
Another v Denel Informatics (Pty) Ltd (1999) 20 ILJ 137 (LC) para 26.

12009 (3) SA 187 (W) para 19.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'884224'%5d&xhitlist_md=target-id=0-0-0-11583
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'092277'%5d&xhitlist_md=target-id=0-0-0-3129
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as possible, that the documents which are confidential remain confidential. | have
some difficulties with this contention. Firstly, the ‘confidentiality affidavit’ is not just
the production of documents. Itis also a 10 page affidavit which at a cursory glance

actually deals with substantive issues. | accept the contentions of Mr Kaplan who

represented the first respondent that this ‘confidentiality affidavit’ is pdfore akin to a

n any event had this information

orkwear®’, albeit in the context of an

d to remedy this defective conduct ....". In my view,
t apply to the ‘confidentiality affidavit’, and accordingly, |
Vhatsoever to the ‘confidentiality affidavit' or any of its

this matter.

Background facts

1d at para 19.



[8] The applicant conducts business as the African component in the international
cosmetic business of L’'Oreal. The applicant conducts business in five divisions, one
being a manufacturing operation in Midrand, and the four others being four different
operating divisions. The four operating divisions are the PPD, L'Ore e, Active
Cosmetics, and Consumer Products. The division at stake in the curtent pgaceedings
is the PPD division.

[9] The PPD division has six hair care brands that forms core oNts opefations, being

L’Oreal Professional, Kerastase, Redken, Pureojoty i and/Matrix. Of these,

the premium brand is the L’'Oreal Professiona d\ which is marketed and

distributed to hairdressers and consumefs acrosSdhe entire country. This brand
accounts for about 14% of the total hairca%e marketland some 25% of the total PPD

division’s business.

[10] The firstrespondent co

as its national sales ma

did not a’restraint of trade covenant. All that this contract contained, of
elevance'ta the subject matter of these proceedings, was a general confidentiality

c e and undertaking.

[11] The first respondent clearly occupied a senior management position, signified by a
subsequent change of his title to that of business unit manager for L’Oreal

Professional. The applicant in its founding affidavit referred to the first respondent
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being in a senior management position in such specific words, which was never

disputed in the answering affidavit.

Only on 12 July 2012, more than two years of him starting employment at the
applicant, did the applicant and the first respondent conclude a restfaint of trade

agreement. The salient terms of this agreement, in simple terms, wer

12.1  ‘Protectable interests’ was defined as including bdSines ogy, any
product knowledge, trade connections, finadgial an arketing policies,
sales and sales team strategies, per nd management, and

technological know-how;

12.2  The first respondent agreed that Re has had access to and acquired an in

depth knowledge and kn w of th ness of the applicant, and that the

applicant was enti ct this confidential information the first

respondent so

12.3  The first 1 : ed to a perpetual confidentiality undertaking to
kee de segrets and confidential information of the applicant,
con d undertook not to disclose such to any third party or derive

y pro such disclosure;

2.4  Thefirst respondent agreed that for a period of 12 months’ calculated from
e date of termination of employment of the first respondent, the first
respondent inter alia would not be employed by a competitor of the applicant,

solicit the custom of the applicant’s customers, or solicit the employment of

the applicant’'s employees;



9

12.5 The applicant agreed that ‘in consideration’ for the undertakings given by the
first respondent in terms of the agreement, the applicant would compensate
the first respondent by way of paying 66% of his basic salary on a monthly
basis for a period of 12 months following his termination of employment, the
first payment being due at the end of the month immediatelyfoltowing his

termination of employment.

[13] The first respondent was a good performer. It appears fro awhole
that he was valuable to the applicant. According to icant, considering
that the first respondent was in essence a geneyal“ma business unit, he
had access to all sales and marketing informatio RPD brands. The applicant
has contended that the first respon key accountability and

responsibility’ of his business unit’s bran rtfolio, jturnover, and profitability in the

market he had to service. The ap tliste rst respondent’s particular duties

as: (1) implementing nation egies, and determining and implementing

unit’s profitability (

designing, | and monitoring marketing activities and distribution
strategies the image of the business unit; and (7) recruiting, developing
and

[1 the a ring affidavit, the first respondent described himself in essence as a
s ager, driving the sales staff, with the view to grow sales of the products and

meet’budgetary requirements. The first respondent stated that where it came to
brand development, marketing and distribution strategies, he worked only pursuant to
the instructions of the zone director for Africa and the Middle East (one Ciro Rago).

The first respondent contended that he did not recruit and develop management
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teams. Finally, the first respondent stated he did not deal with customers as this
responsibility lay with a sales team of 10 employees and a field educational team of 4

employees, all reporting to him.

[15] | must say that | find most of the first respondent’s contentions unlike my view,

manager would, as a matter of common sense ane16gi il th@se functions listed

by the applicant in the founding affidavit. For.exa

about this business unit, the products, and the

brand.
[16] hat the first respondent operates under the instruction and
where it to comes brand development, marketing and distribution
itis my view that the first respondent is clearly the one responsible for the
implementation and operation thereof. Itis the first respondent that must
give quidance to his sales force in this regard. It must also be mentioned that the
total sales compliment is not insignificant, being a total of 14 employees together with
the educational team. There is simply no way in which the first respondent can

effectively manage this sales force to achieve, using his version, sales growth and
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the meeting of budgetary requirements, without driving brand development,
marketing and distribution strategies. | accept that what the first respondent did at
the applicant, as part and parcel of his day to day duties, was in fact as listed by the

applicant in the founding affidavit.

The applicant then proceeded to list specific aspects of the informa the first

vision and trends of PPD for 2 years inadvance;} (10) the profile of all the staff

members in the business unit; a ) inten ture acquisitions. The applicant

has also said that the first regpon exposed to and was ‘acutely aware’ of the

applicant’s business andgnarketiog p , in all respects, until the end of the second

quarter of 2015.

2 first respondent disputes most of the above. The first

discaunt structures are open to the sales staff and the sales staff would present this
to the customers, and thus this information was in the public domain. As to new
launches, the first respondent said this comes from the international market and with

South Africa lagging some 3 to 6 months behind the international market, this was
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equally in the public domain. The first respondent stated that technological advances
are done in Paris and he knows nothing of it. As to the financial information, the first

respondent stated that this was published on the internet and are thus in the public

domain, and in any event any information he may have had in this regard regularly

budget, but said this was of no value to a competitor a

Finally, the first respondent said he had no strategi
known by the main board of directors in Paris.

[19] e firgt respondent says, | must

the business unit, @ d be tasked with implementing strategies, rather
than being
and technological advances cannot mean that he does not

knows that such strategies have been developed and are due

and manage his sales force to roll this out to customers, and then manage such roll

out. This kind of information would still be quite useful to a competitor.

[20] Much of the first respondent’s defense is based on a contention that the information
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concerned is in the public domain. Whilst this may be partly true, it is certainly not all
true. Using the example of the discount structures, and on the first respondent’s own
version, this is certainly not published on the internet. The sales representatives who

know the discount structures do not update and brief competitors such as the second

respondent on this. Any competitor would not readily know exactly to what customer

[21] e of the budget. He however

comes to discountg with the view to grow sales. This, after all, onthe

first respon sion, was his very job. For the first respondent to in
essence re ense that he either cannot recall this information or that it is
t sustainable. | accept the applicant’s contention that in this

espondent is fully appraised of this kind of information (as it is

15480 therefore not only is the information far from stale, but it would be of use

to a eompetitor.

[22] 1 also simply cannot accept that to place products and prices on the internet means

that everything about the product and the price is now public domain. If that is so,
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why even have a sales force, as all any hair salon would do is to go onto the internet
and order. As the first respondent himself said, he had a field educational team of
four persons, which in itself indicates that there is a lot more to product knowledge
than reading what is published on the internet. | accept that the first respondent must
have had product knowledge not readily available to third party coaipetitors, and

which would be considered to be confidential and useful to competitors:

ings, and
ttended. The

calle e meeting in 2014 shortly before

he left. The applicant stateg(th orlJdwide meetings, brand strategies and

are agreed. In the i according to the applicant, the marketing,
launches and distrib ) the products in the zone are discussed. Added to
these meeti etings with the CEO every two months also attended by
the first res hich deal with operational issues. | accept that information and
discussions in t ind of meetings would not be of the kind that is generally in the

public

espondent, despite conceding the existence of these meetings and his
attendance thereat, simply contends that because the applicant lags behind the rest
of the world, what he learnt in the meetings are now in the public domain. The first
respondent also contends that by providing the information concerned to delegates

and staff members at the meetings / conferences concerned, it equally comes into
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[26]

15

the public domain. The first respondent, in this regard, misses the point. These kind
of meetings and conferences are not attended by third parties or competitors. They
are attended by the senior personnel of L’'Oreal. | cannot accept that all that is

discussed in these kind of meetings would just be information destined to be in the

this to be the case.

In short, | accept the first respondent occupied ¢ anagement position, and

had complete and detailed access to all'the app ' confidential information,

siness unit. This information

and what di vere applicable to them. Also, and as the first respondent

directly ma drove a sales team, the first respondent must have had

know e of s nd marketing strategies, and as the applicant said, product

launche ." All of this information is not the kind of information the applicant
ould want disseminated to competitors, especially a competitor such as the second
t. | also consider that the applicant actually in his restraint of trade
agreement itself confirmed that he had access to this kind of information, that it was

confidential and was worthy of protection.

The first respondent resigned on 2 June 2014. The resignation letter records that the
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first respondent resigns as business unit manager of L'Oreal Professional and gives
two months’ notice. On face value, the resignation seems amicable. But this

unfortunately quickly changed.

On 9 June 2014, the first respondent is asked by the applicant’'s humén resources

that Liphoko was concerned about this, and as g on 29 June 2014, the

first respondent was informed in writing that hé t work out the rest of his
notice, that he had to leave on 30 June 2014, and

31 July 2014. The first respondent w.

dbe paid in lieu of notice to

specifically reminded of his restraint

obligations.
On 3 July 2014, the applicant ore formal about the issue. A letter was
given to the first respgndent,i h the terms of his restraint were quoted and he

was reminded he e restraint. The letter recorded that the applicant

had every i ing the restraint, and should the first respondent be
found to be f the same, the applicant would protect its rights. Reference
was a ade act that the first respondent was again asked on the same date
what hi s with regard to future employment was and again he refused to
isclose this. It was demanded that the first respondent provide written undertakings
014 that confirmed he was bound by the restraint, that he did not intend
being employed by a competitor, that he would not breach the restraint, that he would
not use the applicant’s confidential information, and that he would reveal where he
was going. It was recorded that if the first respondent did not comply with this

demand, it would be assumed that he was joining a competitor. Itis common cause
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that other than informing the applicant by e-mail on 9 July 2014 that he would answer
the letter on 10 July 2014, the first respondent actually never answered this letter,
and on his own version, and despite saying he would answer, he deliberately decided

not to answer.

On 25 July 2014, Liphoko heard rumour of the first respondent joiRing second

respondent. It was common cause that the second responde irecta erce

competitor of the applicant in the same marketplace. Th pli confirm
this rumour and when it could not, it decided to instruetiits attorneys

matter further.

On 4 August 2014, the applicant’s attorfieys sendya er of demand to the first
respondent. The letter dealt with the ev

denth

in June and July 2014, and recorded

that the applicant heard the first ned the second respondent. The

first respondent was referr ms, of his restraint of trade, and it was
demanded that he provi
of trade and confidentiali dertaking, and in particular, that he would not join the

second responde S akings had to be provided by 7 August 2014.

It was co that the first respondent did commence employment with the
seco spon 1 August 2014. Unfortunately, the first respondent did not take
the Co i8" confidence by disclosing in what capacity he joined the second

espondent., The applicant stated that its information was that he was commercial
ctor, which the first respondent simply baldly denied. | accept that the first
respendent was employed at the second respondent in a commensurate, if not

promoted, position to that he occupied in the applicant.

The first respondent’s attorneys answered on 6 August 2014. In the answer, the first
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respondent refused to provide the undertakings sought for two reasons. The first
reason was that the first respondent had to be compensated in terms of the restraint
agreement in consideration for the undertakings he provided, and since the applicant

in its letter of 3 July 2014 exhibited its ‘clear and unequivocal’ intention not to do so,

the applicant thus repudiated the agreement which repudiation the figgt respondent
accepted, cancelling the agreement. The second reason was a bal tion that

the applicant had no protectable interest.

On 7 August 2014, the applicant’s attorneys disput at the\gestraint agreement

had been repudiated, and stated that the intent @ etter of 3/July 2014 was to

procure undertakings from the first respaqnd as contended that the

interpretation by the first respondent’s att@grneys o .2 of the restraint did not

ponde torneys in turn answered on 11

August 2014, reiterating theigpr ntentions with regard to the breach of the

agreement and cancell well as the lack of a protectable interest.
However, the first respo ’s attorneys indicated that the first respondent would be
willing to provide at the first respondent will not use confidential
information

the applicant’s attorneys, and clearly in response to the

first respondent’s attorneys with regard to the issue of the breach
nd canceéllation of the restraint agreement, stated that the first respondent was
dyn breach of the restraint agreement when the letter of 3 July 2014 was sent,
and €onfirmed that it would comply with its payment obligations in terms of the
restraint agreement if the first respondent in turn complied with his obligations in
terms of the restraint agreement by providing the undertakings sought. One last

demand was made for the undertakings to be provided by 15 August 2014. The first
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respondent’s attorneys answered on 15 August 2014 that whilst the tender by the
applicant to comply with the payment provisions of the restraint agreement was
noted, this was too late, as the agreement was already cancelled. That was then the

end of the correspondence exchange between the parties.

A final issue to refer to is that the applicant also contended that theSirst¥@spondent
bbie

nce the

not to accept this explanation by the first regpondent and | thus conclude that the first
respondent had nothing to do urgen oming employed at the second

respondent, and will have n rd fo this issue.

2014, some 9 da d of the correspondence exchange. The first
respondent fj
after recei
Septe r 201

rgent application. The replying affidavit was filed on 8

sue of urgency

[37]

The {first respondent contended that the application could not be heard as one of
urgency, as the applicant procrastinated and created its own urgency. In a nutshell,
the first respondent contended that the applicant’s letter of 3 July 2014 stated that if

the first respondent did not provide undertakings by 9 July 2014, it would be
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assumed the first respondent intended working for a competitor, and when the first
respondent did not provide the undertakings by that date, the application should have
then been immediately brought. In addition, the first respondent contended that the
letter from the applicant’s attorneys of 4 August 2014 gave a deadline of 7 August

2014 to provide undertakings, and similarly, when the undertakifigs' was not

forthcoming on such date (in fact on 6 August 2014 when the fi

attorneys answered), the application should have been then

three weeks later.

[38]

[39] Urgent applications are governed by Rule 8. As was said in Jiba v Minister:

Department of Justice and Constitutional Development and Others'®:

18(2010) 31 ILJ 112 (LC) at para 18.
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‘Rule 8 of the rules of this court requires a party seeking urgent relief to set out the
reasons for urgency, and why urgent relief is necessary. It is trite law that there
are degrees of urgency, and the degree to which the ordinarily applicable rules
should be relaxed is dependent on the degree of urgency. It is equally trite that an

applicant is not entitled to rely on urgency that is self created when segking a

deviation from the rules.’

[40] Probably the most often referred to authority where it come
urgency is that of Luna Meubel Vervaardigers (Edms) B nother
(ta Makin's Furniture Manufacturers)™, and the foll dictumw, fro

judgment is important:

‘Practitioners should carefully analysg the facts case to determine, for the

purposes of setting the case down foRlearing, whether a greater or lesser degree

ich the matter be set down.’

[41] In specifica with a restraint of trade application, the Court in Continuous

Oxyg ) Ltd t/a Vital Aire v Meintjes and Another® said:

is application was brought on an urgent basis during the court recess. The
plication was launched on 27 September 2011. The respondents submit that
the applicant should have approached the court earlier, ie on 22 September 2011,

when it learnt that she intended to take up employment with Ecomed.

191977 (4) SA 135 (W).
20(2012) 33 ILJ 629 (LC) at paras 21 — 24.
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In my view, litigants should be encouraged in any attempt to avoid litigation, rather
than rushing to court as a first option. Litigation is costly and often unnecessary. In
this case, the applicant wrote to the employee on 22 September 2011 in the
following terms:

‘You are reminded and warned that you are prohibited from being employed by the

competitors [sic] in terms of your restraint of trade. You are furthe uested not

ose a deadline on her to

e - five days after it had

In my view,{the appli€éant has established sufficient grounds for urgency.’

| fully agree bove reasoning of Steenkamp J. | accept that the period

betwe and gust 2014 is fully explained by the correspondence between

v rties. In fact, a small concession it may be, but the applicant
xtract an undertaking not to use confidential information in the

this correspondence. As late as 15 August 2014, the applicant tried to

convince the first respondent to comply with the restraint agreement against a
specific tender of payment in terms of the payment provisions of the restraint
agreement. Considering that 15 August 2014 was a Friday, | do not think the

following week which was taken to procure final instructions, brief an attorney, to
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draft, settle and finalise the application, is an undue delay and | consider this to
be sufficiently expeditious conduct not to detract from the matter being heard as

one of urgency.

that the answering affidavit was only then filed.

at the very least, both parties are equally accommodate@ias to time taken to file

papers, which | also consider to be factofweighingdig favour of this matter being

considered as one of urgency.

This then leaves only the pegio 3 July 2014 and 4 August 2014. | must

say that | take a dim view of theX{irst ondent refusing to disclose where he

catalyst for bringing the application, was on 25 July 2014, and the applicant

approached its attorneys virtually immediately after that.
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[44] Finally in this regard, and in Mozart Ice Cream Classic Franchises (Pty) Ltd v
Davidoff and Another® the Court held:

‘.... l accept that breaches of restraints of trade have an inherent guality of

urgency.... ‘(emphasis added)

| agree with this. The point is that restraints are of limited jon an cern
fundamental rights, requiring immediate determination &s of general
principle.

[45] | therefore conclude that the applicant has sho auSe as contemplated by

Rule 8 for this application to be deternfine urgency. | accordingly

determine that this application is urgent, anpd will be decide it on this basis.

The repudiation issue

[46] Before dealing with the a | legakprinciples applicable to restraints, and applying

the same to the fag will first deal with the repudiation point raised by

the first responde Ssue has direct application as to whether or not a clear
Es of granting an interdict, which is what any restraint of

entails.

paid 66% of his monthly salary on a monthly basis for a period of 12 months from
date of resignation. Mr Kaplan stated that this payment provision was a material term

of the restraint agreement. When the applicant then said in its letter of 3 July 2014

1 (2009) 30 ILJ 1750 (C) at 1761.
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that it would not pay the restraint payment even if the first respondent did not join a
competitor” it breached the restraint agreement, in that it showed a clear and
unequivocal intention not to comply with the agreement. According to Mr Kaplan,

because this was breach of a material term of the agreement it constituted

repudiation of the agreement, which the first respondent accepted, ang/Cancelled the

[48] Mr Kaplan is of course correct in saying that if thig of the first respondent

is to be upheld, then the applicant’s restraint app st fail, as it simply would

have no clear right to the relief sought, g'not satisfy the very first
requirement needed for an interdict to béxgranted) This is therefore an important

issue which I will now deal with fj
[49] From the outset, | accepighe pa visions in terms of the restraint agreement
is indeed a materi f such agreement, and breaching the same would
constitute repudiz Id substantiate cancellation. The phrase ‘in

consideratio akings given’ makes this clear. This being said, this

phrase ho a lot more than just confirm that the term is material. It equally
confir he e e of what can be referred to as a bilateral agreement, or, as
more ¢ nown, a reciprocal agreement. There can be no doubt that

by one party to this agreement is directly linked to, and dependent

formance by the other. Simply put, and provided the first respondent
ies with the restraint undertakings, he will be paid. Surely, it will be

preposterous to suggest that the first respondent would be entitled to payment under

2 The exact wording of the letter of 3 July 2014 at para 6 reads: ‘We clarify however that if you have
resigned in order to take up a position and/or start a business which is not in competition with the Company
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the restraint agreement if he breaches the very undertakings the payment is a quid
pro quo for. Itis because of the application of this principle or reciprocity and all its
consequences that | consider the first respondent’s repudiation contention to have no

substance, and | will now set out the reasons for so concluding.

Firstly, and for the first respondent to accrue any right to payment imterms,of clause

ce has that he had already accepted a

position at the second respagde . It must be accepted that employment at

letter of 3 July 2014 ted breach of the restraint agreement, | am of the

view that be gspondent himself was already in material breach of the
agreement tin time, he simply cannot rely on such subsequent breach by
the applicant to | the restraint agreement. In Moodley and Another v Moodley
and An Court said the following:

Erasmus v Pienaar [1984 (4) SA 9 (T)] Ackermann J, while expressing
reservations about the given reason (that an unaccepted repudiation operates as a
waiver of sorts), fully endorsed the notion that the repudiation may release the

aggrieved party all the same from taking measures which, in terms of the agreement,

.... then no compensation would in such circumstances be payable ....’
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he would otherwise have been obliged to take. The court (at 29A read with 22J)
accepted the proposition (if | may be permitted to paraphrase) that the one party's
repudiation , though not treated by the other as a cause for cancellation, may
nevertheless (i) excuse the latter from formal acts preparatory to performance; and (ii)
entitle him, in appropriate circumstances, to suspend his own performance until the

guilty party has reaffirmed his willingness and ability to fulfil his si f the bargain,

own performance.

The rationale for the rule was said to b
contract ought not to be allowed, by
or to disadvantage his counterpart. T
of the other side's failure to d

[51] In Datacolor International (Pty) Ltd v Intamarket (Pty) Ltd** the Court said:

231990 (1) SA 427 (D) at 431C — H.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'901427'%5d&xhitlist_md=target-id=0-0-0-37305
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‘.... One party, having repudiated a contract, cannot retroactively nullify it as a
potential cause of action by taking advantage of the opposite party's later breach

and cancelling the contract before the opposite party thought of doing so. ....

The first respondent, in my view, is seeking to do exactly this. The first¥f@spondent,

having himself already repudiated the restraint agreement, i ' iy his

preventing the applicant from exercising its own i [ of the first
respondent’s prior breach. This, in my view, caane rmitted. | consider the
following dictum from the judgment in Frost Build ift Housing (Pty) Ltd* to

be apt in casu:

defaulted on the remaining instalments, and the seller successfully sued for

cancellation and eviction. The purchaser however claimed transfer of the property

242001 (2) SA 284 (SCA) at para 36.
%1991 (3) SA 318 (W) at 322A-B.
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against a tender of payment of the outstanding balance of the purchase price and

interest. The Court held as follows:*’

‘It is true that Ms Botha was in arrears and had failed to rectify her breach. It is an

accepted principle of our law that where a contract creates recipr bligations,

own performance or tender of own performance by a claimant is ent for the

defence. .... In bilateral contracts the obligatio ies are prima facie
reciprocal. For the principle to operate t

reciprocal in the sense that performance O annot be enforced without

performance of the other. ....

The Court further held:*®

Coyrt also considered the issue of cancellation of the contract by one of the

partiés in such a case, especially where the party in default tendered compliance with

%2014 (4) SA 124 (CC).
2T1d at para 43.
2 1d at para 46.
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the agreement, and said:*

‘It is another manifestation of the principle of reciprocity that where a contract has
been lawfully cancelled, mutual obligations arise to restore the respective

performances ....]

the first respondent has in effect
oing to comply with his commensurate

obligation. | have no dgubt t cancellation approach adopted by the first

pproval the following passage from an article of PM Nienaber®* where the author

‘It is a fundamental principle of our law that no man can take advantage of his own

21d at para 50.
302013 (5) SA 378 (SCA) at 393H-394B.
31 'The Effect of Anticipatory Repudiation : Principle and Policy' 1962 Cambridge Law Journal 213 at 225.
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wrong. Nullus commodum capere potest de injuria sua propria. From this broad
proposition it follows that a contracting party cannot liberate himself from a contract
by reason of his own breach. A contract mutually made cannot be terminated
unilaterally, unless the law authorises the one to do so by reason of the other's
misconduct. Rescission cannot be effected at the instance of the guiltyparty. Hence

applied in the above circumstances: ‘It

follows that the appellan ' cancel the USA agreement ....".>* A similar

royalty and a@ ) fees in consideration for those services of the franchisor. In
decidi one party could cancel the agreement because of breach by the
other where h parties were in breach, the Court held that because these

ligati ere reciprocal:*

322008 (4) SA 325 (SCA).

% See para 50 of the judgment.
¥ 1d at paras 51 — 52.

%2012 (5) SA 378 (WCC).

% 1d at para 52.
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‘.... I, accordingly, cannot confirm and declare that the franchise agreement
concluded between the applicant and the first respondent has been validly

terminated ...

because it was premature in the absence of theffirst reSpon first seeking to

remedy his own breach in terms of his regipro pligatigns under the restraint

agreement. As said in Nieuwoudt v Maswabi NO and Others®":

‘Where the principle of e y is applicable the defendant is assisted by a

presumption that in,any bi ontract the common intention is that neither
should be entitledt@enforcethe gontract unless he has performed or is ready to

perform his

[56] This then b e pplicant’s attempts (assuming there is a breach of the

This approach by the first respondent was in the circumstances ill conceived,

especially considering the obligation the applicant owed him was the payment of

372002 (6) SA 96 (O) at 101E — F.



33

specified and quantified sums of money. In Thompson v Scholtz* the Court said:

‘.... where the shortcoming in the plaintiff's performance is capable of being restored
(or ‘cured’) the Court has a discretion, if fairness so dictates, of allowing the plaintiff
his contractual remuneration - but minus the cost of restoring his defgetive work to

the required contractual standard. ....

The Court further held:*

‘.... It is fundamental to the second proposition th e shottfall' in the plaintiff's

performance, firstly, must be capable of bei ontractual standard

and, secondly, that the cost of doing soqu e of being quantified.

Restoration can take place either by of substituted performance or by way of a
monetary award for the cos eof. Iti plaintiff to calculate and prove the
cost of restoring the def k. At the end of the exercise, once the plaintiff has

bar

asis of reasoning in casu, The point is that the applicant’s

ve resulted in full performance of its obligations under the

under the agreement.

%1999 (1) SA 232 (SCA) at 241D — E.
% 1d at 241G —|.
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[57] In any event, and at the heart of the relationship between the applicant and the
first respondent was that of employment. The employment relationship that

existed formed the very foundation of the conclusion of the restraint of trade and

the first respondent is actually referred in the restraint agreement as ‘the

iting that
it did in its letter of 3 July 2014, the fact is that the apghi t to right a

employment relationship, the applicant shQuld be given an opportunity to remedy

any such wrongdoing, especiall

contract®. Zondo JP (as he then was) held as

he'ad committed by offering to put the respondent back in the position in

40 dam (2006) 27 ILJ 385 (LC) at para 18; David Crouch Marketing CC v Du Plessis (2009)

30 1LJ 1828 {LC) para 14.
*1(2009) 30 ILJ 2677 (LAC). The SCA in Rawlins v Kemp t/a Centralmed (2010) 31 ILJ 2325 (SCA) upheld
the findings of the LAC with regard to the principles set out in the LAC judgment.
2 See for example President of the Republic of South Africa and Others V Reinecke 2014 (3) SA 205
(SCA) at para 24; Memela and Another v Ekhamanzi Springs (Pty) Ltd (2012) 33 ILJ 2911 (LC) at para 8;
Mangope v SA Football Association (2011) 32 ILJ 1132 (LC) at para 20 — 21; Murray v Minister of Defence
55008) 29 1LJ 1369 (SCA) at para 8.

Id at para 26.
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which she would have been had she never been dismissed. It is what | call an
employer's 'right to right a wrong'. And, if that offer was genuine and reasonable,
as it has been conceded on behalf of the respondent it was, | cannot see why the
appellant must be ordered to pay her compensation which would not have arisen if

the respondent had accepted the offer of reinstatement. In my view it is very

important to affirm the employer's ‘right to right a wrong' that he or, has made

application in the

g in how it initially sought

fact in his\answer to the letter of demand from the applicant’s attorney, and not the

dent himself that answered the 3 July 2014 letter on such basis,
des saying on 9 July 2014 that he would answer on 10 July 2014. The simple
point is that fairness dictates that the first respondent should not be allowed to

escape his restraint bargain on this basis.

[58] | conclude in this regard by saying that | in any event do not consider that the
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applicant’s letter of 3 July 2014 is a repudiation of the restraint agreement. In
order for the conduct of the applicant in this regard to constitute a repudiation the
conduct of the applicant has to be such so as to show that the applicant has a
deliberate and unequivocal intention to no longer be bound by the restraint

agreement. In Datacolor* the Court said, and | quote in some detail;

SA 1 (A) at 22D - F). This is the conv
doctrine of repudiation leadjagyto resciss h its emphasis on the guilty party's
% acceptance. At the same time this Court has

ention to conduct its relations with appellant and to discharge its duties to
pellant in accordance with what it was obliged to do on an objective
nterpretation of the agreement. In effect, it was insisting on a different contract,

however bona fide it might have been in its belief that it was not.'

*4 Datacolor International (Pty) Ltd v Intamarket (Pty) Ltd (supra) at paras 16 — 18. See also South African
Forestry Co Ltd v York Timbers Ltd 2005 (3) SA 323 (SCA) at para 38; Sandown Travel (Pty) Ltd v Cricket
South Africa 2013 (2) SA 502 (GSJ) at para 19.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'8531'%5d&xhitlist_md=target-id=0-0-0-27375
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'8531'%5d&xhitlist_md=target-id=0-0-0-27375
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'943673'%5d&xhitlist_md=target-id=0-0-0-27385
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.... The emphasis is not on the repudiating party's state of mind, on what he
subjectively intended, but on what someone in the position of the innocent party
would think he intended to do; repudiation is accordingly not a matter of intention,
it is a matter of perception. The perception is that of a reasonable person placed
in the position of the aggrieved party. The test is whether such a noti

reasonable person would conclude that proper performance (in a ance with a
true interpretation of the agreement) will not be forthcoming. The intention
accordingly serves as the criterion for determining the nat
actual breach.

from the agreement will ultimately de
impending non- or malperf ce.

ass predisposed to respect rather than to disregard their contractual

co not lightly to be presumed.’

[59], In my view, thejletter of 3 July 2014 does not exhibit a deliberate and unequivocal
tention Net to be bound by the agreement. The opposite is true. The letter is
pe d with demands by the applicant for undertakings by the first respondent
to comply with the agreement. It is specifically stated that the agreement will be
enforced. All the backgrounds facts™ speak of the applicant wanting the restraint

agreement to be applied and adhered to, which include both wanting to know from

“5 See Datacolor (supra) at para 20.
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the first respondent where he will take up employment (which the first respondent
refused to disclose) followed by the first letter of 29 June 2014. Itis also

significant that the first respondent only invoked the repudiation argument when

the applicant’s attorneys in August 2014 demanded compliance with the restraint,

[60] st be given
's own version. |tis
[61 de that the applicant did not repudiate the restraint agreement on

uly 2014 | further conclude that even if the letter of 3 July 2014 is a
reptgigtion by the applicant, the first respondent is not entitled to rely on such
repudiation and cancel the agreement as he himself at the time of this
cancellation was already in material breach of the agreement. | consider the
purported cancellation of the agreement by the first respondent on 6 August 2014

to be invalid. Finally, fair play and good faith dictates that the first respondent be
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held to his obligations in terms of the restraint agreement per se, considering the
applicant has tendered full compliance with its obligations. The first respondent’s
repudiation point is thus rejected, and | conclude that there exists a valid and
binding restraint agreement before me, susceptible to enforcement. | will now
proceed to determine whether such restraint agreement should be epforced,
applying the relevant legal principles applicable in the case of restrain

enforcements.

The restraint principles

[62] The general principles applicable to the enfgrcen estraints of trade was set

A identified four questions

restraint, being (a) Does the on rest that deserves protection after
termination of the agreeme ' interest threatened by the other party?
(c) In that case, does s i gualitatively and quantitatively against the

interest of the othe to bejeconomically inactive and unproductive? (d) Is

[63] Inthe ment | v Bambalela Bolts (Pty) Ltd and Another®’ the Court dealt

with the S Chilwan enquiry and said:

he enquiry into reasonableness has been refined and elaborated on in cases
such as Reddy and Basson. The enforceability of a restraint essentially hinges on

the nature of the activity that is prevented, the duration of the restraint, and the

61993 (3) SA 742 (A) at 767G-H.
*7(2013) 34 ILJ 2821 (LAC) at para 17.
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area of operation of the restraint. In particular, the determination of
reasonableness is, essentially, a balancing of interests that is to be undertaken at
the time of enforcement and includes a consideration of 'the nature, extent and
duration of the restraint and factors peculiar to the parties and their respective

bargaining powers and interests'

[64] In Reddy® the Court held that in deciding whether or not to enforce a r@straint of

trade, the following must be considered:

Py entering into contracts that an individual
se freedom to contract is an integral part of the

in the public interest. Moreover, a restraint which is reasonable as between the

alties may for some other reason be contrary to the public interest. Anagreementin
straint of trade is concluded pursuant to 'law of general application' referred to in s
36(1). What is meant by this expression includes the law in the general sense of the
legal system applicable to all which, in this case, consists of the corpus of law
generally known as 'the law of contract' and which allows for contractual freedom and

the conclusion of agreements pursuant thereto. The four questions identified in
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Basson comprehend the considerations referred to in s 36(1). A fifth question, implied
by question (c), which may be expressly added, viz whether the restraint goes further
than necessary to protect the interest, corresponds with s 36(1)(e) requiring a
consideration of less restrictive measures to achieve the purpose of the limitation.

The value judgment required by Basson necessarily requires determining whether the

restraint or limitation is 'reasonable and justifiable in an open and d

based on human dignity, equality and freedom'.’

[65] In Jonsson Workwear | said the following:*

judgment to be

should be e

at cond respondent does not infringe any protectable interest in any event.

In order to determine these issues, it must be considered what exactly constitutes

a protectable interest. In Dickinson Holdings Group® it was held that a protectable

48 Reddy v Siemens Telecommunications (supra) at paras 15 — 16.
*9 Jonsson Workwear (Pty) Ltd v Williamson and Another (supra) at para 44.
% Dickinson Holdings Group (Pty) Ltd and Others v Du Plessis and Another (supra) at para 32. See also
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interest can be found to two general categories, the first being trade (customer)
connections, and the second being confidential information. The applicant, in its
founding affidavit, relied on both these categories, but the thrust of its case was

seated in confidential information as a protectable interest.

Protectable interest

[67] Turning then to confidential information as a category of grQtec st, the

Court in Dickinson Holdings Group® listed the followig, categdies @fFconfidential

information:

‘.... (1) Customer lists drawn by a trafer, and kep pfidential for the purposes of

his own business.

(2) Information received by mploye usiness opportunities available to

an employer.
(3) The information rec ce by an employee whilst in employment
with a particular rotected by a legal duly, implied by the

contract of

anufacture, either of which has been arrived at by the expenditure of skill and

industry or has been kept confidential.

Basson v Chilwan (supra) at 769 G — H ; Bonnet and Another v Schofield 1989 (2) SA 156 (D) at 160B-C;
Esquire System Technology (Pty) Ltd t/a Esquire Technologies v Cronjé and Another (supra) at para 27.
> id at para 33 — 35.
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(7) Information relating to the prices at which one person has tendered
competitively to do work for another is confidential in the hands of one who stands
in a fiduciary relationship to the tenderer.....

[68] In David Crouch Marketing® the Court also dealt with the issue of the maeaning of

confidential information and said:

show that the information, know-how, technology o iS\unique and peculiar
to its business and that such information is got puB r that it falls within

protection. In this regard the court in Hirt pointed out that the information which the

former employer wishes to ct 'mus

rmation obtained by the employee during

secret or confidential (see also Advtech at

17XCA) where it will be remembered that Neill J said that, in order to

termifie whether information could be classified as so confidential that an

oyee should not be allowed to use or disclose it after termination of the
ontract of employment, it was necessary to consider all of the circumstances of

the particular case, but the following were among those to which particular

attention should be paid:

(1) The nature of the employment; employment in a capacity where confidential

information is habitually handled may impose a higher obligation of confidentiality,
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because the employee could be expected to realise its sensitive nature to a
greater extent than if he were employed in a capacity where such material
reached him only occasionally.

(2) The nature of the information itself; in order to be protected, the information

must be of a highly confidential character - no other information could be protected

even by a covenant in restraint of trade.
(3) Whether the employer impressed on the employee the confidenti f the
information.

(4) Whether the information can easily be isolated fro

the employee is free to use or disclose.

The result of this is that if information is not cate
edge and skill,
yefit of others after the

[69] I also wish to make reference t the Court in Esquire System Technology®

e Court held as follows:

Information relating to proposals or, inter alia, the marketing of a new product.
)hformation relating to the price at which one person has tendered
ompetitively to do work for another is confidential in the hands of those who
stand in a fiduciary relationship to the tenderer.
Information is confidential if it meets the following requirements:

(a) It must be capable of application in a trade or industry.

*2 David Crouch Marketing CC v Du Plessis (supra) at para 21.
%3 Esquire System Technologies (supra) at para 29.
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(b) It must not be public knowledge or public property (in other words, it must be
known only to a restricted number or closed circle of people).
(c) It must, objectively, be of economic value to the person seeking to protect it.’

[70] Finally, and recently on the issue of confidential information, the Courigin Experian

SA (Pty) Ltd v Haynes and Another™ said ‘It is trite that the law confidential

information with protection. Whether information constitutes a trade i factual

%. on in the frade or

f the above authorities, and also

the second respondent as employer of

[71] information the first respondent had access to above. In
information that would clearly be considered to be
confidentia the applicant would not want disseminated to competitors. |
consi he fi pondent’s contentions that he had access to a substantial

amount ation but that he now cannot remember most of it, especially

onsideri e was the business unit manager in the largest business unit in the PPD
o be unlikely. As business unit manager, the first respondent had to drive
the performance and results of the business unit. Being a properly performing
employee, the first respondent could only do this if he had all the confidential

information at his disposal relating to products, marketing, finances, margins and

% (2013) 34 ILJ 529 (GSJ) para 19.
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customers and would have an active recollection of such information as and when
needed. There is simply no way in which such kind of information in the context of
such duties of the first respondent can be considered to be in the public domain. |

also accept that the information the first respondent had access to would be of value

to the second respondent as direct competitor.

[72]

[73]

to the seco pdent. [Simply put, if the applicant never had a protectable
interestin't rom the outset, then why not simply tell the applicant where he
was gQiRg. Th erate refusal to make disclosure also indicates mala fides on
the part ist respondent.

n version, the first respondent has conceded that the industry is fiercely
competitive. On the probabilities, information that a business unit manager of one
competitor would have about the business activities of his employer would always be
useful to another competitor in such an industry. It is especially information about

customers, what they buy, who they are, and what discounts they receive that would



[75]

[76]

a7

be important. Of further importance would be how the applicant markets its products
and what it considers in deciding on product distribution trends and activities, which
would include sales trends. | also accept that the kind of information the first

respondent would receive at the international conferences and zone meetings would

be something a competitor would like to have. This is exactly what the@pplicant has

example would be the applicant’s price li
so that this information is provided to
respondent’s version that the
suppliers, the fact remain

disseminate into the m

information used by him on a daily basis in discharging his duties and would
therefore remain known to him. This information would have value to the second
respondent as competitor. | thus conclude that the applicant has a protectable

interest in the form of confidential information the first respondent had access to.
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[77] There is also very little doubt that, based on the above principles of law and all the
considerations of fact in casu, the applicant’s protectable interest has been breached

by the first respondent’s employment with the second respondent. In fact, the first

the first respondent is employed at the second responde
position, which | have dealt with above. The risk cause th
obvious, and this is all the applicant has to show to eed to\est

the protectable interest. As was said in Reddy:’

er deliberately or not, will exist. The restraint was
of,this risk of disclosure. In these

If. Indeed, the very ratio underlying the bargain was that the applicant should
not have to content itself with crossing its fingers and hoping that the first

respondent would act honourably or abide by the undertakings he has given....’

*1d at para 20.
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[78] The full bench of the High Court on appeal in [IR South Africa BV (Incorporated in
the Netherlands) t/a Institute for International Research v Hall (Aka Baghas) and

Another* said the following:

ala fide

e being allowed to enforce its
in the [ex-employee] from entering the employ

respondent is an infringement of the protectable interest of the applicant, and this

employment clearly placed such interest at risk. But clearly also, the first

respondent has an interest to pursue the occupation he wants and knows, and it

52004 (4) SA 174 (W) at para 13.4.1.
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would seem, in a promoted position at the second respondent. What must now be
considered is the quantitative and qualitative weigh of the respective interests of

the two parties as contemplated by question (c) in Basson.

concluded the restraint long after he became e

have been no obligation on him to do so, in whi irmed the nature of the

interests the applicant was seeking to prgtect. | fi onsider that the first

respondent was properly warned beforeh not tojtake up employment in breach

of the restraint, before he even | emplo e applicant.

Another crucial considergtion i estraint agreement in fact provides for

payment to the first tespo quid pro quo to adhering to the restraint.
Although there was initi
applicant te d €empliance with this obligation and still in the Court

proceeding such compliance. | will thus take this into account in

condueting the off exercise as well.

he first respondent has not taken the Court into his confidence by setting out
ast experience and background was. In simple terms, he has not
disclosed his CV which could indicate whether perhaps he has knowledge and
experience in another industry. It was up to the first respondent to have informed

the Court, for example, that all he did in his life was to work in the cosmetics
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industry and that is all he knew and understood and could reasonably do. His

failure to provide this kind of information must count against him in the weigh off.

Also, the issue of seniority of the first respondent is an important consideration in

Martin>®

the weigh off.>” The following dictum in Pest Control (Central Africa)
illustrates this, where the Court said ‘.... A restriction, which would be ‘absufghwhen
imposed upon a junior engineer in a huge concern, might be perfec nable i

case of a general manager with the whole business at his fing said in

Jonsson Workwear:>®

‘.... The point is that the more senior the pa e employee, the more likely

it is that the employee would have ac€ess diof confidential information

that would be most useful to a compeititor and hjghly prejudicial to an erstwhile

employer if revealed. ....

In the end, the first responderntca ywhere else and do whatever he

wants, other than in th t of thg, cogmetics industry where the applicant does

business. In excha t first respondent is paid. Based on the

aforesaid, and_in es similar to the matter in casu, the Court in Ball
conclude
vie uantitatively and qualitatively, the interest of the first respondent
as that of the appellant. The fact that the appellant stated that she did not
int a

nd did not use any of the information in favour of or for the benefit of the

cond respondent is irrelevant in determining whether the restraint is reasonable,

*" See Dickinson Holdings Group (supra) at para 38 ; SA Breweries Ltd v Muriel (1905) 26 NLR 362 at 370-371
; Stewart Wrightson (Pty) Ltd v Minnitt 1979 (3) SA 399 (C) at 404B-C; Random Logic (Pty) Ltd t/a Nashua,
Cape Town v Dempster (2009) 30 ILJ 1762 (C) at para 32 ; Experian (supra) at para 43

%8 1955 (3) SA 609 (SR) at 613G.

*1d at para 51

1d at para 25.
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or in determining whether the restraint had been breached. Furthermore, in my
view, there was no other fact or aspect of public policy, at the time when the
restraint was to be enforced, which required that the restraint be rejected. In the
circumstances, | am satisfied that the court a quo correctly concluded that the
restraint was reasonable and enforceable and in granting relief accordingly.’

[86] On this basis, the Basson question (c) must be answered in favou
applicant as well. The weighing off of interests clearly favo
[87] Finally, there is simply no issue of public interest th ould interv in this

instance, as there is nothing unlawful in the inte If@nd thg two parties to

the contract knowingly and willingly entered jntc aint of trade. No issue or

argument in this regard was in any eventfaised beig

Conclusion

[88] Based on all of the abgve, Wwill now finally turn to the interdict requirements. The
first question is th

clear right.

interésts favour the applicant and there is no intervening issue of public interest.
In my view, the applicant has therefore properly demonstrated a clear right to the
relief sought, and the existence of an injury both committed, and reasonably

apprehended.
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[89] This then leaves only the issue of the absence of any other satisfactory remedy. |
accept that the applicant has no reasonable alternative remedy. In fact, the only

alternative remedy would be for the applicant to sit and wait and see if it suffers

harm happening or further accruing. This actual risk

justify the granting of the interdict sought by the

Esquire Technologies®*:

‘Should the restraint be enforceable and should\the applicant have interests worth
protecting, it would suffer irreparable h if it i8 not enforced. The harm caused

by an employee who divu e secrets to a competitor cannot be easily
remedied by a dama rse. The question remains whether the

applicant does h orthy of protection - a question | will deal with

under the headj

rt to an applicant that seeks to enforce a legitimate restraint of trade

coyenant. By the time a damages claim is heard, the horse had bolted and the
rm is done. That harm is very difficult to repair. | am satisfied that, where a

restraint of trade is enforceable, the alternative remedy of a damages claim in due

course is more apparent than real.’

% Point 2 Point Same Day Express CC v Stewart and Another 2009 (2) SA 414 (W) at para 14
21d at para 39 and 40. See also Continuous Oxygen Suppliers (Pty) Ltd t/a Vital Aire v Meintjes and
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[90] The applicant has accordingly satisfied all the requirements for the granting of the
interdict sought, and is accordingly entitled to most of the relief sought in its notice
motion. Two things however need to be said in this regard. The first is that the

applicant has failed to show that the first respondent was pursuing its employees

to secure their employment with the second respondent and | shall e'no order

the second respondent since 1 August 2014 and re

until now, | shall only made this provision operati e of this judgment..

Costs

[91] This then only leaves the issue ts. Th no reason why costs should not

follow the result, and in this gga licant has been substantially successful.

Order

[92] In the premi S ollowing order:

92.1 e firs ndent is interdicted and restrained from being employed by
d respondent, or any other competitor of the applicant, for the
iod 1 August 2014 until 31 July 2015, in the Republic of South Africa.

92.27 The first respondent is interdicted and restrained for the period 1 August
2014 until 31 July 2015, from carrying on, being engaged, concerned or

interested in or soliciting business for or being a proprietor of,

Another (supra) at paras 49 — 50.



92.3

92.4

92.5

92.6
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shareholder, member or partner in or acting as a consultant, trustee,
manager, agent, representative, advisor or in any other capacity of, or
rendering any services to, or lending, advancing or binding himself as
surety for or otherwise assisting financially, directly or indirectly, whether
for personal gain or not, any competitor of the applicant in t public of
South Africa.

The first respondent is interdicted and restrained ugust
2014 until 31 July 2015, and in the Republic [ om enticing,

elsewhere, in respect of any servijces and ducts offered by the

applicant to its customers.

The first respondent4

T is ordered to pay the first respondent 66% of his basic
onthl as from 16 September 2014 until 31 July 2015, on a
asis on the last day of each and every succeeding month,
ided the first respondent continues to comply with the terms of this
der. The monthly salary for the period from 16 September to 30
September 2014 shall be adjusted pro rata for payment on 30 September
2014.

The first respondent is ordered to pay the costs of the application.
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