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Costs granted de bonis propriis.



JUDGMENT

PRINSLOO, J

Background facts

[1] The First Respondent (the employer) contemplated the retrench

Fourth Respondent, and to appoint a

to the Commission for Conciliation,

[2]

[3]

[4] 3 February 2016, the Applicants filed this application seeking inter alia, the

iew and setting aside of the settlement agreement.

[5] The First, Third and Fifth Respondents opposed the matter. | will refer to the
First and Fifth Respondent collectively as ‘the Respondents’ where

appropriate to do so.

! Act 66 of 1995, as amended.



[6]

[7]

[8]

Before | deal with the relief sought and the merits of the application, it is
necessary to mention the events that transpired in Court when the matter was
set down for hearing, as it will provide context to some of the findings in this

judgment.

The matter was set down for hearing on 8 November 2018, and Mr Maghele,

instructed by Ehlers Fakude Inc Attorneys, appeared for the Applig@nts. Mr

Mashele made it clear that his instruction was to remove the matter fro

roll and effectively Mr Mashele was seeking a postponem earle

tif

the First and Fifth Respondents opposed the application

the Court was inclined to grant the postponement, the Ap ntSyshould not

be burdened with the costs, but that their legal re s should be
ordered to pay the costs. The Second and T, s also opposed

the application for postponement.

In considering the application for postponemeft, | indicated to Mr Mashele

that the Practice Manual of the Labo ourt’provides that applications will

generally not be postpone t it could only be done with the permission

of the presiding Judge, m he other parties to the matter oppose

Mashele, in seeking a postponement to amend the papers, was unable to
me what the amendments would be and what the Applicants intend to
place before this Court, should a postponement be granted. | was not satisfied
that any purpose would be served by postponing the matter and the

application to postpone was refused.

2 April 2013.



[9] | invited the parties to make submissions on the merits, whereupon Mr
Mashele indicated that he had no instructions to do so, as he came to Court

only to postpone the matter.

Relief sought and analysis

[10] In the notice of motion, the Applicants seek relief in the form of revigw and

declaratory orders. | will deal with the relief sought infra.
The review

[11] The Applicants seek to review and set aside the agree t Signed on 13
August 2015.

[12] The Applicants brought the review applicati
section 158(1)(g) of the LRA and the gi

s of the provisions of
5 that at the time that

[13]

ed to the review of the performance or purported performance of statutory

fuactions provided for in the LRA, undertaken by statutory bodies or

nctionaries, such as the CCMA, bargaining councils, Ministers etcetera®.

[14] Section 158(1)(g) of the LRA provides for a review on any grounds
permissible in law and what constitutes permissible grounds of review is

dependent on the nature of the decision taken or the function performed and

*> Myburg and Bosch, Reviews in the Labour Courts, Lexis Nexis, 2016 at p 123 — 140.



[15]

[16]

[17]

[18]

[19]

three grounds are potentially available namely: A review based on section 6 of
the Promotion of Access to Justice Act® (PAJA), the principle of legality or

common law grounds.

It is within this context that the Applicants’ application for review is to be
decided.

In my view there are three difficulties with the relief sought in resgec the

of’ statutory

y bodies or

agreement signed by

settlement. The settlement

ement is made an award it remains simply a settlement

legal force it carries is derived from the ordinary binding

ercise of any statutory decision-making powers on his part to make an
award or ruling which is binding on the parties. The document embodying the

settlement simply records what the parties to the dispute have agreed.'

A settlement agreement that has not been made an arbitration award in terms
of section 142 of the LRA cannot be reviewed and there is no basis upon

* ACT 3 of 2000.
®(2010) ZALC 97 (15 April 2010) at para 12, referred to in Cindi v CCMA (2015) 36 ILJ 3080 (LC).



[20]

[21]

[22]

which the settlement agreement entered into between the parties can be

reviewed.

Secondly, and even if | am wrong in my finding that a settlement agreement
cannot be reviewed and set aside in terms of the provisions of section
158(1)(g) of the LRA, the Applicants have not set out any grounds for review

provisions of section 158(1)(g) of the LRA and on

placed before this Court.

Thirdly, the Applicants were paid i ore wth the terms of the
agreement and to date they made noitender tsoever to repay the monies

they received.

The principle that wherg accepts payment, it is bound by the

acceptance was en kivane v International Healthcare

Distributors as fol

r law is trite that where a party accepts the benefits under any settlement

agreement in full and final settlement of the benefits owing to him by his
former employer arising from the termination of his employment relationship
with such employer, and has abided by such acceptance of those benefits, he
has placed himself beyond the jurisdiction of this court (see United Tobacco
Co Ltd v Baudach (1997) 18 ILJ 506 (LAC)).’

®(2003) 24 ILJ 2150 (LC) at paras 18-19.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Binlj%7D&xhitlist_q=%5Bfield%20folio-destination-name:'y1997v18ILJpg506'%5D&xhitlist_md=target-id=0-0-0-75317

[23]

[24]

The doctrine of peremption is well established in our law and was explained in

Hlatshwayo v Mare and Deas’ as follows:

'TAJt bottom the doctrine is based upon the application of the principle that no
person can be allowed to take up two positions inconsistent with one another,
or as it is commonly expressed to blow hot and cold, to approbate and

reprobate.’

For the above reasons, the Applicants’ review application in te of seGtion
158(1)(g) of the LRA has to fail.

Declaring the agreement void ab initio

[25]

[26]

[27]

28]

The Applicants seek an order declaring the a entyvoid initio and as

being of no force and effect.

The relief sought in prayer 2 of thegnotiCe o is problematic for a
number of reasons. Firstly, the relief I§,not sought as an alternative to prayer
1, where the review and setting aside greement is sought and it is

ought in prayer 1. The Applicants seek the

ent, which relief is not possible or
oid, as it needs to exist to be set aside.

acc ' erms of the agreement and to date they have made no
ver to repay the monies they received. Without any tender to
ies received, the Applicants are not in a position to seek that

ent be declared void.

TRidly, it is evident from the Applicants papers that they are effectively
eeking the rescission of the agreement because facts were misrepresented
at the time that the agreement was entered into. For the Applicants to
succeed on this aspect, they must show that they were induced or coerced
into signing the agreement as a result of a material misrepresentation. The

Applicants have not placed any facts before this Court that would support

71912 AD 242.



Section 197 of the LRA

[29]

[30]

such a claim and in the absence of such evidence, the Applicants are bound

by the agreement reached by their representatives.

The Applicants seek an order declaring that they are employees of the Fifth

Respondent (MA Automotive) in terms of the provisions of section 194fof the

LRA and an order that they are retrospectively reinstated by MA Aut tive

with effect from 1 December 2015, alternatively with immediat

Section 197 (1) and (2) of the LRA provide that:

‘(1) In this section and in section 197A

(@) "business” includes the whole o any fusiness, trade,
undertaking or service; and
(b) "transfer" means the tr ess by one employer
("the old employer") #6 another wer ("the new employer")
as a going concern.
(2) If a transfer of a takes place, unless otherwise agreed in terms

of subsection (

(@)

(d)

he ne p r is automatically substituted in the place of the

employ@r in respect of all contracts of employment in

ist mediately before the date of transfer;

e rights and obligations between the old employer and an
ployee at the time of the transfer continue in force as if they
had been rights and obligations between the new employer and
the employee;

anything done before the transfer by or in relation to the old
employer, including the dismissal of an employee or the
commission of an unfair labour practice or act of unfair
discrimination, is considered to have been done by or in relation
to the new employer; and

the transfer does not interrupt an employee's continuity of
employment, and an employee's contract of employment

continues with the new employer as if with the old employer.'


http://cpt-cla-dc/Volumes/station1/ANDTP%20Data/3d/JUTA/JOURNALS/ILJ/2014/March/Word%20files/xis.co.za/Library/IframeContent.aspx

[31]

[32]

[33]

[34]

The question whether or not there has been a transfer of a business as a
going concern entails an enquiry into (1) the existence of a business (is there
an economic entity capable of being transferred) (2) whether there was a
transfer of a business and (3) whether the business is transferred as a going
concern®. For section 197 to be triggered, the three discrete requirements

substituted automatically and by operation of law for the transf

employer of those of the transferor's employees engaged in t

A perusal of the Applicants’ papers show that the allegation made in

the date of the transfer. Whether there has been a sectio Insfer is a

matter of fact to be determined objectively.

motive bought

Nolder in the employer.
A vague and generic statement is m that thestramster of the business was

a transfer as a going concern.

out merit. Firstly, a change in ownership of
shareholding and that does not

led that there was any transfer of the business of the employer to
Automotive Tool & Die (Pty) Ltd in 2011 or thereafter and no employees
ever transferred to MA Automotive. The Applicants failed to put any facts
efore this Court to rebut this version and | accept that the employer and MA
Automotive are separate legal entities, operating separate businesses and

that they form part of the same group of companies, known as the MA Group.

8 See: Fnman Services (Pty) Ltd v Simba (Pty) Ltd and Another (2013) 34 ILJ 897 (LC).




[35]

[36]
Costs
[37]

[38]

[39]

10

Thirdly, in order to succeed with this claim, the Applicants have to show the
existence of a business, that there was a transfer of a business and that the
business was transferred as a going concern. The Applicants dismally failed

to make any averments to support this claim.

The Applicants’ application has to fail for lack of merit.

The last issue to be decided is the issue of costs.

In so far as costs are concerned, this Court has a broad diseret in terms of
section 162 of the LRA to make orders for ts accerding to the

requirements of the law and fairness.

Considering the merits of this applic ahd tempt made by the

Respondents to avoid further costs diCated to the Applicants’

attorneys that the application should n, there is no reason in law
or fairness not to make a cQg ! der in fa of the Respondents. | can see

incurred as a result o Applicants’ conduct and in defending a meritless

no reason why the Resg ould be burdened with the legal costs

application.

The Respg

2spondents’ attorneys is dated 23 February 2016 and was addressed to the
Applicants’ attorneys shortly after the application was filed on 3 February
2016. In this letter the Applicant’s attorneys were invited to withdraw the
application, with a tender for costs, failing which the attorneys would attend to
serving the Respondents’ answering affidavit. In the letter of 23 February
2016, the Applicant’s attorneys were warned that the Respondents would
seek the dismissal of this application with costs de bonis propriis. This letter



[42]

[43]

[44]

[45]

[46]

11

was sent to the Applicants’ attorneys prior to the filing of opposing papers and

before costs were incurred in that regard.

On 2 March 2016, another letter was addressed to the Applicants’ attorneys,

indicating that no response was received to the letter of 23 February 2016.

The Respondents subsequently filed an answering affidavit on 4 April 2016.

Applicants’ attorneys with the latest case | issue which was to

convince the Applicants to withdraw th oplication.

This did not spark any considerationgef the rits of the case or the way

forward. Instead, the Applica jled a re affidavit, clearly signifying the

Responde

2016, the A

20

No 8, on which occasion they briefed counsel with the only
uct remove the matter from the roll so that the papers could be

. In view of my findings on the law and the merits of this application,
there is no prospect that an amendment would change the outcome of this
atter.

Mr Searle submitted that the Applicants’ attorneys were warned two and a half
years ago about the fatal flaws in the application and they were responsible to
advise the Applicants, their clients and laypersons, about the flaws in the

application and they ought to have acted accordingly. The Applicants, as



12

laypersons who relied on the advice and assistance of their attorneys, should

not be burdened with costs in this instance.

[47] In SA Liquor Traders' Association and others v Chairperson, Gauteng Liquor
Board and others ° the Constitutional Court ordered costs de bonis propriis on

a scale as between attorney and client and held that:

'An order of costs de bonis propriis is made against attorneys whete a rtis

satisfied that there has been negligence in a serious degreegW

an order of costs being made as a mark of the cou pleasure. An
attorney is an officer of the court and owes a court Driate level of

professionalism and courtesy.’

t considered

[48] In Indwe Risk Services (Pty) Ltd v Va
circumstances where a de bonis propriis cos
that:

5 warranted and held

‘I am also mindful of the fact that @n, order for costs de bonis propriis is only

awarded in exceptional 5 and usu here the court is of the view that

t has acted in a manner which constitutes a

s from his own representative. (See in general Erasmus Superior Court
Practice at E12-27.)

casu, it is evident that the Applicants’ attorney filed an application without
any reflection as to the provisions of the LRA, without any consideration of the
applicable case law and without any attention to the question whether the

Applicants have prospects of success and whether the matter should indeed

° 2009 (1) SA 565 (CC) at para 54.
19.(2010) 31 ILJ 956 (LC) at para 39..
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be pursued. One could reasonably accept that a practising attorney assisting
a paying client, should at least consider the law, the applicable legislation and
the merits of a case before an application is filed and before other parties are

dragged to Court.

[50] It is further aggravating that the Applicants’ attorneys were provided wi

[51] To persist with this application in the face of the

error of judgment and does not indicate

Attorneys acted in a manner that con
persisting with a meritless applicatiofland when allocated a date in a Court

with limited resources and a substan backleg, to instruct counsel not to

ove it from the roll. This Court’s displeasure

[52] This is an excepti 2 the Applicants’ representatives acted in a

manner that jusiifi ordegfor costs de bonis propriis

[53]

e Applicants have not placed any compelling reason before this Court as to
cost should not be ordered as aforesaid. | invited Mr Mashele to make
submissions in reply to the Respondents’ submissions, but he declined to

make any submissions.
[55] In the premises | make the following order:

Order:



14

1. The application is dismissed;

2. Ehlers Fakude Inc Attorneys are ordered to pay the First and the Fifth
Respondent’s costs de bonis propriis.

nnie Prinsloo

Judge of the Labour Court of South Africa
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