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Introduction

[1] On 12 July 2018, the South African Human Rights Commis HRC), issued
gh rights-based

lity Report). The

Solidarity seeks an order confirming the findings and
recommendations made in the Equality Report, in so far as they relate to the
EEA.

' Act 55 of 1998.
2 Equality Report at paragraph 6.1A.



[3] When the matter was called, counsel for Solidarity advised the court that
Solidarity did not intend to pursue the main prayer in the notice of motion, i.e. the
declaration of unconstitutionality. That prayer would ‘stand over’, and Solidarity

would pursue only the alternative relief of a confirmatory order.

[4] Solidarity’s decision not to pursue the declaration of unco

53. In the context of the Public Protector, the
that recommendations made by a @

judicial scrutiny, that the
of the recommendations i matterffor interpretation aided by context,
lang

nature and as long as the findings and

ot legal (sic) challenged (for example, by way of

d recommendations stand....

54, In th e SAHRC has found that the EEA is not compliant
n and international obligations. That is a finding, and in
e SAHRC has recommended that steps be taken to
e EEA. Solidarity would argue that these findings and
endations have an effect in law. The conclusion that must be

ached is that there is a legally binding finding of constitutional non-
compliance or non-compliance with international law that is currently in

existence.

5] InYether words, in these proceedings, Solidarity seeks only to have the findings
nd recommendations of the Equality Report given legal recognition and effect,

at least until any reviewing court sets them aside. That being so, the court is not
concerned with a direct challenge to the constitutionality of s 42 of the EEA (read

with the definition of a ‘designated group’), and it is not concerned with a



constitutional challenge to affirmative action in general.> At most, the
constitutional challenge to s 42 is indirect, riding as it does on the coat-tails of the
SAHRC'’s findings and recommendations, as they are expressed in the Equality

Report.

The Right to Equality and the EEA

[6]

[7]

benefit of the law.
(2) Equality includes the fill and equal en
promote the achievement

designed to protect or a

restitutionary measure Ne state to achieve substantive equality for all South
Africans. The k titutionary or remedial measures in the

transformatiog by/sithe Constitution was recently affirmed by the

measures are a vital component of our transformative
onal order. The drafters of our Constitution were alive to the fact that the
of discriminatory laws and the guarantee of equal rights alone would not

gd to an egalitarian society envisaged in the Constitution. Something more had

Inits r

?ro

See: Minister of Constitutional Development and Another v South African Restructuring and Insolvency

ng affidavit, Solidarity avers that the application is not concerned with the constitutionality of
action, rather than the question whether s 42 of the EEA read with the definition of ‘designated
pass constitutional muster.

Practitioners Association and others 2018 (5) SA 349 (CC) at paragraph 1. The conception of substantive
(as opposed to formal) equality has a long history in our constitutional jurisprudence. See, for example,
Azapo v President of the Republic of South Africa 1996 (4) SA 672 (CC), SA Police Service v Solidarity
obo Barnard 2014 (6) SA 123 (CC), National Coalition for Gay and Lesbian Equality and Another v
Minister of Justice and Others 1999 (1) SA 6 (CC), Minister of Finance v Van Heerden 2004 (6) SA 121

(CC).



to be done in order to dismantle the injustices and inequalities arising from the
apartheid legal order. Hence the Bill of Rights, which is a cornerstone of our

democratic order, includes the remedial measures.

[8]

The EEA gives expression to the constitutional right to equality, in a substantive

ent opportunities
and are equitably represented in all occupat in the workforce of the
employer’.® This objective is to be agfifeved p

employment equity plans, which m achieve ‘reasonable progress towards

[9]

EEA defines designated groups to mean ‘black

ith disabilities’ who are South African citizens by

[10] tion 42 provides that when determining whether a designated employer® is
plying with its obligations under the EEA, a person applying the Act must

ke into account various factors, including the extent to which suitably qualified

> Section 2 of the EEA.

® Section 15(1) of the EEA.

’ Section 20(1).

8 Section 1 of the EEA.

° Those employers who are subject to Chapter Il of the EEA.



people from and amongst the different designated groups are equitably
represented in each occupational category and level in the workforce. These
factors are listed in s 15 of the EEA. In terms of s 42, various other factors may
be taken into account, including the ‘demographic profile of the national and

regional economically active population...’.

The Equality Report

[11]

[12]

The Equality Report is comprehensive and wide-ranging. esses

how affirmative action can be implemented in various cont tofacilitate radical
ter substantive

of the study, for

transformation of the labour market t » effentation of the EEA has
been unacceptably slow, and given that economic inequality between and within
population groups in South Africa ha ed. In particular, poverty and

acial and gender lines.

As noted above, the EEA classifies beneficiaries of affirmative action according
to ‘designated groups’ that correspond to the racial classification system used by

apartheid government, while expanding its scope to additionally include women

1% Equality Report at p 33.

' The ICERD was adopted by the UN’s General Assembly on 21 December 1965 and entered into force
on 4 January 1969. South Africa is a signatory to the ICERD, and thus bound by the reporting obligations
established by the Convention. Article 1 of the ICERD defines racial discrimination as ‘any distinction,
exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin...



and persons with disabilities. Whereas the population is provided with the
opportunity to self-classify when statistical data is gathered for the population
census, self-classification does not translate into legislation that provides for
special measures. Indigenous peoples, those whose ethnic descent may be from

mixed-race marriages, and linguistic or tribal minorities within the

groups are therefore not accommodated by the EEA.

demographic data that includes social and econ

accounts for indigenous groups and noncitizen

pulation groups. For example, given that inequality between members of

k African population group is higher than in any other racial group, it is

eeable that current practice might result in a job opportunity for a wealthy
Black man of Zulu origin, rather than a poor Black woman from an ethnic
minority. Spec'?ial measures accordingly do not account for socio-economic
differences within broadly defined population groups. The CERD’s requirement
for the implementation of special measures on the basis of need, and a related
‘realistic appraisal of the current situation of the individuals and communities’

concerned, cannot be met without a more nuanced disaggregation of data.

12 Equality Report at pp 34-35, footnotes omitted.



Further:

Where special measures may result in new imbalances or exacerbate current
inequality viewed in the labour context more broadly, it is doubtful that such
measures are ‘designed’ to advance people in need of remedial measures.

Worryingly, it can lead to perverse consequences and ‘token’ affir

where minority status, or new patterns of discrimination and “€qu within

designated groups, is not properly considered.
[14] The Equality Report concludes:

It is therefore found that the EEA’s definition of
Africa’s system of data disaggregation are i
and international law obligations imposed
the CERD’s general recomme i oncluding observations.

Governments failure to measu

However, special measures should be targeted at vulnerable groups within
apartheid-era classifications so as to recognise multiple forms of disadvantage

that they continue to experience. In this context, the report recommends that the

13 Equality Report at p 39.



EEA be amended to target more nuanced groups on the basis of need, taking

into account social and economic indicators.

What is the Equality Report’s status?

[16] Central to the dispute between the parties is the status of the Equ

As foreshadowed by the founding affidavit, Solidarity acc

recommendation of the SAHRC may be open to judicial scr,

context, nature and language. But for so

[17] Solidarity relies on a what has c ibed as the ‘Oudekraal

»14

principle’> which suggests that inval

[18]
ealth EC v Kirland Investments 2014 (3) SA 481 (CC),
Me v AngloGold Ashanti 2017 (2) SA 211 (CC), and Department of
asima 2017 (2) SA 622 (CC). In the latter judgment, the
jonal Court referred to Economic Freedom Fighters v Speaker, National
embly and Others 2016 (3) SA 580 (CC) (the Nkandla judgment), where
goeng CJ said:

No decision grounded on the constitutional law may be disregarded without

recourse to a court of law. To do otherwise would “amount to a licence to self-

* Oudekraal Estates (Pty) Ltd v City of Cape Town and Others 2004 (6) SA 222 (SCA).
!> See MEC for Health, EC v Kirland Investments 2014 (3) SA 481 (CC) at paragraph 101.



10

help”. Whether the public protector’s decisions amount to administrative action or
not, the disregard for remedial action by those adversely affected by it, amounts
to taking the law into their own hands and is illegal. No binding and
constitutionally or statutorily sourced decision may be disregarded willy-nilly. It

has legal consequences and must be complied with all acted upon. achieve

the opposite outcome lawfully, an order of court would have to be g

In other words, Solidarity is not concerned with the question w lity
Report is open to challenge — rather, it asserts that the re n to be
ignored.

[19] The first, second, third and sixth respondents, who%eppose Jfthe application,’
AHRC Act™® that

on government and that

contend that there is nothing in the Con
empowers the SAHRC to make findings that
the Equality Report is no more thafi’a researe port, whose findings and
recommendations are intended to dogno moréithan initiate a conversation on

critical issues relating to thegiight to and the imperatives of socio-

IRC takes a similar view of its report.

Analysis

[20]
tion and the enabling legislation and secondly, by

face of it and properly construed, purports to be.

(1) The South African Human Rights Commission must —
(a) promote respect for human rights and a culture of human rights;
(b) promote the protection, development and attainment of human rights; and

(c) monitor and assess the observance of human rights in the Republic.

18 At paragraph 74 of the judgment.
" The fourth respondent, the SAHRC, abides by the decision of the court.
'8 Act 40 of 2013.
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(2) The South African Human Rights Commission has the powers, as regulated
by national legislation, necessary to perform its functions, including the
power-

(a) to investigate and to report on the observance of human rights;

(b) to take steps to secure appropriate redress where human rights have
been violated;

(c) to carry out research; and

(d) to educate.

(3) Each year, the South African Human Rights require

relevant organs of state to provide the Commission mation on the
e rights in the Bill
, social security,
education and the environment.
(4) The South African Human Rig

functions prescribed by nationgl legislati

S the additional powers and

[22] The national legislation refer to in 2) and (4) is the South African

of 2013 (the SAHRC Act). Section 13 of that

Human Rights Commissi

Act confers additional

ghts as it considers advisable, and to request any organ of

it with information on any legislative or executive measures

elop conduct or manage information and education programs to foster public
understanding and awareness of human rights, to review government policies

lating to human rights and make recommendations on those policies,?® and to
monitor the implementation of and compliance with international and regional

conventions and treaties relating to the objects of the Commission.

19 Section 13 (1)(a) of the SAHRC Act.
2 gection 13(1)(b) of the Constitution.



[23]

[24]

21

12

To the extent that Solidarity poses an indirect challenge to the constitutionality of
s 42 on the basis of what it contends to be a binding direction addressed to the
fifth respondent (the Department of Justice and Constitutional Development) to

the effect that the EEA should be amended, the first observation to make is that

legislation be amended, but it may not direct.

Secondly, the SAHRC’s own view of the status of i
SAHRC records that the Equality Repor

constitutional monitoring and assessment fun

port I§ significant. The
tes the SAHRC’s
afms of s 184(1)(b) of the
)(b). Further, in compiling

Constitution) as opposed its protectio
the Equality Report, the SAHRC utiliséd its po
of s 184(2)(c) of the Constituti@emn, a powe

r to carry out research in terms

e distinguished from the power to

of the Constitution, a to secure appropriate redress for the
of s 184(2)(b). This is a significant distinction —

In which case it must conduct an investigation to
protection mandate. The SAHRC makes clear that the
anates from its constitutional monitoring and assessment
tion that is not shared with the Public Protector. In compiling the
thefSAHRC did not conduct any investigation into any alleged violation of
an rights; it utilised its power to carry out research in terms of s 184(1)(c) of

theyConstitution.

outh African Reserve Bank v Public Protector and Others 2017 (6) SA 198 (GP), where Murphy J

said at paragraphs 42 and 43 of the judgment that a report by the Public Protector that instructed the
chair of a parliamentary portfolio committee to take amend the Constitution ‘trenches unconstitutionally
and irrationally on Parliament’s exclusive authority’:

The Public Protector is a creature of the Constitution, her remedial powers are derived from the
constitution, and hence she operates under the Constitution and not over it. She has no power to
order an amendment of the Constitution. Section 74 of the Constitution prescribes the conditions
for its own amendment.



[25]

[26]

13

Recommendations made in the context of research conducted in terms of the
SAHRC’s monitoring and assessment mandate are by definition advisory in

nature, a position supported by the statutory provisions empowering the SAHRC

to make recommendations that it deems ‘advisable’ for the promotion of human

of the Equality
Report as one issued in terms of its monitoring)a ssment functions, and to
read the report as one issued in ter >’'s powers to take steps to
secure appropriate redress where hu
of s 184 (2) (b) of the Coamstitution).

Equality Report is its
Report, it utilised § y out research (in terms of s 184 (2)(c) of the

Constitution),

application was lodged, the SAHRC had not consulted with
affecte , including the Department of Labour, the Director-General of
and the Commission for Employment Equity. The fact that none of the

ary legal custodians of the EEA were informed or consulted by the SAHRC
during the preparation of the Equality Report suggests that the report is not the
roduct of any investigation conducted by the SAHRC, and that it is intended to
be educative and advisory only. Finally, the language of the Report itself is cast

in terms that do not suggest that the findings and recommendations are binding,

22 gection 13 (1)(a)(i) of the SAHRC Act.



[27]

[28]

Costs

[29]

14

or that they were issued under the SAHRC’s powers to take steps to secure

redress where human rights have been violated.

In summary: There is no statutory or other regulatory provision that renders the

Equality Report binding on government or any other party. The SAHRC itself

findings and recommendations for the purpose soug y Solidarity, or for any

other purpose.

Solidarity has not sought to postpo . 2 application in which it
seeks to declare s 42 of the E unconstitutional— the court (and the
respondents) were simply advised on mogriing of the hearing that the main
prayer would ‘stand over’ t only the alternative relief sought would be

pursued. In these circums plication must stand or fall in its entirety.

reguirements of the law and fairness, those interests are best satisfied by the

e result. I do not intend therefore to make any order as to costs.

% Act 66 of 1995.
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[30] I make the following order:
Order:

1. The application is dismissed.

dré van Niekerk
Judge
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