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JUDGMENT

PRINSLOO, J
Introduction

[1] This is a consolidated urgent application in which the Applican MCU)
attacks the lawfulness of the extension of a wage agreement to _its me S,
in terms of section 23(1)(d) of the Labour Relations Act* (LR

[2] Case no. J353/19 (the first application) was brought in res n extension
J380/19 (the

ected on 18

effected on 13 December 2018 (the first extension)
second application) was brought in respect

February 2019 (the second extension).

[3]

spondent (Sibanye) no

superseded by the second

Sibanye seeks t he first extension to prevent the AMCU

members fropagstkiki ment, Mr Myburgh for Sibanye confirmed that

[4]
Back

5] TRIs matter has taken a long and winding road and this urgent application is
st another brick in the wall of an on-going battle between the parties since
the commencement of AMCU’s industrial action on 21 November 2018.

1 Act 66 of 1995 as amended.
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[6] The litigation history since the commencement of the strike, has been dealt
with extensively in other judgments?. | will provide a brief factual background

as it is relevant and necessary to place this application into context.

[7] Sibanye recognised NUM, Solidarity, UASA and AMCU for -collective

bargaining purposes.

[8] Negotiations between Sibanye and the recognised unions in regardtoWwages
and terms and conditions of employment for the period 201
30 June 2021 commenced on 11 July 2018 at the Miner il South
Africa (the Council).

[9] In the run up to the negotiations, AMCU tabled its de letter dated 4

s follows: “The
e 1% of July 2018. In

ed before conclusion, a

June 2018, which included a proposal about

ould be

case where wage negotiations take loager than e

implementation date for the above increase

back payment to be made irrespectixe as t@ when agreement has been

reached.”

[10] On 30 August 2018, A a mutual interest dispute to the

[11]

It is common cause that when the

2ment remains elusive.

presentation at the workplace

llowing a strike notice issued by AMCU on 19 November 2018, industrial
action commenced on 21 November 2018. The strike action is still ongoing

and has now entered its fourth month. AMCU stated that the strike is ongoing

% The history of the dispute was aptly summarized in case number J 4552/18, wherein judgment was
handed down on 21 December 2018, as well as case number J 69/19 wherein judgment was handed
down on 8 February 2019.
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[14]

[15]

[17]
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as the demands that it has made in respect of basic salary / wages,

allowances, benefits and other conditions of service remain unsatisfied.

On 13 December 2018, Sibanye, NUM, UASA and Solidarity concluded the
first extension agreement, in the form of an amendment to the wage

agreement by the addition of a new clause 16. Clause 16 extended the wage

under case number J4552/18, for an order dec
continuing strike that commenced on 21 Novg
contemplated in sections 65(1)(a) and 65(3
13 December 2018 and for an order in
members from participating in the sai
that NUM, Solidarity and UASA have

e gist of Sibanye’s case was
e period 22 November 2018

enjoyed majority represen

On 21 Decém , this Court (per Tlhotlhalemaje J) dismissed Sibanye’s
dict the strike on the basis of the extension — finding that
Siba not established that the union coalition had majority
on as at 13 December 2018. The Court went on to order that a

A verification process be undertaken.

16 January 2018, the verification process at the CCMA came to a standstill
and was postponed, pending the finalisation of the application for leave to
appeal that was filed by AMCU.

On 23 January 2019, Sibanye once again approached this Court on an urgent

basis for an order inter alia, to declare the strike action that had commenced
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[19]

[20]

[21]

[22]

[23]
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on 21 November 2018 unprotected in terms of the provisions of section
65(1)(a), as read with section 65(3)(a)(i) of the LRA.

On 8 February 2019, | dismissed Sibanye’s second application to interdict the

strike on the basis of the extension by finding that the issue was res iudicata.

embe
52% rej

prolonged strike produced changes in union . floor crossing)

to the extent that the union coalition now enjo esentivity.

sion expressly provides that

ployed by Sibanye ‘in the

parties are ad idem that whether or not, the union coalition collectively

as their members, the majority of the employees in the bargaining units

ferred to in the wage agreement of 14 November 2018, is not an issue to be
dealt with in this application. There remains a dispute as to whether or not the
coalition union had majority status at the time that the extensions were
concluded. If the second extension is found to be lawful and valid, a
verification exercise is necessary to determine the representativeness of the

union coalition as at 18 February 2019. In other words, this application is
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concerned only with the principles to which | refer below; whether the union

coalition meets the section 23(1)(d) threshold remains to be determined.

Sibanye’s case

[24] 1 will briefly refer to Sibanye’s case insofar as it is relevant to the issues that |

have to decide.

[25]

[26] mmenced with strike action on 21 November 2018. From early on,
the strike has been marred with acts of violence and unlawful conduct and on
November 2018, Sibanye secured an interdict against the acts of violence

etcetera.

[27] The first extension happened on 13 December 2018 and as Sibanye indicated
that this agreement is no longer relied upon, there is no need to deal with it in

any more detail herein.
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The second extension happened on 18 February 2019 and Sibanye explained
what considerations were taken into account before concluding the second
extension. Those are: the fact that the verification process at the CCMA,
pursuant to the order of Tlhothlalemaje J, is stalled in light of the pending

appeal and it is not likely that it will yield an outcome any time soon, and even

subsequent application to interdict the continued strike bas

extension, would be met with a special plea of res iudicata.

ubstantial

According to Sibanye, there had been a sustaine
improvement of the union coalition’s representivity point where
there is now a confirmed buffer of nearly £ the majority

grouping. This happened as a result of non-

strike.

On 18 February 9, theWsecond extension was effected by way of an

and the union coalition to amend clause 16 of

to read as follows:” The Minerals Council, acting on
ies, and the unions further agree that this agreement
2 of the provisions of section 23(1)(d) of the Labour Relations
, and retrospectively from 1 July 2018, bind and be extended to
ees employed by the companies whether or not they are members
he unions, who are employed in the category 4-8 miners and artisans and

cial recognition units in the workplace of each representative employer’

Sibanye’s case is that clause 16, read together with the peace clause
contained in the wage agreement, is now binding on AMCU and its members

and therefore the strike is unprotected.
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Sibanye explained that the second extension happened in circumstances
where the strike has been violent and the death toll currently stands at seven,
48 homes of non-striking employees have been petrol bombed, five children
were assaulted with petrol bombs, of which two are still in ICU with life

threatening burns, 95 persons required hospital treatment for injuries and 26

by far the majority of the victims have been non-striki

members of their families.

The situation continues to escalate as on 13 ruary Y2019, a bus

transporting employees to work at Sibanye, cz stop street in

Welkom and two NUM members passed a 13 February 2019,

put more effort into o

Comrades from Kloof.”

"Y/e) er contends that it suffers daily losses and continues to do so,

ss to date approaching R 2 billion.

14

loyees that it is contemplating dismissal based on operational

ebruary 2019, Sibanye issued a section 189(3) notice to notify

equirements and the prolonged strike is not helping matters.

NUM, UASA and Solidarity concluded the first section 23(1)(d) extension, in
the form of an amendment to the wage agreement by the addition of a new

clause 16. Clause 16 extended the wage agreement to all employees
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employed by Sibanye ‘in the category 4-8 miners, artisans and official

recognition units in the workplace of each representative employer’.

[37] Sibanye submitted that there is no end in sight to the strike, and with it the
violence and losses suffered, and in those circumstances, but for the second

extension, the strike is not going to end.

[38] The gist of Sibanye’s case is that the floor crossing (non-unionised ees

the LRA. The power was exercised with a view t
bargaining, achieving labour peace and the ef
dispute. The said extension ensures uniformi

employment for all employees for the

[39] declare that the second extension agreement is
as it amounts to a breach of the principle of

Itra vires, alternatively unlawful.
[40] pised on two legs.

[41] i extension of the wage agreement to members of a non-party

t it was concluded. Section 23 of the LRA does not authorise the

stibsequent extension of the collective agreement after it has been concluded.

[4 Secondly, if an extension in terms of section 23(1)(d) can take place at a later
date, section 23(1)(d) does not authorise the parties to extend an existing
wage agreement, which had already started to run its course, with
retrospective effect. In order words, an extended agreement cannot be applied
with retrospective effect to a date when the required majority did not exist.

Even if the second extension is valid, AMCU members cannot thus be
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prevented from striking in respect of the period 1 July 2018 - 18 February
2019, as there remains an unresolved dispute in respect of the said period.
AMCU’s members’ rights cannot be compromised retrospectively and to a
period preceding the extension.

| will deal with each of the two legs in turn infra.

The first leg

[44]

[45]

[46]

[47]

[48]

in the collective agreement itself. Section 23

subsequent extension of a collective agree

separate and subsequent agreement.

The argument is that if Sibanye and the other three unions were not entitled,

as at the date of the conclusion of th e agreement to extend it to non-

parties because the union t have a collective majority, they are not

permitted to extend the c ment on some later date. This is so
because section 23 doe mit the employer and some unions to select

the moment to ext ing collective agreement to non-parties.

It thereforeffo t the extension agreement is not authorised by the LRA

and t Ore binding effect on AMCU’s members.

Sec ) of the LRA stipulates that a collective agreement binds
oy 0 are not members of the registered trade union(s) party to the

e t if the employees are identified in the agreement, if it expressly
bids the employees and if the trade union(s) has as members the majority of
ployees employed in the workplace. A collective agreement is capable of

being extended in terms of section 23(1)(d) if these requirements are met.

The crisp question is whether a collective agreement can be extended to non-
parties subsequent to its conclusion. Put differently: does section 23(1)(d) of
the LRA require that any extension of a collective agreement has to be

provided for in the collective agreement per se, or whether the subsequent
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extension of the collective agreement to non-parties pursuant to a separate

agreement is permitted by the section.

AMCU submitted, and in my view correctly so, that section 23(2) of the LRA is

a sensible provision with the purpose to prevent a situation in which, once a

collective agreement has been concluded and the majority union thergafter

which concluded the section 23(1)(d) IVERa ment, so too is a union
that attains majority at some pointfafter theg conclusion of the collective
agreement, not entitled to pick its mentyto conclude an agreement
extending an existing coll greement to non-parties. As a result, the

second extension is invali

case on the other hand is that the second extension is valid and

s not amount to an abuse of power. The argument is that the parties
ined the power to effect the extension by virtue of attaining the required
majority and they exercised it in accordance with the objects of section
23(1)(d) of the LRA, namely orderly collective bargaining, labour peace and
the effective resolution of labour disputes. AMCU’s assertion is at odds with

the principle of majoritarianism codified in section 23(1)(d).



12

[53] Sibanye contends that on the basis of the extension agreements, the issues in
dispute are now regulated by the wage agreement, read with the extension
agreement and therefore AMCU’s members are prohibited, subject only to
verification and by virtue of the said agreement, from striking over issues

regulated by the wage agreement.

Interpretation

[54] When faced with two competing interpretations, the Cagsti a t in
NUMSA and Others v Bader Bop and Others® held t

in the manner contended for by the applicz

being read as the respondents and

© Republic. The primary objects of the LRA are inter alia to promote orderly

ective bargaining and the effective resolution of labour disputes.

[56] " In casu AMCU's interpretation of section 23(1)(d) is that the extension in terms
of the said section has to take place at the same time the wage agreement
was concluded and has to be provided for in the collective agreement itself

and cannot take place at a later date and pursuant to a separate and

32003 (3) SA 513 (CC); (2003) 24 ILJ 305 (CC); [2003] 2 BLLR 103 (CC) at para 13.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bsalr%7D&xhitlist_q=%5Bfield%20folio-destination-name:'033513'%5D&xhitlist_md=target-id=0-0-0-14269
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Binlj%7D&xhitlist_q=%5Bfield%20folio-destination-name:'y2003v24ILJpg305'%5D&xhitlist_md=target-id=0-0-0-14253
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subsequent agreement. This interpretation is supported by the Constitutional
right to strike, as it advances an interpretation that does not limit fundamental
rights, which is the preferred interpretation. Care must be taken against unduly
limiting a conferred fundamental right.

[57] Mr Boda for AMCU submitted that as section 23(1)(c) refers to the binding

are not party to the agreement. The wording of secti

contemplates a single agreement and supports AMCU’s

extension cannot take place at a later date.

[58] Mr Boda further submitted that section 23(1)(c and should not be used

and interpreted to deprive AMCU me ¢ t to continue with a

protected strike which has already comimence hen their demands have still

not been met. AMCU members have sagsificed gheir wages from 21 November
2018 to date and they cann eprived of the fruits of their sacrifice without
their consent and they ar rsist with their strike action where the

right to strike has accrue

[59]

[60] AMCU’s interpretation is unsustainable for a number of reasons.

[6 irstly, the wording of section 23(1)(d) indeed refers to ‘a collective agreement’
and ‘the agreement’ and in my view it refers to any collective agreement, as a
self-standing agreement, whether it be a collective agreement in relation to
wages or an agreement to extend an already concluded wage agreement.
Section 23(1)(d) says nothing about the timing of a collective agreement or an

extension agreement and does not exclude it from being introduced through
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an amendment to the original collective agreement. AMCU’s interpretation
requires the reading in of a qualification into section 23(1)(d) which does not

exist.

In casu, that second extension came about further to a process of collective

bargaining and the extension itself is contained in a collective agreement

Secondly, the LRA has to be interpreted to give effect to its prim jects,

which include orderly collective bargaining and the effective

G

existing collective agreement can happen subsequent to CORglusion of the

labour disputes. To interpret section 23(1)(d) to mean that t

collective agreement, is tailored to the specific | of O

bargaining and gives effect to the primary obje e

Thirdly, there is no authority to support AMC pretation, whilst on the

other hand, there is authority for at an extension of a
collective agreement follows after a wage agreement has been concluded and

ich may be concluded later. It

othing preventing it from being included in

| am bound to follo ities, which | will deal with infra.

amber of Mines of SA and Others* (Chamber of
ional Court confirmed that section 23(1)(d) is a
of majoritarianism”

e Constitutional Court held that section 23(1)(d) “finds

that limits the right to strike. As to its point of

eement is extended at the behest of the majority after the collective

agfeement process has run its course.”®

“ (2017) 38 ILJ 831 (CC).

®> Chamber of Mines at para 50.

® Chambers of Mines at para 57.
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In Chamber of Mines of SA acting in its own name and obo Harmony Gold
Mining Co Ltd and others v AMCU and Others’ this Court (per Van Niekerk J)
held that®:

‘The majoritarian principle that underlies s 23(1)(d) promotes orderly collective

bargaining, a legitimate purpose of the LRA and serves the legislative purpose

be characterized by opportunism and the attend

stable relationships.’

In Glencore Operations SA (Pty) Ltd and O
Court was faced with a scenario wh

concluded a wage agreement and a sgction 23(1)(d) extension, which applied
to NUMSA members. The wage agree ever did not contain a peace

referred a dispute of mutual interest to the

ing strike, the parties amended the

aclusion of a peace clause. When NUMSA

mpany could not deprive its members of their

amending the wage agreement ex post facto.
Moshoana J) found as follows:*°

instances where a strike had commenced and it becomes apparent

t the strike contravenes a peace obligation, this court is empowered to
place an [injunction]. Therefore, what renders this strike unprotected is not the
procedural requirements but the substantive requirements. To my mind,
nothing turns on the fact that the collective agreement was entered into when

the procedural requirements were being complied with. It may well be so that

7(2014) 35 ILJ 3111 (LC) at para 69.

9(2018) 39 ILJ 2305 (LC).
1% Glencore at para 19.
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the intention of the applicants was to thwart the possible strike by the
respondent and its members. To my mind, doing so is not unlawful and is
actually part of the power play. It must be remembered that in the peace
obligation clause, the applicants equally limit their power to flex their muscles,
as in locking out. Similarly, the majority unions equally clipped their wings to

call their members for a strike. As Van Niekerk J aptly puts it, the majoritarian

with a legitimate purpose of advancing labour peace’.

It is evident from the aforesaid authorities that at the level Q
nothing wrong or unlawful in parties agreeing on an ext

to a collective agreement ex post facto the wage agr

are met, the extension takes

be to deprive minority union

right to strike. The Constitutional Court has

confirmed of Mines that section 23(1)(d) passes constitutional

mus

right that the codification of majoritarianism in s 23(1)(d) limits the
ri strike. The key question is whether the principle provides sufficient
Justification for that limitation. Both the Labour Court and the Labour Appeal
Court gave detailed and extensive consideration to this. | do not seek to
improve their reasoning. In short, the best justification for the limitation the
principle imposes is that majoritarianism, in this context, benefits orderly

collective bargaining.’

AMCU’s argument that members have sacrificed their wages from 21
November 2018 to date and they cannot be deprived of the fruits of their
sacrifice without their consent, is not sustainable in law. AMCU members
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benefit to the extent that they become entitled to the improved conditions of
employment embodied in the wage agreement, with retrospective effect to the

normal implementation date.

[74] To sum up: the ex post facto extension of a collective agreement is not
unlawful or ultra vires and it takes effect by the operation of law if the formal

requirements of section 23(1)(d) have been met.

The second leg

[75] The second leg of AMCU’s case is that if an extensio 0 tion

n existing

reement to a

[76] ISWa CU members cannot
eriod 1 July 2018 until 18

ispute and their rights cannot

[77]

[78] 0 mitted that legislative provisions do not apply retrospectively
Ss retrospective application is expressly or by necessary implication
pravided for in the statute itself and legislative provisions are presumed not to

ect vested rights, such as the right to strike.

[79] The gist of AMCU’s case is that its constitutionally entrenched right to strike
over wages and terms and conditions of employment in respect of the period 1
July 2018 until 18 February 2019, cannot retrospectively be revoked by the
extension agreement and that the right to engage in protected strike action in

respect of the said period, remains intact.
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Mr Boda referred to authorities ** where the principle that legislation is not to
be interpreted to extinguish existing rights and obligations, unless the statute
provides otherwise or its language clearly shows such a meaning, was
confirmed. There is a presumption against the retrospective application of
legislation, premised upon the unwillingness of the court to inhibit vested rights
and statutes should if possible, be interpreted so as not to take awaygpights

vested at the time of their promulgation*?,

Mr Boda submitted that the right to strike is a fundamental terms

section 23(2)(c) of the Constitution and any law that curtai

Mr Boda further submitted that section 23 e LRA prohibits an

extension where the parties are not the e union coalition was
an agreement when they

t by subsequent agreement

difficulties with AMCU’s contention.

$ e on the presumption against the retrospectivity of

nisplaced. That presumption pertains to new legislation and

at new legislation commencing. The authorities referred to by Mr
a all pertain to new statutory enactments and the question whether those

actments applied retrospectively.

1 National Director of Public Prosecutions ¢ Carolus and Others 2000 (1) SA 1127 at 1138 — 1139,
Veldman v Director of Public Prosecutions 2007 (3) SA 210 (CC), Yew Bon Tew v Kenderaan Bas
Mara [1982] 3 All ER 833 at 836.

12 Curtis v Johannesburg Municipality 1906 TS 308, Kaknis v Absa Bank Limited and Another [2016]
ZASCA (15 December 2016).
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[85] Section 23(1)(d) of the LRA was on the statute books long before the AMCU
strike commenced and is thus entirely unaffected by the presumption AMCU
seeks to rely on. To the extent that AMCU seeks to draw on the presumption
against retrospectivity of new legislation and to fashion a principle that there is
a presumption against parties contracting retrospectively in the context of
section 23(1)(d), it is without merit and not sustainable in the co t of

collective bargaining and the principle of majoritarianism.

[86]
non-party employees of some or othe
that the agreement inevitably r

[87]

[88]

other words, there is nothing in the provisions of the LRA as to the

nsion of a collective agreement that limits it to prospective application or

at prohibits retrospective application.

[89] Fourthly, the fact that the union coalition did not have the majority
representivity during the period 1 July 2018 until the date of the second

extension is neither here nor there. A majority union has the power to contract

13 (2015) 36 ILJ 3030 (LC).
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in relation to issues that pre-date its majority status and the determinative

issue is that the union had majority status at the time of the extension.

Fifthly, the operation of the collective agreement is a central consideration. In
casu the duration of the wage agreement is 1 July 2018 until 30 June 2021.

The contractual effect of the second extension agreement is that both the said

benefits of the wage agreement, which was backd
the wage agreement was extended in Februa
also became entitled to the benefits of the
July 2018.

In Kem-Lin Fashions CC v Brunton Another** the Labour Appeal Court

has held that :

‘....it seems to in law of an extension of a collective

, and is placed in relation to the collective

vel as a signatory to the collective agreement’®®.

tive” from 1 July 2018 and that it settles the issues set out in the

a ement.

In Chamber of Mines the Constitutional Court confirmed that:

14 2001) 22 ILJ 109 (LAC) at para 25.

> |n Chamber of Mines (at para 57) the Constitutional Court referred to a principle in the context of
section 32 of the LRA and found that the implication was analogous to section 23 and that the same
principle applies to section 23 extensions. The same applies in casu and the same principle applies
to section 23(1)(d) extensions.
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‘And the limitation a section 23(1)(d) agreement imposes on the right to strike
is strictly circumscribed — in both ambit and time. A collective agreement

extended to non-parties does not apply to them indefinitely. It applies only for

the duration of the agreement and regarding the specific issues it covers.

Section 23(1) does not countenance indefinite or far-reaching extension. It

directly ties the limitation of the right to strike to the outcome of the collective

[95] AMCU seems to have accepted that the vested right to

to secure better wages as from 18 February 201

agreement.

[96] AMCU however complains of the limi or n of a vested right to
strike in respect of the period 1 July 8 — 18Bebruary 2019. This complaint
is without merit. Section 23(1)(d) pro the extension of a collective

he context of collective bargaining, such

extension limits the riglat o y“amiens to strike if there is a peace clause
in the collective agreeme asu and by extending the wage agreement to
AMCU, the peace

expressly dep

s also extended to AMCU and this clause
any of the other parties to the agreement, of the

right to strik duration of the agreement.

23(1)(d) is a manifestation of the principle of majoritarianism and that:

‘Section 23(1)(d) of the LRA is but one instance in the LRA where the
legislature had chosen to apply the principle of majoritarianism. There is
nothing unconstitutional about the principle itself. It is a useful and essential

principle applied in all modern democracies, including the Republic of South

16 Association of Mineworkers and Construction Union and Others v Chamber of Mines of SA acting in
its own name and on behalf of Harmony Gold Mining Co (Pty) Ltd and Others (2016) 37 ILJ 1333
(LAC).
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Africa. It has been recognised as an essential and reasonable policy choice
for the achievement of orderly collective bargaining and for democratisation of
the workplace and the different sectors’.

[98] To accept AMCU’s contention that its members retain the right to strike over

the issues settled by the collective agreement for the period 1 July 2018 until

June 2018. The parties were engaged in wage negotiation
and the wage agreement between Sibanye and the

concluded in November 2018. If, at the time of théQeonclusi@n of the wage
agreement, the union coalition had the majori e agreement
AMCU being able to

efffor the period 1 July —

in terms of section 23(1)(d), there could be ngQ
continue with the strike, demanding a r
14 November 2018. There is no reas@n in lawfor otherwise why the position

should be different only because th greement was extended in

[99] Furthermore, it would e
into a wage agr

extended to i

[100] inority unions, bound by an extended collective agreement, to strike
r demands relating to a specific period either prior to the signing of the
llective agreement or the extension thereof, will result in chaos and

uncertainty, the direct antithesis of labour peace.

[101] Lastly, AMCU’s argument that it retains the right to strike in respect of their
demands for the period 1 July 2018 until 18 February 2019, is entirely artificial
as the AMCU members are in fact striking about their demands concerning



23

terms and conditions of employment for the period 1 July 2018 to 30 June
2021, and not from 1 July 2018 to the date of the extension.

Costs

[102] This Court has a wide discretion in respect of costs, considering the
requirements of law and fairness.

[103] | have considered the fact that the parties before me are in_a_ conti s

collective bargaining relationship and that the issues before i€ not cle

cut. In my view this is a case where the interests of justi

best served by making no order as to costs.
[104] In the premises, | make the following order:
Order:

1. The application is dismissed;

2. There is no order as to costs.

Connie Prinsloo

Judge of the Labour Court of South Africa
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