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IN THE SUPREME COURT OF ' SOUTH _ AFRICA

(Appellate Division)

In the matter betwesn :=

WALTER MOGALE . Appellsnt
- and
REGINA Respondent

Corems Schreiner, van den Heever et  Fagan, JJ.A.

Heards 22nd.February,1955  Handed ims EX SR

JUDGMENT

 80HREiNER :JsA. gm | The éppellaﬁt was convicted by
a court consisting of MARITZ J.P. and fwo assessors on é
'¢harge.;f repe, and wes sentenced'to threevand a half years
lmprisonment and sefén;strokpa. Ieeve to éppeal was
refused by the trisl court but was granted -when the app?llant
' prodeeéed under subsection (4) of section 369;of Act 31
of 1917.v The appeal w&s allowed and the conviction and
sentence set aside, the‘reascns to b; fdrnishedhlater; ﬁhaae
are the reasons.
The roéoré 1s & very short ohe

and the factors iInfluencing the decislon of this Court will

| ‘ | . ;

- appeay more clearly 1f the whole record, from cherge to

verdiet/ceeses



verdict, is rqproduéed. It reads im

" CHARGE: RAPE |
 PIEA:  NOT GUILTY '~ I deny Intercourse at all. |
DINA MOTHLAEE, Se8e (Interpretpd) f . : |
BY THE COURT: Do you kmow Walter?=-----Yes.

Have you known him for a long'tima Poree-=Yes. !
Why have the police caught him if you have known him for1a
long time ?=-w= The police arrested him becsuse he caugh[

'me end took me along to his rooms.. He had intercourse with
|
' Why should he have caught you i1f he had known you g longl

time fPw--«w I was surprised mwselr.

:

Did he not ask you to come to hls room ?=---=Noe [
EXAMINATION BY MR. TUCKER$ on-the way to his room did you
meet anybody?---~We met one. Fenwel gt the corner. 1

. Did Fanwel come to your assistence?---= I called hime !
' |

And then'?--~-Fanwal came nearer and when he got neareri

" the accused showed him a knifé and said 'Yob‘muét not t%ink
'this 1s your mother.! : \ |

What dld Fanwel do then ?--= Ho walked off. . |
What did the sccused do with the lmife then ?----He st111

|
had the knife 1n his hand and he then pulled me along 1nto
[

the yard. ' » . : , , - ;
And 1nto his room, did he still have the knife?-~--He did

not take me to. his room then. He took me a}ong_to what
sppeared to be some fowl rums snd there he stuck the. knife

in the ground and he sald to me 'Sit down here.’ " He t%en
told me that I was to undress. I aaié"No, I cannot dq that.!'
T sald ' T am not well I sm menstruating's = He sald ' You
'havé got far too muéh to say's: He. then pressed me tJ thé.,,
grounds He tool off my bloomers snd then he sald he would
not be sble to fulfil his purpose thgfevand took me al%ng to
his room. He then told me to 1lie down on the bed and I stood

. for/ooo_o.OG :r

|
|
|
I
!



for a little# while and ha catght hold of me and pushed
me on/the beds  Then- h%had intercourse with me,

Your clothes, dld you take them off subsequently’----&fter
he had had intercourse with me he told me to undress, I |
refused and he then proceeded and undressed me. |
Aftey he-had'intercourse with you?e~~uYeos, ;
CROSS-EXAMINATION BY ACCUSED: Isn't 1t a fact that I had
mede a date with you and that you had come along there'aéd
“we went Into my room end we got undresseds I then wanted
to hgve interfourse with you and you;told me that you we#&
‘mot well and If sald 'Well, in that case 1t is all right'
and 1t was just shortly efter that that your people 6amq
and knocked at the door. Did your people come there ?ﬁ---
He never spoke to me in thst connection at alls I did not

. ’ . |
consent to him having intercourse with me, :

BY THE COURT$: Did your people in fect come there ?---«Yes,
Who sent ‘them?=--==~I think Fanwel must have gone and calied
them, | 'T o - f
BY THE ACCUSED: If I bad taken you by force as you suggest
why dldn't you scream in the street?-r--N6 answer. |
FANWEL MPUTHA, S.8. (Interpreﬁéd) |
EXAMINED BY MR. TUCKER: On.the 29the May 1954 at aboué
8 Pelle yOu WOXo in Lady Selborne, Pretoria?~--iYes,I vaa.
Did you ses the complainant Dina?---=Yes, I dld. ;
Was thore anybody with herf=~-w=I saw the accused had héld of
her by the hend and he was pulling her along. ‘
Then what happened?-~--=The complainant called to me and she
asked me to come and help hers 1 then approached thgm’and
the mccused took out a long knife. The accused then %aid
to me rYéu better go and.call your elder brothers! an%‘I
left him at that. I went to the compleinant's place where
I med® & report to her mothers "Her mother came out a%d
"she called amother man and we then wobt along to thisiplace.‘-
| DIG/seress |

] '
|
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Did you kmow where the~accuséd'11yed?----There is just a|
streot separating our places. o
And then P==-=We ‘then heard screams of this girl iIn the room
and.wa vnnt there and there her mother pushed the door open.‘
;In the dooriéy the accused pushed the complainant's moter
away and snother man struck him on the forehead with a atick.
The accused fell down backnarda in the room.and he got up
.and ran awaye . : o w
| BY THE COURT1 what'vaa‘the state of hls clotﬁeéé----ﬂb ias
- in the nude. .
And she f=-=wpll she hed on was & petticoste. ?
Is that the knife that the accused had?-~~-This 1s the knife.
CROSS-EXAMINATION BY THE ACCUSED: How close vp to me di& you
| coms?----A ‘dlstance from whore 1 am to you (About 20 feét).'
And you sew that I had a knife?---=Yes, there are electLic
lighta there. ' ' .

f
\

r
" Isn't it a fact that the womarn never puahed the ‘door open at
|

{Mrs Tuckers The doctor's evidenco is negativo.)

all but that I opened the deor and waa then struck on tbe
forehead with a stick?m-wel saw the mother of the complainant
. push the door ine _ ' ;

Did the complainant not say at the Lower Court that 1 opened
the door?----I do not know of that, I know that her mother
pushed the door ‘opsen.
(Case for the Crown) ;

BY THE COURT TO THE ACCUSED: Have you got eny witnessoa?

Accuseds 1 have no witnesses to ¢8ll, I wish to give ;

evidence. - ‘ -
WALTER MOGALE, ses. (Interprebted):
BY THE COURT: When you pleaded this morning you sald yﬁu .
know nothing about this cases When the 1ntefpret§r asLod'you
what your defenceyf was you said 'She 1s my wife and I sleep
'with.har." What made you,changé your‘mind?-~--4-1 dgd not

- understand/s.eess
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understand properlye I was ssked if I had raped this gi?l.
You have heard'Fanwel's e#idence?e-é-I heard whét he sald.
He says that you threatened him with a knife?----But I had
no knife, ' o ' ' | |
Then ke is lying to usfe--~I went along to the police to go
and report that these people had asssulted me and afterwarda
they came to light with thls knife. I dld not have a knife.
How do you account for her mother coming there with Fanwel?---
This girl and I were 1n beds I heard g kmock at the door.
‘I'got.up end opened the door and aalI opened the Goor I was
met by a stick.‘ | |
" Wepe you having cbnne;tion?----ﬂo, I was not having Qonnéctlon
beeaunse with her because she had Informed me that she was
menatruating.. I then ran sway to report to the police that
_these people had come and assgolted me,
CROSS-EXMINATION BY MR. TUCKER: Fow long was the complainant
in your room befors her mbther arrived?----éuite‘a time,
What were you doing ell the time if youy were not having
_intarcourae? ----- We had 5een sitting cerrying on a conversaw
tion and ev%?ually woe got undressed and went to bed. ‘
Fully eware that she was ménstruétlng?-é-ﬁzes, she'having
'told me 50. ) 5
BY THE'COURT ¢ Do you wish to say ahythiﬁg 6ls6?=-= 1 ﬂave
nothing furthere ' | |

JUDGMENT
MARITZ J.P.:¢ Teli the accused we do not believe him when he
says that she was & consenting party and that because she was
menstruasting nothing was done although .they were sleeping
together in beds We bellevs the—compl#lnantfwhen she éaya
you raped hers She 1s amply corroborated by the evidaﬁce
of Fanwel whom you threatened with a knife and who saw you
Arsggling her away and heard her acreaming in your room.;We
find you guilty of rape. ?

cortain/.eeeas
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Cortein features of the record muatfbo‘

noticed. The cbmplainantts evidenye began iith quéstio#a

not b the prosecutor but by thecfourt and there was noné
:

of the usual'introductory evidence which 1is flghtly rega#ded

as important to engble the trlers of fact to understand énd,

t

especlally where the accbsed 1s not rehresented, to testfthe

| complainant's evidence. She was, for instance, not asked

. .
about the locslity, the dlatance between her dwellling aﬁd

that of the appellant, the time of day, the presence orf
. ) !

absence of other persons in the vieinity, and what she was

- , ' : (
dolng at the time. The learned Judge President did ésk

he . ) : : (
the complainent whetehr she had known the appellent for a

: . |
long time, but on her replylng in the affirmative he dld not

enquire whether they hed been close friends or‘wbetheﬁ‘thoy
’ . !

' i
hed previously hed Intercourse. The record céntains,

!
ro.

references tb the alleged use by the appellant of a kpife

to intimidate the witness Fanwel, A knife was appare%tly

: o
in court but hom it came to be there wes not referred te in

the evidencee .All that is known 1s that the court, in
. ' . | .

reference to a knife that was visible to Fanwel, askéd him,

"Is thet the knife that the accused had?" to which Fanwel
) |

replied, "This. is the xnife." He was not asked hoJ he weas

[
|
I

ablﬁ/. . o.o ()



. — | ol
‘sble to recognise it nor was tie -complainant asked if she

. .- '? -

had st any time seen this knife either in the posaession of.
the appellant or elsewhere..

It may be inferred from fhe passage

-

in the record where the prosequtor‘statoa, "The doctor's -
‘Mevidence is negative", that the complainent was ezamined. by

é district surgeon subseqﬁent,to the alleged assault; it msy

also be inferred that the ddctor found no Injuries of any kind
o - wdf . . S

- upon the complainante. But there s no investigation into

whether or not the complainant wes a virgin at the time of the

helhir 2hldon wirk thum G tmmirmasl |
examination, or whether the doctor would have expected te

13 -
£1nd brutses ér §£her.1njuries apon the complaingntif héf
aqcouhtAof what h;& happened was true.  These and similer
inquiries may be of crucisl 1#poryanée in trials for raﬂe.

: Agaih, uﬁleas the recor§ is

gravely defective, the appellant.'ihén‘hp sajd that he ?ishod
to_give'péidence, was nét invited to fqrﬁiah his account of
fhe_hapﬁenings deposed to‘by.the-complainant and Fanwel; but
was at once eiamineé by the court, the questions béingligigg_
facle of & testing or cross-e;Qminigg natures Moreover the
:boﬁrt'rirst put to the appéllan£ that when he had pleaéed he h%

stated that he mew nothing about the case. This was not,

accol‘dlng/. YY) La
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- 8 - : . [
according to the record, e true refdection of whét the

appellant hed daid in pleading.  The learned Judge Preskdent

proceeded, "When the interpreter asked you what your defence
. | |

“was you seid, 'She 1s my wife I sleep with her.' What made

. . : |
Pyou change your mind 2" Counsel for the Crown suggested

t

that thls unexplalned and unrecorded intervention by the
interpreter might have taken place at the close of the Crown

case and that the appellant's answer, "She is my wife I

i
|
1
|
t

"sleep with her", might be regsrded as,in effect, the s@m

total of his evidence in chilef, Assuming even so much in the

i
Crown's favour the fact remalns that the learned Judge

' - ) |
President was clearly wrong in conveying to the appellant that
he had evinced a change of minds That proposition, coming

. | |

from the court at the start of his evidence, was obviously
. ' i

f

calculaded to dlsconcert the appellant and.prevent him!fron

|
glving his evidence in a celm,convincing menner. Counsel
for the Crown, however, referred to the opening senten%o of
|

~ the lesrned Judge President's judgment as éhowing.thatJho

had corrected hils mistake and no Jonger thought that tﬁe

}
I

.appellant had changed hls mind, but now rejected as 1dcredible
' |
: | : l
the appellant's version that the parties were in bed but did

not have intercourse. What was intended to be conve&od by

thﬁ/..'oooo |
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the sentence 1n questidn 1s by no means clear but, assuming
: o tag 2ambimet atwd».j f{g %4 MJQ{U'
that counsel's suggested 1nterpretation sy be. correct, 1t‘ :

ow
' [
remains to consider whether any assistance In its elucidation
. , _ |
. : . ' o
may # be derived from the learned Judge President's report,
]
The report wes forwarded to the
: : /
o . . . |
Registrar of this Court just over a month after the trial,

|
[

furnished under sectlon 372 bis of Act 31 of 1917,

: . _ | |
It purports to surmarise thé evidence given at the trialJ but

|
i
i

counsel for the appellant pointed out thet in a number of

!
respects the summary is not borne out by the record. 'Itjls
sufficient to refer to certain of the more important dls-
‘ . - , !
crepancies. The report7quotes the complainant as sayiﬁg
. I

thet the appellant pulled her into his room "retaining the
. . R . 1
"knife in his one hande"™  In fact her evlidence about the
. ; *a

Knife ends at an earlier stage whers she says that at what

. : : :
_appearsd to be fowl runs he stuck tie knife into the ground;

there 1s no evidence that 1t was rempved from therse. " The

- l
. | | |
report then states, apparently agaln on the authority of the

complalnant, that the appallant'locked the door of‘his;room,

buf no.evidenca to that effect was glven; indeed the é?idenco

) . ’ : ' [ .
of Fanwel that the door was pushed open by the complainant's
. ‘ .

§ L . ,
mother tends to negative the lockinge Agaln, the report states

that the appellant, éftqr locking. the door, ordered tﬁe coh—

plainant to remove her clothes and, when she refused, threw

her -



- 10 = :
her on the bed, himself removed her clothes and had' interw
course with her; but in her evidence the complainant was -

1§siatent that the éppollant first had intercourse wlth Aor

and'thaﬁ t0ld heér to undress and on her refusai undresaed hers
The pefqrt slso stafos that "The complainant sald thét she did
"not résiét the accused beceause he threatened her with the |

"inife." Thefe 1s no trace of such evidence by the come

'plalnant on the record snd when asked why she did not soream

in the street she made nof replys Counsel for the Crown was
. , {

driven to argue that the learnsd Judge President had inferred

from the fact that she d1d mot resist that she was frightened
§f tﬁa ¥nife and tha§ his statomentlthat.the complaina%t had
said tﬁat she did not resist becguse'éhé was threatenaﬁ was,
though erroneous, irreievant. But the comﬁlainant's own Vi
. . |
dence as to what led her to offer mo resistance would certain=
ly have been of importance, 1if 15 had peenglven, and;thero is
nothlﬁg to a;ggest thgt the learned Judge President roaehed‘
the concluéion, which he apparontiy re;chgd, that shofvaa
throatened, by any hantal process other th@n.accaptenbo of
what ho_mistakenly.supppsed was the evidence that she had
'gifono‘
Finallf, and thls ;s the polnt on
which this judgment first madq.rererehce to the repq;t; the
. . _ |

latter states, “Thé‘accused, in giving evidence, al#hough

thving/......:. | . d
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*having pleaded that he denied intercourse entirely,admitﬁad

"that he had had Intercourse with the complainant but stated

. I,
Pthat she was a willing party,slthough she was menatruating

"at the time," This clearly reveals the same misconception

as to the consistency of the appellant's case that appearéd
in the opening questlona.ﬁut by the court to the appellant,
and if the feport 1s to be taken Into Qccount'as révealin%
the iearnod Judge President's state of mind af the time o%
verdict it tends strongly to ﬁegative the‘contention thaﬁ
éhé.rirst aenteﬁco of the judgmenﬁ shows that the 1éarnod‘Judge
President)f had corrected his previo#s error. ;

But counsel for the Crown submittod

_ o ' [
that no use could be made of the report to show what the;

learned Judge President, and g fortiori what the assessors,

had in mind at the trlal.,  He based this submission primarily
) , o a state fmj

on what he contended was the restricted scope of ke report,

‘ n !

having regard to the language of section 372 bis. The'

. f

|

material part of the latter reads $= "Phe judge or judgeS.....

"shall furnish to the registrar a report giving his ( or their)

_ _ F
fopinlon upon the case or on any point arising in the cgse, and

"such report, which shall form part of the record, shall, withe

. | .-
"sut delasy, bq forwarded by the registrar to the reglstﬁaﬁ ar
: ' i

”the/otvoo. |

|
\
y
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the court of'éppealin ; ‘The 1angﬁaéo is similar té thgt
vof'éection 8 of the Engliah Criminal Appesal Ac§41907, butfthe'
latter contaips no prov;aion.that thﬁifeport_ka f; forn pért
of the feéo;d; §n tﬁe coﬁtrary, by Rule '15(5) framed under

the English Act the report is not.tp'be furnished to any person

1
t

‘except by leave of the court or a judgo. - The Engiiah .

~ adherence to frial by jury would mske eny decision on section

8 of 1ittle mssistance iIn the Interpretation of section 372 bils,
P | ’ g !

but in fack no sﬁch decision-seems to have been reported; ,
Counsel for the Crown contended
that tbe.raporb should only contaiﬁ:the judgo'§ opinlonngpon'
'fhg caao,ob & point 1n'1t’in‘the sense that allithatrhejia.
requirpdvto,.énd.therefofo should, state 1alhis’v1§w as . to
wpothe¥ the sppeal, spplication or polint Shquld be deciéod
4n fa%qur éf one paftﬁ or the others The 6h1y ca#o, sb.fu:

as I em aware, that has any bearing on the meaning of the

provision is Rex V. Johp Haﬁmondl(lA}D. stﬁ._november,1951,
not reported)e At page 13 of the majority judgment |
GREENBERG J.A., after stating.fbat the tr}élfjuage, who sat
with assessors, had .da'li_verehdv-faiily full reasons for the |
cogviction of the appelian£ ﬁy the cou?t, proéaaded as follows:
“Thor?afﬁefthe learhedjudgo'ﬁadea frepérﬁ’{?nfterm; ot

R}SOCo/uoch. .
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PSece 372 bls of-Act 31 of 1917 as.amandad., Later, whaﬁ
fhe ;eceiveé e copy of ‘the peyitién'to this.Court for 1e%vs
"to appeal, he made a further report, déaling with 1ts |

, ' . : ,
#eontentse Durlng the hehring of the appeal the learne@

. : ) : - : |
"Chief Justice pointed out difficulties mkixk that might arise

"in yegard to the contents of these reports inasmuch as they

"were reports not of the trilal court but only of one member.
. R |

}
|

Hit seems clear that, in 3o far as these reports may coﬁtain
. . - i

"matter additional to the reasons of the trial court, an

feonstat that they represent the views of eiﬁhef.or theﬁ

"remaining members Tof thet court.  But at least in the maim
"these reports are an elaboration of the original raasbns,

"largely by way of argument, and an affirmation of those

"pegsons notwithstanding the points raised in the petition

"for leave.  Counsel for the appellant, possibly bec#uso he

. : ' ' r
desired to refer to portion of the reports in aid of his

"argoment, ralsed no bbjection to this Courtts consideﬁation
I

"of them as part.of the reasons, and they were accepted in the

"same way by c¢ounsel for the Crowns 4s far as I can a#e they
. | y
"involve no departure, material to the asppeal, from the
. _ r |
"findings of fact or inferences to be drawn from the facts

"and in all the circumstances in thls case they can b4 treated

nas/ootooo ‘



A . w o
_"as’an'elabprgtion 6f.the.tpia1 court's reasons.”

' it 1 at least cleﬁ: fﬁat in thét
case éectioﬁ 372 b1s was not given as narrow a meaning as;that'

ﬁowbconteﬂded for on behalf of the Crown,
The scope of the pr&vision 1s;ﬁot
ideally clea:p it ﬁhy be that 1t was ’1mply?taksn from the
Engliah Staﬁuto undex théhtit opgratod in relation fo Jury
: tfia;a where the judge ié néﬁ himsel?s oﬁe p: the ¥riers of
ract.‘ It may have bsen thought that if the judgé considered
that the jury Qas wrong the court,ﬁf gppaal shouid héve the
benefit of knowlng hié view. On the ‘othéi- hend this would
hardly apply to a report "upon any Q;perb polint arising in

also
"the caese", which is in the English ‘section. Moreover.our

(44, i, Ut \"""ww\- won mc-roab-uoL
‘Parlisment must have had regard to the fact that in our

A . S
pfactice cases may be tried by a judge alone or by a judge and
assqéaors, as ﬁell a8 by a;iﬂdse‘aﬂd jurye  The reference to
'mofo than ﬁne judgo)tog, which appeafs to déve? sQeclal
- courts set ﬁp under section 215'of Act 31 of 1917 and #ha
Natal Native High éoqrf,.shois fﬁat the report w§§ not
intended to be limited to the oszession by a Judge who took

‘ its
no part in & decision, of his view as to/ehe correctness

‘or otherwise.

Since therefore, especiaily where

the/o‘o L A )
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the reporting judge or judges constlituted the whole tribpnal,
]

it could not have been intehded that the report should. f7

morely reiterate a concluslon already pronounced, one 1# led
, _ . | _

to the view that the report should include at least as much

explanatory mahérial éa 1s thought by the r?portingljudéo
. : : |
or Judges to be calculated to asslist the court of appea#
in reachlng & just dediaion. Particuiarlj where such |
explanatory matter operates in favour of gn'appellant ébia
r
!
i

Court should clearly take 1t into account.
_ | | ]
It follows that in this case tyo'

t
report of MARITZ J.P. could properly be consldered in so fer,

_ ) i
at least, as 1t explalned the reasoning whereby he, at any -

rate, came to the conclusion thet the appellant ah&uld?be
: ‘ !

_ - |
convicteds And so regarding the matter 1t 1s clear that
‘ 1

the learned Judge ‘President was throughout undexr the mise

I

apprehension that the appellant had changed his mind,fi.o.
' ' |

that he had altered his defence inconsistently, whichi if 1t

‘had been true must have gravely reflected upon his cr§d1b111~

ty.

" Counsel for the Crown contJndod
further that even 1f,MARITZ J.P, misdirected himselrﬁas to
I
the consistency of the appellant it would not follow that the

ninda/..-...


shduld.be

- ;5_' -
minﬁs of tho:és$o$s6is were similarly affecteds But th;t
- argument could not be sustained. If an‘assessor'S'rbaaoning
ls differsnt from thﬁt of the presiding judge he may h;dse;f
glve expressgon to - 1t or request the jﬁdgo ﬁo indicate #he
differonce of view In his jndgmepﬁ. fhe record shows tﬁ.t
thgoughout the appérently briof procaedings-tha asséssofs
remained silent and fhere is no ground for‘supposiné th;t
’tholr reasoning differad in an§ meterial regpedt from ﬁhat of
the legrned Judge Pres}dant._it had to be assuned ther;fOro
fo: ghf d#ciaion of the'appoal.that the asaossﬁré;if tﬁoy w;ro
#ot thbmsalvoé mistaken as to the existence of cdntradiction
in theﬁappellant's defenco,wbre.at leaét so far 1nf1u@ncod'by
the :easonlns of the_learned Judge Presldent as not effectivpn

1y to dlsagree with 1it.

In view.of the seriousness of
the sbove misunderstanding it would seem to be right to
deséribo it as a misdirection amounting.to an Irregularity,

with the consequence that the appesl could .only have falled if

a reasonable court not misdirecting ltself must 1novitab1y
have come to the same conclusionjand that could certainly not

be affirmed on the' facts of this cases But even 1f there was
' ) i
not technically an irregularity In the above respect 1t 1s

c¢lear that in view of the seriocusly unsatisfactory features

in the conduct of the case dlsclosed
o ' .by/.'..ooc
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by the.recofd and reférreé to sbove, this was avcéa; in ihl;h
this Court was at large andeould,only be Justified in dis;
misaiﬁg th§ appﬁal‘if 1t'had'been satisfied oﬁ the record ;r

the appellant's guilt (cf. Regina v. Bezuidenkout,1954(3) ‘S.A.

188 at pages 193, 198, 226 end 22?), “ o ,

| In ﬁiew‘of the above c°nsideratiﬁna
1t?ias not nécessary for the 6ourt'to cxpr;ss its views upoh
the éarioug polnts of probebility which counsel for the
appe;lant.forcefully urgéd'in‘favopf of his plient. Th;
brief judgment of MARITZ J.P, does not indicats whother.;ho
brobsbilitioa were considerod; indeed it furnishes no ro;sOns
'whg the evidence of the comélqipant and Fanwel wade preferred
to that of_gha'appellant..: 1t 1s hovev;: éufficient tolhay |
;hat th; dourt was pot'satisried on the record of the

appellant's gullt gnd accordingly allowed the sppeals

Ind.




