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IN THE SUPREME COURT OF SOUTH AFRICA.

(APPELLATE DIVISION)
In the matter between i~

L. AMOD CASSIM PELR
2 ABDOOL EACK CASSIM PEER

3. EBRAHTM MOHAMED MOOLA K Appellants
&
REGTDN A Respondent

CORAM 3= Centlivres C.J., van den Heever et Hoexter JJ.A.

Heard 3=  18th March 1955, Delivered = g-3%-¢ N

JUDGMENT

CENTLIVRES C.J. i~ The first appellant carries on business

in Glencoe, Natal, under the name of P. C. Ebrahim and employs
the second and third appellants in that business. On February
23rd,y 1953, Ben Nkwanyane (to ﬁhom I shall refer as Ben}, an
employee of the firm,was sent to the railway station to receive
delivery of certain goods whihh had been sonsigned to the firm/
and which were specified in certain goods advice and delivery

notes. By a mistake on the part of some rallway worker a bale
of goods, (not specified in those goods advice and delivery
notes) in respect of which the freight amounted fo fifteen
shillings and nine pence, was also handed to Ben who delivered
all these goods to the first appellant!s shop. This
bale had been trucked from Durban by a firm which had sold

the goods therein to the first appellant. On February 24th,



1953, the first appellant!s firm recelved a goods advice and
delivery note from the railways in respect of the above bale
of goods and an employee of the firm took this note to the
railway station at Glencoe, pald the freight of fifteen shill~
ings and nine pence and asked for the bale. It was then dis=-
covered that the bale was not theee and the goods advice and
delivery'note was endorsed "missing from shed." Immediately
thereafter, Oosthuizen, a detective in the Railway Police,
went to the first appellant's shop where he interviewed the
second appellant. The latter told the detective that the bale
in question had not been received., The detective then asked
the second appellant to show him the native who took delivery
native
of the goods on February 23rd, and was told that the maiiym
was only a "togti" boy for Februﬁry 23rd and that he had left.
The fhird gppellant told the detective the same story. The
detective told the second appellant that he had received in-
formation that the native whom he wished to trace had been at
the éhop on February;24th and the second appellant then admitted
that the native was working ét the shop on that day and that he
had been sent out to deliver goods in the town to a person whom
second

the dmimrfixz appellant named. The detective went to this

person but did not find the native, He then returned to the



K
shop and the second and third -appellants undertoog to advise

him immediately the native returned. The second appgllant
sald that he did not know the name of the native and the third
appellant said that he thought the native's name was Ben or
Jan, The detective was unable to interview the first appell-
ant on February 24th, as he was told that he had left for
Durban and would return on the following day. Later on the
same day  the detective again interviewed the second and
third appellants who denied that the native sought for slept

on the premises of the shop or that he worked on a monthly
basise On February 25th the detective interviewed the

first appellant who told him that the pattve in question was
only a "togt" boy on the 23rd and 24th and denied that he

slept on the premises or worked on a monthly basis. The first
appellant also informed the detective that he had satisfied
ﬁimseif’that the goods in question had not been delivered to
the shop. On February 26th the detective searched the xkrg
native quarters at the bakk of the first appellant's shop and
found two-letters addressed to "Dear Ben" and "Dear boetie Ben"
respectively. One of these letters was identified by Ben to
whose evidence I shall refer in greater detall later.‘

On November 9th, 1953 the detective had another interview

with the second appellant who told him that the reason why



he had not yet submitted a claim against the Railways in respect
of the missing bale of goods was because he (the detective)
had not yet returned the copy of the goods advice and delivery
note. On November 13th the detective again visited first
appellant!s shop and the first appellant told him that he Had
not yet rgceived the missing bale. The deﬁective then pro-
duced a search warrant and the first appellapt timmediately
started stuttering and informed me that he did receive the
bale" and pointed out rolls of material which had been in the
bale. VWhen asked about the whereabouts of Ben, the first
appéllant remained silent.

The appellants were charged in the Natal Provincial Division
before QCaney A.J. sitting alone, on two counts which were
as followg i~

" - 1. THEFT
2e ATTEMPTING TO DEFEAT OR OBSTRUCT THE COURSE
OF JUSTICE.

Count 1. In that upon or about the 23rd day of Feb-
ruary 1953, and at Glencoe, in the district of Dundee,
in the Province of Natal, the accused did wrongfully and
unlawfully steal one bale of soft goods welghing 159 lbs,
or thereabouts the property or in the law’ possession of

f 4l
the South African Railways and Harbours Administration.

Count 2. Whereas during the investigation by the
South African Railways and Harbours Police into a case of
suspected theft by the accused at Glencoe, of a bale of

" material from the South African Railways and Harbours



Administration it became necessary to ascertain from

one Ben Nkwanyane, a native male, whelher he had de~
livered to the accused 7 packages or consignments re=
ceived by him on or about the 23rd February 1953, from
the South African Railways and Harbours Administration
and Whereas, the accused all or one or more of them

well knowing that the said Ben Nkwanyane had received

the 7 packages or consignments aforesaid and had deliver-
ed the said 7 packages or consignments tp the accused

or to one or more of them, and knowing that the said

Ben Nkwanyane was able to give material evidence in the
case then being investigated did on or about the 24th
day of February 1953, and at or near Glencoe in the
Province of Hatal, wrongfully, unlawfully with intent

to defeat or ohstruct the course of justice and with
intent to prevent the South African Railways and Harbours
Police from ascertaining from the said Ben Nkwanyane
whether he had receilved the 7 packages or consigrments
aforesaid and whether he had delivered them to the said
accused, entice or convey the said Ben Nkwanyane away
from Glencoe and instruct or induce him falsely to adopt
the name of John Kumalo and falsely to infomm any mem-
ber of the police who might make enquiries about the case
that h® had received only 6 and not 7 of the parcels

or consignments aforesajd j; and thereafter the accused
all or one or more of them, did prevent and hinder the
said Ben Nkwanyane from returning to Glencoe and thus

the accused did attempt to defeat or obstruct the due

course of justice.!

On the first count the first appellant was found guilty

of being an accessory after the fact to the crime of theft and



the remaining two appellants were found guilty of theft. On
the second count all the appellants were found guilty of attempt-
ing to defeat or obstruct the course of justice. The trial
court granted the appellants leave to appeal on both counts.
No fault can be found with the following péssage in the
judgment of the trial court i~
1 The full terms of the contract between the supplier of
the goods and the consignee are not in evidence, but it
appears to be perfectly clear that the sale of the goods to
the consignee was on credit, and that the carriage of them
by the Railways Administration was on behalf of the consignee,
since the charges were to the account of the consignee, with
the consequence that the delivery of the goods by the supp-
lier to the Railways Administration-in Durban amounted to
delivery of them for the purpose of the contract of sale and
pufchase. The consignes therefore became the owner of
them at that point. "
The indictment alleged that the appellants stole the bale
Uthe property or in the lawful possession" of the RailwayyAdmin—
istratlion. It is clear that the bale was not the property.of
the Administration but was, as the learned judge éorrectly found,

the p.roperty of the first appellant. Prior to the delivery



by mistake, the Administration had the lawful possession of
the bale and under Sec. 22 of Act 22 of 1916 if had a lien on
the bale for the freight chargeable thereon. To the extent
that 1t had that lien it had an interest in the bale and it
was not bound to deliver it until the freight thereon had beenv
paid. If the Administration voluntarily and intentionally
partg with its possession of goods which are subject to the
lien 1t is élear that that lien is destroyed and it cannot re-
claim possession of the goods for the purpbse of re~instaling
the lien but where it parts with possession by mistake 1t may
be assumed that it has a right to re-claim possession and that
a persony who is in possession of the goods and conceals his
possession from the Administration with the object of defeating
its claim for freight, is guilty of theft.  Such an object
must, of course, be proved by the Crown beyond reasonable
doubtf The learned judge said in his judgment : " I do not
"eonsider that Ben's evidence goes the length of indicating
‘"that either of these two accused" (the second and third app~
ellants) " even checked the packages to discover what they
"Weref’ The learned judge was referring to February 23rd

when Ben brought the seven packages from the Railway station

to the first appellant's shop. If the second and third


that.it

appellants did not check the packages brought by Bén on Feb~-
ruary 23rd it cannot be said that they then knew that the bale
in question had been mistakenly released by thé Administrafion
or that they then decided %o defraud the Administration of
the freight ther;on. Up to that stage therefore there is no
direct proof that the bale was not innocently received by the
second and third appellantse.

There is no proof that, at the time when another
Native was given the goods advice and delivery ngte in respect
of the bale in question on February 24th and fold to pay the
freight and fetch the bale from the Railway station, the
second and third appellants then knew that the'bale h;d
already been delivered. Qut in any event the payment on
that date of the freight due on the bale negatives any intent-
ion on the part of the appellants to defraud the Administrat-
ion of the fifteen shillings and nine pence whibh was due to
it;

The learned judge said that "their'" (i.e. the second
and third apéellanté) "own actions on the 24th February and
their stories to Detective Sergéant Oosthuizen convince me
premises On

"that they knew that the bale had come into the pmszezxiwxxaf

"the 23rd February, and that they knew this before payment of



the Railway Administration'’s charges." There is, as I
have already pointed out, no direct evidence to this efféct
and it is clear that the learned judge inferred from the con-
duct of the second and third appellants after they had paid
the freight that they knew before the¥ had paid the freight
that the bale had been delivered to the shop. In my épinion
that is not the only inference that can be drawn. An in-
ference that might reasonably be drawn from the denial £o the
detective by the second and third appellants that they had
received the bale is that they intended to submit a claim

to the Administration for the value of the bale - an lntent-
ion which was conveyed to the detective on November 9th, as
appears from the evidence which I have quoted above. lore-
over the second and third appellants may have discovered that
they had already received the bale after the ;222;; had re-
turned from the railway‘station on February 24th without the
bale. This native presented the goods advice and delivery
note at about 3 p.m. and the detective commenced his invest-
igation at the shop at abhout 5 p.m. But in any event there
does not seem to be any room on the proved facts for an in=-

ference that the appellants intended at any time to deprive

the Administration of the freight due to it.

The conclusion at which I arrive is that the Cwown has
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not proved bheyond reasonable doubt that the second and third
appellants knew before they paid the freight oé the bale in
guestion that that‘bale had been delivered to thg shop and that
in the absence of such'prdof they should not have been found
guilty of theft. Their convictions on the first count should
therefore be set aside and it follows that the conviction of
the first appellant as an accessory after the fact should also
be sét aside.

The learned trial judge on the second count found that
the second and third appellants removed Ben from Glencoe
on February 24th with the intention 'of preventing the
Police from interviewing him and knowing, as they then did, that
Detective Oosthulzen was invqstigating the cagse 3 that their
purpose was to assure, if they could, that information should
not be given to the Police by Ben which might result in proceed-
ings against them 3 thét although there was no evidence that

the first appellant took part in the removal of Ben on February
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24th, he did subsequently take part in steps désigned to ensure
that Ben remained away from Glencoe by conveying him from
Ladysmith to Piet Retief and giving him instructions to that
end.

Ben stated that he had worked for the first appellant
for two and a half months and that he was pald at the end of
each ponth . He slept in the native quarters at the first
appellant's shop. Vhen he had finished his work at the first
appellant's shop on February 24th, he was instructed tq go to
the»third appellantfs home to do some work there and after he
had finished that work he was asked to wait. At about S p.m.
the second and third appellants arrived in a motor car and he
was instructed to get into the car. He was driven to Lady-
smith and on the way he was told by the second and third app-

Aod,
eliants not to say how many parcels hehreceived on February
23rd, and that, if he was asked his name, he must say.it was
Ben Kumalo or John Kumalo.  Ben was left on a farm about 15
miles outside Ladysmith where Abdulla Nanabawa had a store.
He was told tostay on the farm. He stayed there for about
six monthsrafter which Abdulla took him to Ladysmith from

where the first and second appellants tock him to his home in

Piet Retief. They left Ladysmith at 4 a.m. and arrived at

Piet Retief at i p.m. Vhen he arrived at Piet Retief the
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first appellant in the presence of the second appellant told
him that i{ he were asked where he worked he must say that he
was working on a farm in the district of Ladysﬁith and that
he'mus# not mention the name of the p;rson for whom he had
worked., He was also told not to mention the names of the
appellants. When he was at home the Police interviewed him.
Such in broad outline was the evidence given by Ben.

The third-appellant gave evidence 5ut neither the first
nor the second appellant gave evidence.

The learned judge said 1n his reasons that he observed
Ben as carefull& as he was able to do whilst hé gave his evid~
ence and thought, as far as he coﬁld see, that his demeanour
was satisfactory but that it might be that he wsx over-emphas=-
ized what might at first appear to be a story almost of captiv~
ity at Abdulla's shop on the farm in the Ladysmith district.’
The learned judge accepted Ben's evidence that he was conveyed
to the farm on February 24th supported as it was by what the

!
second and third appellantstold Oosthuizen. Proceeding the

learned judge said i~
" I also accept Ben'!s evidence that the 2nd accused told
him, in the 3rd accused's presence, on the journey from

Glencoe to Abdulla's, to use a false name and, if questioned

about the Raiiway deliveries on the 23rd February, to say
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" that he had received six and not seven packages. In
addition, I accept his evidence that when he eventually
left Abdulla's it was the lst accused, who, with the 2nd
geccused, conveyed him from Ladysmith to Piet Retief and
gave him instructions desigqed to ensure that he should
not return to Glencoe. I disbelieve the evidence of the
3rd accused in relation to this, as I do in other respects.
The lst and 2nd accused have themselves not denied the
evidence of Ben, and although the 3rd accused gave evid-
ence to the effect that the lst accused was ill at the
time when Ben left Abdulla, the evidence in this regard
was vague and unconvincing. "

In the report furnished by the learned judge in terms
of Sec. 372 his of Act 31 of 1917 he said that the convictions
on the second count were not based on Ben's evidence alone.

Mr, Briedman, who appeared on behalf of the appellants,
contended that Ben was a very unsatisfactory witness, that

he came into conflict with another witness (Dhlamini) for

the Crown in respect of the conditions of his service with

Abdulla and that the trial court should have rejected his

evidence in toto. It is clear from the report of the

learned judge that he did not overlook the conflict referred

to by counsel and that 1t was because of Dhlamini's evidence
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that he suggested in his judgment that Ben had over-emphasized
the story of the conditions during his stay with Abdulla. In
my opinion this Court, sitting as a Court of Appeal, would not
be justified in finding that the learned Jjudge was wrong in
accepting the e vidence of Ben on the main issues on the second
count. The learned judge accepted the evidence of Detective
Oosthuizen and I can see no ground for thinking that that
evidence should not have been accepted. 1t is clear from
the summary I have given above of that evidence that all the
appellants tried to conceal the fact that Ben had been secretly
removed from Glencoe and that all three appellants pretended,

until November 13th when Oosthuizen was armed with a seeemd

w;rrant, that the bale in question had not been received .The
Police were trying to find Ben in order to ascertain what had
become of the bale and all the appellants thwarted the Police
by pretending that they did not know where Ben was and told a
false story that Ben was only a "togt" boy - a story which,.if
true, would tend to support their feigned ignorance of Ben's
whereaboutsa
Counsel for the appellants contended that it was

dangerous to convict the first appellant on the second count

because such a conviction would have to rest on the single
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evidence of Ben that the first appellant conveyed Ben to his
home at Pilet Retief from Ladysmith. The answer %o this is that
the trial court accepted Ben's evidence on this po;nt and that
there is nothing improbable in that evidence in view of the fact
[Bux

that the first appellant %o a by no means minor part in misleading
the detective during his investigations.

The result is that the appeal is allowed cn the first count
and the convictionfand sentenceson that coﬁnt are set aside.

The appeal En the second count is dismissed and the convictions

and sentences on that count confirmeds.
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On 23rd Septewber,19543
JUDGHENT.

CANEY,A.J.

I have come to the conclusion that if the accused are
guilty on the charge of theft, this must arise ouf of the
avents of the 23rd and R24th February, prisr to the payment
of the charges due to the Reilway Administration. The full
terms of the contract between the supplier of ths goods
and the consignee are not in evideﬁce, but it appears 1o be
perfectly clear that the sale of the goods to the counsignee
was on credit, and that the cerriage of thsm by the
Railways Administration was on behalf of the consignes,
sincg the charges were to the account_of the consignee,
with the consequence that the delivery tof the goods by the
gupplier to the Railways Administration in Durban amounted
to delivery of them for the purpose of the contract of
gale and purchase, The consignee thargfore becemse the owhar
of them at thaf point. When the éharges of the Railway
hdministration were paid onm the afternoon of the 24th
Fepruary, the Adminigtration, in my opinion, ceased to have
any right to the goods in qQuestioun, Up to then it had had
the right to retain the goods until the chargses were paid,
but paymant was made on bghalf of the consignee, énd from
thet time, in my view, the Railway Administration's
interest or right in the goods ceased,

Mr,Redpath, for the Crown, contended that the Railway
hdministration continued to have & real and subatantial
interest in the bale of goods for, he said, it was limble
to the consignee for delivery of them and there was always
the risk of a claim being made upon the Railway Administra~
tiong but the fact is that the goods had already, as I |
shall indicate later, been recelwved into the premiases

a0deees
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and business of the consignee, so that there was no legal
1iability on the Reilway Administration's part‘thereaftgr
to the consignee, If I e2m correct in this view, tha enéuiry
is narrowed down %0 ths question whether the accused ox
any of them received the bale and retained it prior to
the payment of the Railway Administration's charges,knowing
that it had bean wrongly released from the Rallway goods
shed.
It is common cause that the bale was released by an

10, unexplainsd error to the consignea's employee, Ben Nkonwana,
on the 23rd Fgbruary. There was no admission by any of the
accused of the fact of its having bsen received inte the
consignee's premises on that or any subsequsnt dey until,
on the 1l3th November, the 1st Accused admitted to Det.B3gt.
Oosthuizen that ﬁhe bale had come in. He made this admission
after being confronted with a search Warraut, having
immediately prior to that -denlad the receipt of the bale.
There is8 no evidence that the lst Accused was present in
the premises on the 23rd or 24th February, and I propose

20, to defer congideration of the pase agaipnet him until after
I have considered the case against the 2nd., aund 3rd, Accuased.

Now the avideunce of Bgn, in relation to the taking

delivery of the bale from the Railway goods shed, was that
geven packages, being five vartons and a small bals and a
large bale - the latter being the one in question -~ weare
given to him at the door of the Railway goods shed; that he
took them in two separate loads in a barrow to the congsignee's
shop; that when he arrived with the first load the 2nd.

80, Accused came and examined the packages and instructed him
to fetch the other goods; that on his arrival with the
second load, he pleoed it whers hs had placed ths first

1°ado . .o .'. -
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load, before the 2nd. and 3rd, Aoocused. He said he did
not #ee them examine the packages, and he was unable to
say whether the bale in question was in the first or in
the second losd, His evidence is that the bale was brought
into the consignee's premises and placed bafore the 2udy
and 3rd. Accused along with six other packages, It doge
not, of sourse, necessarily follow that theéy then and
there checksd the packaged, or that these Wef& then and
tﬁere opened. Ben wae not cross-examined on: this part
of his gvidence, and the 2nd, Accused did %ot give evidence
fo rafute Ben's gvidence of ths bringing-iﬁ of the bale
with the other 8ix packages.

' The 3rd, Accused gave evidence in which he admitted
thet Ben brought in goods from the Reilway on that day.
Me Beid hs did not pay particular attention to the packeges,
I 2ccept it that tihe saven packages werg brought in by
Ben, and that the 2ud. and 3rd. Accused were awere of the
fect &t the time that a2 number of packages had come in.
I do not consider that Ben's evidence goes the length of
indicating that cither of thess t#o accusad évseo checked
the packagaes to dibépver What they Wele.

¥r.Camineky, for tha accuséd, pointéd put that the

coﬁsignes firm was receiving goods by rail in fraquent
82liveries, and that the accused could well fail, in all
Tohssty, to observe that an ¢ xtre package had been delivered
from the Railway goods shaed. Such an omission might well
%e¢ brought about, ha said, by the fact that 2 number of
different employeas might handle packages coming into the
premiseés, and alsc that the packages might not all be
¢hacked or opensd for somdé dov¥e., I can appreciate thaee

contentions, but the Dafence has offered no evidénce a8 to

Whoeeaoo
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who handled the packages which Ben brought in, nor a8
to when they wars checked or cpened. Nevertneless if the
cas¢ stood there I might hold that the Crowsn had not made
out 1%ts cass, but there is the evidence of interviews
which Det.Sgt.Oosthuizen had with tha 2ud, and 3rd.Accussd
on the 24th February in the late afternoon. He said
that he produced to the 2nd, Accused a Delivery Note for
the bale in question and asked him whether thé balse
referred to in it hed beéen received by mistake ou the
previous day. The 2nd. Accused, he said, aunswered in the
negative., Pet.Sgt. Oosthuizen said he then =2sked the 2nd.
Accused to producg the native who had taksn delivery of
the goods om the 23xd February, and the 2nd Accused said
that the boy was only & togt boy employed ou that one day
&nd had now left. Det.Sgt,Oosthuizen thenrspokg, according
to hig evidence, ts the 3rd, Accused about the boy and
obtalned the seme answar., He then left. On information
which led him to beligva thet the boy had woTked on that
day, the 24th, he subsequently on the same day again
gpproached the 2nd, Accused and obtained from him an ad~-
mission thet the boy was working there on the 24th and
~nsdtind
at the sems time was Nokimk out jdeliveries of goodu,
Leter thet nfterncon Vet,S8gt. Ooathuizen returned to the
shap, when the two accused were in the process of closing
up for the night. The 2nd. Accused told him, he said, that
the boy had not yet returned from delivering, and that he
d4id not know ths boy's nams, »nd the 3rd., Accused told
Dot.Sgt. Oosthuizgn the boy's neme was Ben or John, Det.Sgt.
Oosthuizen said they both undertook to inform him immed~
ietely the boy returned. Leter that evening, Dat.3gt.
Oosthuizap said, the 2nd, Accused told him the native had

NOtasees
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not yet returned and he was unable to say whare he wes.
Botn accused told him that the native did not sleep on
the premises and did not work on 2 monthiy baéis. L

1 accept the ¢ vidence of Det,Sgt. Ocsthuizenf and
iﬁ?oiioﬁs that it must have baen perfectly clear to tha
ond, and 3rd., .accuséd that Daet.Sgt.Oosthuizen was very
cuxious to interview the boy who wes an emplhyee of the
consignes, and who had taken the goods from tpg Railway ¥
gooads shed on the previoua‘day._ Thé%-éby;%asrBen Nkonyang.
Det.Sgt.0nathuizen’s gvidencse went on that on the following
day, the 25th February, he interviewed lst.Accused, whom he
hed not previously been =ble to see. He asked him fo
check up and discover whether the bale had been receivaed,
When asked about the native, the 1lst, Accused told him
he was only & "togt " boy mmployed on the 23rd and 24th
February. He denied that he slept on the premises and
denied thet he wes amployed on a monthly basgis. Later on
the same day the 18t Accused assured Det.Sgt,Oosthuizen
thet the bale had not been received, Det.Sgt.0osthuizen
21s2 said that he made engquiries at the shop on further
occagiona about the boy, but was always told he was not
there and there was no informetion about him. Then on
the 9th November the 2nd., Accusad told him that no claim
had been presentad to the Reilways ALdministration in
respect of the missing brle for the reason thet the con-
ignee had no copy of the d elivery nots. The implication,
of course, was that the bale had not been received, bﬁt
four days later the lst Accused, as I have said sarlier,
when confronted with s Search Warrant, admitted that it
hed been received, '

Now the 1st. and 2nd, accused did not give evidenca,

gd that there was no ahawer from them to the gvidencea of
D/Sﬂt .
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Det,Sgt.0osthuizen, The 3rd, Accused gave evidence and
said Ben brought in the goods from the Railway goods shed
ou the 23rd February,but he mede it appear that Oosthuizen's
questisne concerning the native were 80 vague that he did
not appreeiate that they related to Beun, the boy who had
brought iu the goods, The 3rd, Accused's evidence was
unconvinecing, and he appearsd to me to become very un-
c¢omfortable in the.witness-bax es hig svidence progressed,

I heve no hesitation in rejecting his evidence as untruth-

ful,

T a0cept the avidence of Dot.Sgt. Costhuizen as being
truthful and substantially securate., I also accept Ben's
gvidence of his bringing in seven packaggs, and his manner
of disposing of them.

The situation then is that the bele in question was
brought in from the 3ailway goods shed, from which it was
released by mistaks to Ben ou the 23rd February. The
2nd, and 3rd, hAccused knew there were a number of packages
brought in, and by the lats afternoon of the 24th February
they wers talling Pet.Sgt.Costhuizen false stories concern-
ing the whereabouts of their cmployee, end his genagral
particulars, which wera required for the idantification
of him - that is to say, the employese who hed brought in
the seven packages, Thay first denied that he worked
thers on tha 24th Fabruary and then asserted that on that
day hse wes out delivering goods, Now clearly the object
of the two accused was to prevent Det,Sgt. Oosthuizen from
interviswing Ben,. The faect i8 that sither he was still
employéd on that day end was conveyed by them to Abdulla's
shop on the night of the 2 4th February, or, as the 3rd,
Accused said in evideuncs, they had conveyed him thers on

the...
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the night of the 23rd February. I shall discuss that
aspect of the czse later, but whichevaer is the correct
viaw of the facts in this respect, the two accused knew

at all relevant timee where Ben was, They had already

¥

\
either taken him to Abdulla and if they had been ho%egt ,
they would have told Det.Sgt, Oosthuizen so, or he was
8till in Glencoe until the night of the 24th February, when
they ¢omveyed him to Abdulla's, The fact that they were
anxious, by telling false atorisa, to prevent Dat,Sgt. |
Oosthuizen interviawing Ben, leads me to the irresiétibls
conclusion that they had guiity minds that afterunoon of

the 2 4th February,

It was suggested that they had parhaps only discovered
the presence of the bals in the cousignea's premises after
payment of the Railway Administration's charges and were
now prcparing a way for making & fraudulent claim on the
Administration, but that prior to payment of the Administra-
tionfs charges they waere completely innocent in relation
to the pre¢ssnce of ths bale, and consequentiy not guilty
of the theft of it, It is perheps & possibility that
their minde ware directed towards making a2 fraudulsnt clainm,
and that the bale was not actually discovared in the |
premises until subegguently; but neither of these two
accuged gave evidence which justifies me in coming td
that conelusion, Their own actions on the 24th February
and their 8tories to Det.Sgt.0ssthuizen convinee me that
they knew then that the belg had come ints the premisaes
on the 23rd February, and that they kuew this before peyment
of the Railway Administration's cgharges. In othaer worde
they were csnscisus of the fact of the bele having come in
end wers =werg.-sof ithq fact thet. it _hod wecun relsasgd from

tha.‘.ll..
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the Rrilway Goods shed by misteke, since the Goods
Delivery and Advice Note for it had not beed présented, ﬁpb
were deternined to retein possession of it onm behalffof the

eongignee, with = view, no doubt, of lmter meking 2 !

I
4}

fravdulent cleim on the Administration. The srd.Adchsedts
gvidence about the bale was such as to lead to the éon—
clusisn that he was endeavouring to hide the fact that he
knew of‘its existcence in the premises, He pretendud
complete ignorance about it. He merintained that hi et no
tine cane to know of its existenee. The only nonciusian
to which I can some is that the 2nd, and 3rd. Accused,
kunowing of the pressnce of the bala, < acided to ret%ﬁn it

ageinst the rights of the Railwaey Administration, and that

"they are cousequently guilty of the charge of thefdt,

Now o far a8 concerns tha 18t Accused -~ there is
no evidence that he was present in the shop on the 23rd or
24th February, and some evidenoce (fof what it is worth )
thet he was not., Ou the 25th February he assured Det.Sgt.
OoBthuizen that the balg hed not come int> the ahop. Thia
he might conceivably have done in iguorance of the trus
facts, Thers is no further evidenecs in relation to him
particularly until the incident of the 13th November, when,
in the first instancs, he persisted in & denial that the
bale hed been received, until he was confronted witﬁ-tha
Search Warrent, whoreupon he mede anadmission, At no
earlier dants than tha 13th November did he volunteer
informntion 2f what he must have known for some time prior
to making the admission 2n that dey, In the sbsencg of
apyexplanation from him, I can only conclude that he must
heve adopted a Begative stand with the object of shislding
the 2nd. and 3rd. Acoused from the conssquences of what

they-..-.o
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thgy had done on the 23rd and 24th February. Conssquently
1 find the 1at Accused guilty 28 an.& cce¥sory after the
fact of the orimg of theft.

I now coma to the charge »f attemipting to defeat
or vbatruet the courss of justice, The Crown casc iz baééa
upeon the faect of ths 2nd, and 3rd. Accused having cotiveyed
Bsn away from Glencoe and upon an averment that the 1at,
end 2nd. Accused later c¢onveyed him from Ladysmith to Plet
Retief. The 3rd, sccused admits in gvidence thet he and
the 2nd fHccused convayed Ben away from Glencog to the store
or shop of #Abdulle Cassim Nanabawa, in the district of
Ladymmith, The 3xd. Accused says this wes done on the
night of the 23rd February in all innocencs, becauss
Lbdullia had some time aearlier asked them to find & netive
%o 4o some building work for him, The Crown case is
thet they conveyegd Beun away with the object of praeveuting
the Polica from iunterviewing him, 82 thet he should not be
avnilable t2 give avidénce or information relating to the
mattgr 2f the bele iu question, The Croﬁn casg is that
hs was conveyed away on thge night of the 24th Februery
after the 2nd. and 3rd. aAccused knew that Det,Sgt.
Ocathuizen was investigating the mettsr of the missing bale,
It is significrut that, if, a8 the 3rd. Accused said in
gvidenea, Ben wag taken by them to XHbdulla on thg night
of the 23rd Fsbruary, in all innocence, they both of thenm
pretended to ¥Yet,Sgt.0osthuizen on the ¢ ftexrnoon of the
24th Fabruary complete ignerance of Bgn's whaereabouta,

I have coms to the coneclusion that the 2und, and 3rd,
hooused convayed Ben aviey on the might of the 24th Fabruary,
Ben says so in his evidence, snd he stated what he was
doing on the 24th, Not only this, but Dgt.S3gt.0osthuizen's

evidenge ie oleer thot the 2nd. and 3rd, J#Accused told him
h..'..
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in the late afterncon of the 24th February thet Ben was
working for the 1st ficcused in the business on that day,
engaged in delivering parcels. Unless Det,Sgt.Oosthuizen
is untruthful, or completely mistaken -~ sc mistaken that
his evidence is completely unreliable - there can be no
doubt thet on the accused's own stories to him, Ben was
in Glencoe ou the 24th February,.

Jackson Qwavu, a young native employed by the lst
Accused's brother, said in his gevidence that he did not
see Ben in Glencoe during the whole of the 24th February
and indicated thet he was absent, but I was not impressed
by Jocksonuts evidence.

ir, Ceminsky ecriticised Ben's avidence and asked ma to
discaxd it in its entirety. I obgerved Ben asg earefully
28 I was able to do whilet he gave his evidencs, and I
thought, s¢ far as I c¢ould sec, that his demernour was
gatisfectory. It nmny be that he over-emphasized what
might at first appear to be o story slmost of captivity at

Abdullats, but I think the overall effect of his svidence

" was that he was himself in fear of the Police, both in

relation to payment of taxes and more particularly because
of what he had beau told by the 2nd. hccused about the
missing bale - a matter of considerably greater import
than that of unpaid taxes, I think his evidence indicates
that he was torn between a desire to return home to Piet
Retief, on the one hand, and an urgs to remain hidden at
Abdulla's, on the other hand. Be that as it may, I accept
his evidence that he was counveyed there oun the élth Febfuary,
pupported ag it is oy wuat the 2ud, and 3rd. liccused told
Det.Sgt. Oosthuizen. I also accept Ben's evidence that the
2nd. Accused told him, in the 3rd., Accused's presencs, on

thel.l.l
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the journey from Glencoe to Abdulla's, to use & false
name and, if questioned about the Railway deliveries on
the 23rd February, to say that he had received six end not
sevew packages. In addition, I accept his evidence that
when he eventually 1left abdulla‘'s it was the lst Accused,
who, with the 2nd fHccused, conveyed him from Ledysmith to
Piet Retief and gave him instructions designed to ensure
that he should not raturn to Glencoa, I disbelieve ths
evidence of the 3xd hccused in relation to this, as I do
in other respects., The lst:iand 2nd Accused heve themselves
not denied the evidence of Ben, and although the 3xrd.
hocused gave evidence to the effect that the lst Accused
was ill at the time when Ben left &bdulla, the evidence in
this regard wes vaguse and unconvincing,

The conclusion I come to is that the 2nd. and 3rd,
hocusad removed Ben from Glencoe on the 24th February,
with the iutention of praventing the Policse from.interview-
ing him, knowing, as they then did, that Det,3gt.Oosthuizen
was investigating the case, and their purpose was to assurg,
if they could, that information should not be given to
the Polics by Ben which might result in proceedings against
them, although there is no evidence that 1lst jAccused took
part at that stage,that is to say in the conveyance of Ben

on the 24th February,I find that he d4id teke pert in the
later steps designed to @mssure that Ben remained away from

@lencoe, by counveying him to Piet Retief and giving him

inatru;¥iona to that end. '
Accordingly I find 11 three accused guilty of the

charge of attempting to defeat or obstruci“the course of

Justice,

Ml‘. sedos s



