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IN THE SUPRENE COURT oF SO0UTH AFRICA

(Appellate Division)

In the matter between =

MARIA MASIIELA Appellant '
and
S i
REGCINA Respondent

Coram: Centlivres, C.J., Greenberg, Schrelner, Hoexter
et YFagen, JJ.A.

Heard: 1l4th, March, 1955. Delivered:.go—-S-—lﬁ.rJ’

JUDGMETRWRT

GREENBERG J.A. t=~ The appellent was charged in the

) : - . |
magistrate!s court with a contravention of section 15 (1) of

Act 25 of 1945 read wlth Proclsmation No. 22 of 1953 in that

in the district of Pretoria she, being a native, wrongfully

- - - |

and unlewfully resided in or occupled a dwelling on land |

outslde sn vrben area situate within ten miles of the urban

area of Pretorla without the written approval of the Minister

while she was not £ bona fide iIn the employment of the ownér,

lessee or occupler of such lands The Proclamatlon referred

to In the charge was one made under section 15(2) of the Ack

and 1t extends the 1imlt of flve miles mentionéd in section

15 (1) to ten miles iIn the case of the urban areas of Pretoria.

The/......
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The only polnt in issue at the trial

g
and in the subsequent proceedings wms whether the area in

- 15 sibuateed - a1
which the land refserred to In the charge fell cutside the
A '

) o -
urban area, the contentlion 93 the part of the appellsnt

belng that as thls land was In a township, known gs Rdver-

side, which fell within the jurisdictlon of the Peri=Urban|

- - . - -

!

Areas Health Board as constituted under Ordinance No. 20'o¢

- -

1943 (Transveal), 1t was within, end not outside an urban |

erea as alleged ln the charge. It was common cause that

the land did fall within the jurisdiction of the sbovew

|
|
|
'

mentioned BesxEEM Board, and the only question wm omg 1is

whether this Board 1s & "health bosrd" within the defini=

tlion of M"urban locel suthority" contained in section 1 of

the Act. This definitlon reads ¢ "Urban locgl avthority

'"means any municipsl council,vborough council, town counci

i

- - - - -

town
Yor village council, or any/&essey board, village manage~

~ - - - - . - - |

ment board, local board, health board or health committee,

-

In the ssme section "urban sasrea" 1is defined as "an ares

- -

i
!
|

Punder the jurisdiction of an urban local authority." The

maglatrate convicted the appellant and on appeal the Trans

|

vaal Provinciel Division, considering itself bound by two

declalons of the full court of that Division,'without more

- H
I

dismissed the appeal but granted leave to appeal to this |

Courto/......
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Courtse These two decislons ere Rex ve. Mzlza (1946 T,P.D.

poEe 654) and van Wyk v. Johannesburg Liguor Licensing Board:

{1949 (4) S.A. page 192).

I
'
|
(
|
|

The former of these cases dealt
wlth the exact point in lssue in this appeal, and held that

i S : -

the Board was not an urban local authority 4in terms of tﬁe

definltlione. The judgment expressed 1ts agreement with the
- - |

declislion in Rupfer v, Carnarvon Liguor Licensing Board

-

(1938 C.P.D. pmge 136), where it was held that a body kngwn

-

8s the Vanwyksvlel Settlement Board was neither s locel F

board, nor a health board nor s health committee 1in termé

- - ~ - - |

of the definition of "urban local authority" contained in

section 175 of the Liquor Act,No, 30 of 1928; thls defin%-

tlon, word for word, is the sams as the definition with

which we are concerneds. The presiding judge (the prese?t

- - - {
Chlef Justice) in glving the ressons for the decision, saldf
: !

\ at page 138 := " It seems to me to be quite clear from the
! l

) ; ) | !
Megislation in the matter of local authorities that when

. . !
|

"the Legislature defined 'urban local authority! in the
' - |

"act of 1928 it must have had in mind the nomenclature

‘ ' ]
"which was glven to loceal governlng bodles in various parts

"of the Union,because, as I shall show in a moment, thaq

"nomenclsture differs in the different provinces.'

|
Later/nonaaa ’
E
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Iater on the same page the learned judge gave a 1list of |

i
‘

the Provinclal Ordinances in which the various 1nst1tution€

referred to in the definition were mentloned {this list 1nélu.

- ~

' ded Ordinance 4 of 1926 (Natal) the long title of which ls/

- - ~ -

Mio establish Local Administration and Health Boards),and his

- - ¢

conclusion,after setting out the 1list,was in these terms,’

-

~ ~

wmre he =mid at page 139:= " So what I have said shows, |

- . il '

7to my mind, that when Parlisment used these terms Parlid=~

- - - -t

"ment must be taken to have had 1n mind the statutory nomenw

feclature which had been given to varlous local government

"hodles by the different Provinclal Ordinances,.” f

-

The definitlion which was under |
- N ' F
conslderatlon appeared in the 1928 Act and the Ordinandes

- - -

mentioned in the judgment were all prior to that date. The

-

’ f
difference betwsen Kupfer's case on the one hand and the

- = !

case of Rex V. Mzlza (supra) and the present csese on ?he

- . ~ - !

other 1s that, although these latter cases wers conce&ned

-~

with the definition in the 1945 Act under which the dppel~

Jant is charged, the definitlon was taken over verba#im

} ” ’ ' | |
from pAct 21 of 1923, which the 1945 Act repealed and I

think it must be taken that the 1egislaﬁure, in enac¢ting

- - -

the 1945 definition, intended it to have the same n@aning

v . - . |

as in the 1923 Act. It could not therefore have had in

mind a ”statutory‘nomenclature" thet flrst appeareﬁ at a

later date than 1925. In the list of'Provincial 6rdinanoes
86t/ eeesne I
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set out In RKupfer's case there is more then onée that besrs

~

a later date than 1923 but with one exception theses are

cases where the same nomenclature had been wvwsed in earlier

legislations In the case of Ordinance 4 of 1926 (Natsal),

however, in which the lmarned judge 1in Képfer's case fou

the origin of the words "health board", I have been unable

= - - - -

to find, nor have counsel been sble to refer the Court tJ.

any earller leglsletion which was the predecessor of the 1926

Ordinence and In which the phrese was used; it seems therew

- -

fore that the use of the phrese in the 1923 Act and conw

-

sequently also In the 1945 Act cennot be explsined by referen~

ce to the language In the 1926 Ordinencee There 13 g riferenp

cey, vizs In section 153 of the Public Health Act, Noe 36 of

1919, to "The bhoard of health for the division of Kinberley

Peconstituted under™ a Cape Act, No.lO of 1884; the section

also provlides that this board shall be the local authority

- - - -~ -

for the dlvlslon of Kimberley in terms of section 7 of| the

1919 Acte I am at least doubtful whether the legislgture
!

hed in mind thls reference to a bosrd of health when it

promulgated the definition In the 1923 and the 1945 Acts; 1t

is not without significance that this reference escaped the

notdce of counsel on both sides to whom an enquiry was

directed after the completion of argument and I do not think

T
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4t surprising that it dlde Therse is thersfore this differw

ence botwsen Kupfer's case and the present case. It waa

also contended by counsel for the eppsllant that, assuming;

that the definition In the Liquor Act was correctly construed
in Eupfer's case, that comstruction,which dealt with a dif-

ferent Act)would not necessarily apply to the definltion

P

in the 1923 and the 1945 Acts; he 1llustrated a possible

difference by drawlng our atitention to sectlon 63 of the’

-

Liquor Act in regard to which he sald that the quote pro=-

- - - - -

visions contasined 1n that section would be difficult to

apply to the Peri=-Urban area, but that no such dlfflculty

- - -

arose in the 1945 Acte This contention 1s not without

substance, although there 1s some probsbillity, in view‘of

the fact that the definitlon In the Llquor Act 1n wordling

- -

1s an exact repetition of the definitlon in the 1923 Act,

thet 1t was copled from 1t and this mskes 1t likely tpat 1t

- - L

was Intended to have the same meaninge On the whole however,

I prefer not to regard the decision In the Cape case es

entirely coverling the question before us.

- bor

The definition clearly 1s bf the
listing and not of the descriptive type; 1f it wera:the
latter, 1t would give a description Including the features

that/opoo.-
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that 1t intended should provide the test of what was an

urban suthoritys One is driven to ask whence the legla~

- - -

lature got its 1ist and the answer seems to me to be the

same a8 that glven in Kupfer's case, viz. from statutory

bodles named in varlous provisions of Acts or Ordinances.

If I am right in assuming thet section 153 of the Public.

Health Act was not in the mind of the law=giver in 1923,

then the reasonable conclusion 1s that the law=glver mage

a mlstake and thought that leglslative provision had been

made for health boards as well as for the other bodles menw

- - - -

tloned in the definitlon; the only reamsenable altarnat&#e to

- - . -

thias conclusion would be that Parliament made a defipition

w -

which was of the listlng type in regsrd to all the bodies

except the class of health boards, which appears to be unlike:

- v - o
ly, even without 1nvok%ng the ald of the mexim nescitur a

- - - -

goclis (see Commissioner for Inland Revenue v. Lunnon,1924

A.D.94 at pages 98 and 99)s There are other considerstions

which also polnt to the conclusion that the Peri-Urban Areas

1

Health Board does not fall within the definitione.

It 13 true that in Act 25 of 1945,

~ - -

as In its predecessor Act 21 of 1923 and in the Liquor Act

- - - -

of 1928, the definitlon of the words "urban loeal authority",

ViZO/o¢ooco



vize as meanling any municipal council and the other bodles

montlioned, does not expressly require that these bodles f

- - -

should be urban local suthorities or should be local |

- -

authorities but the fact that the definitlon 1s of an

"urban locel authority" 4s of importance in arriving a?_the
meaning of the words used to describe these bodies and 1if

Aregs ) - t
the Peri-Urben/Health Board 1s neither urban nor a lpcal

authority, this would be a good reason for thinking that

- - - -

it was not one of the bodlies mentioned 1in the defin;fion.

The fact that the area under the jurlsdiction of the Boerd

- -

conslsts of "a number of areas in various parts of ‘the
"Pransvaal in extent approximately one~eleventh offthe area
- - w~ - .{I
fof the Transvasl Province" tsken in conjunction with the
- . 'l

description "peri-urban® mekes 1t clear that thagérea undepr

- . - . -

that jurisdiction 4s not "urben" In 1ts ordinary;sense or

in the sense in which thls word 1s,uSed in the iegislation
dealing with urban &= =@} locsal authoritiss.f (The

passage I have just citsd ln regard to the cha?acter and

extent of the area of jurisdictlon of the Boaﬁd appears in

Rex v, Mziza {supras at page 657) and the facﬁs it sets out

were referred to Ly counsal for the appellanﬁ).

The other questlon ﬁn this con~

nection 1s whether there is anything to indicate that the

Bba!‘d/...... I"I



-~ 0 -

~ -

Board 1s a local authority., In Rex ve. Mziza fsupra)

it was also held that the Ordinance establishing the

Pori~Urban Areas Health Board, No. 20 of 1943 (Transvaal),

was beyond the powers of the Provincial Council under

sectlion 85 (V1) of the South Africs Act ss amended by

- - - -

sectlion 1 of Act 1 of 1926; one of the reasons for thié

hd ~ - -

concluslon was that thls Roard was not a local 1nst1tdtion.

- -

I see no ground for dlsagreeling with this view which was

not challenged in argument; moresover section 1 of Act‘41

- -

of 1947, which validated the Ordinance, proceeds on the

~

assumptlon that the Peri~Urban Areas Health Board 1s not a

- - - - - e

local institutions From the terms of section 85 (Vi) of

the South Africa Zct as amended, &t would appear that
: - ' -4
Mlocal Institutlons™ is a term skin in mesning to or cover~

- -

ing "local authoritles" and it therefore appears to me that

- - - -

the Boerd 13 not a local suthority.

In view of these considerétiona, I

- - - [

think that the deflinitlon In questlion should be §onstrued

in the same way as the definitlion in Rupfer's cgse end that

consdquently the Peri-Urban Areas Health Board ﬁs not a

"health board" in terms of the definitfone In my opinion

the sppeal should be dlsmissed.

Centlivres, C.J. ; ’
Schreiner, J.A. X gﬁri;

Hoexter, JeA. R ;
Fagan, J.A. ) ;




