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JUDGMENT,

ROPER, J, @

7 The accused in this case is charged with
the murder, on the 30th of April 19%4 and at Berea in

the distriét of Johannesburg, of John Hubert Widdi-
combe, The accused was charged with two other men,

Jacob Dube, the first accused, and Phineas Ncube,
the second accused, but those two accused persons

were discharged on account of the insufficiency of
the evidence against themn,

The evidence shows that the deceased
10

lived at No. 66, Lily Avenue Berea, and that on the

evening of the 30th of April he visited his sister
who occupied a

flat at Aintree Flats, Tudhope
Avenue, Berea,

The distance between those two
reslidences is somewhat under a mile, The evidence
of the deceased's sister was that at 9,195 that

evening he got up in order to go presumably to return
home,

In order to 4o so he must have walked up

Tudhope Avenue becasuse that led in the direction
of his home,

The exact time when he left Aintree
does
20 Flats/

not appear in the evidence, but at about
9,45 p.m, his dead body was found lying in the footh-
path in Tudhope Avenue approximately at the corner

of Alexander Street and at a point marked A on the

plan whieh was put in, exhibit K, It was quite clear
that he had been robbed, money and a watch and pos-

sibly some papers having been taken from his person.

The medical evidence was that he had a number of in-
Juries updn his body. There was a lacerated wound
at the back of his head on the right silde.

The skull
N,

WBS/ ane

Mo



20

10

232,
Judgment,
was not fractured at the seat of this wound, but
the medical evidence was that the wound must have

been inflicted by a blow with a blunt instrument

with considerable force. Then there was a frac-

tured dislocation between the sixth and_the seventh

cervical vertebrae,

This was a crushing of the
spinal cord.

In collogquial language his neck had
been broken. Then there was a lacerated wound on

his left forehead, the skull not being fractured

under the seat of this wound., There was brusing
behind the left shoulder which, according to the

medical evidence, was probably caused by some Wide

blunt instrument and might have been caused by a

blow with a fist or with an elbow, Then therse

were a number of abrasions upon his face, hils hands

and upon one of his knees, There were subarach-

noidal haemorrhages below the/fijuries on the back of
the head and the forehead, and the cause of death,

according to Dr, Friedman, the district-surgeon who
carried out the post-morterm examination, was these

subarachnoidal haemorrhages and the crushed spinal

. cord due to the fractured disloecation of the cervi-
cal spine. This witness expressed the view that

probably it was the neck injury which resulted
in death, Dr. Friedman exXpressed the view that the

injury on the deceased's forehead was probably

caused by the deceased pitching on to his head on

having been struck down from behind and he said

that the breaking of the neck might also have been
30 caused in this way, in which casc the injuries on
the body were consistent with the supposition that

there were two blows or applications of force
N,

applied/. [ ]
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applied to the back of the deceased, but he sald
that he rather favoured the supposition that there
were three separate applications of force on the
back and though, as I have said, he suggested that
the breaking of the neck might have been caused by

the deceased pitching on his head, he told the Court
that he could not exclude the possiblility that the
deceased received first a blow on the back of his head

and then a blow on the back of the neck whilst still

10 on his feet,.

He was not questioned as to the
possibility ofhis having receilved one blow while on

his feet and another while he was on the ground

because evidence which suggested that possibility had
not yet been led. This witness expressed the opinion

that the injury on the back of the head could have
been caused, that is the lacerated injury that I

have referred to, could have been caused by the iron

bar produeed in the case as exhibit 9,

There wer
no knife wounds on the body.

20 The one eye witness of the attaek on the

deceased was called for the Crown, This was a

witness named Martha Gobe who was a domestic servant
employed at a house in Tudhope Avenue in the block

between Alexgnder Road and Joel Road, This witness
told the Court that she was in the back yard of her

employer's premises standing on a bench in order to
look over the wall into the yard next door so that

she might speak to the girl employed next door who

was a friend of hers, From this position she was

30 able to look across Tudhope Avenue and the attack

which she then proceceds to describe accurred at a

point almost directly opposite to her where she was
N.

standing/...



234,

Judggent.

standing an.d a distance of approximately 75 feet
according to the plan, The street at thils point -
was well 1lluminated by street lamps, Briefly the
story that Martha Gobe told the Court was thls, that

she saw a European walking up Tudhope Avenue followed
by two natives, The two natives caught up to him

and then she saw the taller of the two raise his

hand.and bring it down as if he was striking the
European of the back of the head, She did net see,
10 however, what he struck him with or whether the native
had angthing in his hand, The Buropean fell to the
ground and both natives then proceeded to go through

his pockets, While they were doing so the Eurapean

ralsed his head and the taller of the two natives then
struck him again, As he did so Martha said that

she heard a sound as if iron was striking on the
pavement, The two natives then went on with the
search of the pockets of the deceased, They thon
got up and ran away down Tudhope Avenue in a southerly
20 direction, When they reached the corner of Joel Road

a Buropean came along that road and Martha says she

saw the taller man put his hands behind his back

as if he was hidlng something. From that point they
walked on, but after they had passed Joel Road she,

Martha, went into the house and did not see them fur-
ther, |

In addition to this witness

a witness namedJohn Kanyela was called, He told
the Court that he was a night watehman at Marlene
30 Mansions in Tudhope Avenue at the point marked D on

the plan marked K, He said that between 9,30 and

9,45 two natives came running down Tudhope Avenue
N.
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from north to south, one of them being taller than

the other, He did not think, howver, that the

taller man resembled No, 3, the present accused,

in build. These +wo men passed ﬁhe witness run--

ning in a direction whiech would have led them to
Doornfontein,

A further witness called was George
Ngubane, who said that he saw two men running in

Lily Avenue about this time, but his evidenee was
10 somewhat vague and there 1s no reason for thinking

that the men he saw were connected with the attaek
on the deceased,

Now the evidence against the accused eons
sists in a confession which he 1s alleged to have

made before an additional magistrate and whieh was

put in by the Crown, This confession was made on

the 20th of July, 1954, after the preparatory examis-
nation had been opened against the first and second

accused and after a eonsiderable amount of evidenee

20 had been led against those two aeccused,

The aeccused
at that time was being detained in the Leeuwkop farm
colony under a detention order made against him under

the Natives Urban Areas Act,  After the usual intro-

ductory passages the statement whilich he made is re-

corded as follows, He, that is the accused, states

that he was sent to Leeuwnkop in terms of section
29 and while he was being detained there his conscience
worried him because Jacob was arrested for a thing he
did not do and so he declded to write a letter to

30 the police and tell them that he did it and not Jacob.

He now makes the following statement freely and
voluntarilys

"On the 30th of April, 1954, I was at
N,

a dice/ee.
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European,
10 the left sleeve of my overcoat,

at the back of hls neck with the iron rod.
pean fell dowm,
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a dice gambling school, Jacob, Phineas and I left
We were walking along Tudhope
Phineas and I walked in front and Jacob
followed a distance bbehind us,

male walking in front of us,

the gambling place.

Avenue,

I saw a European

I said to Phineas there
is a Buropean ahead of us and we want money, Phineas

said that we would walk fast and catch up with the

We walked faster and caught up with this

I took out an iron rod I was carrying in

I hit the European

The Euro-
Phineas stabbed the European at the

back, but I did not see where because it was dark,

pocket of the Europemn's trousers,
from his left-hand trouser pocket,
European over his back with the rod,

I then ran away with the money and the wateh,

Phineas and I went thmough the pockets of this Euro~
pean,

Phineas took a roll-of notes out of the back

I took a watch -.
I then hit the

Phineas and

We ran

20 to a place near the Doornfonteln railway station where

we counted the money and found it to be £40.

£10,

at Alexander Township for £2, 10.0,
£1, 5, 0 and kept £1, 5. 0.

Jacob and Phineas were arrested,
afterwards on Sunday the 23rd of May,

allegation and was charged under se tion 29,

sentenced to 12 months &t Leeuwkop.,

Jacob waiting for us near the station,

We found
We gave Jacob

Phineas and I each took £15, I s0ld the watch

I gave Phineas
That was on the Sunday.

I was arrested -
I denied the
I was

I escaped from

30 Leeuwkop and went back later and surrendered myself,

I was sentenced to three months for escaping.
night I could not sleep.

N.

A1l
1 saw this European in my

dreams/y..
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dreams. I wrote a letter to the gaol at Hospital

Hil11l and told them that Jacob was innocent and that I

committed the crime, I wish to go and point out

where I sold this watch and also the iron with whioch

I struck the European! That stament, as I have sald,

was made on the 20th of July, and on the following day

the éccused took the police to find the man to whom he

sald he had sold the watch, They eventually found a

man named Petrus Nozene at Braamfontein, This man,

10 however, denied having bought any pocket watch from

the accused, He sald that he had bought a wrist

watch from the accused and that was in the previous

December, The accused also took the police on a

search to find the iron bar which he referred to, took

them to the house of one Wilson Ngwenya in Alexander

Township Township, There was found the iron bar,

exhibit 9, #ying on the floor behind the door in

Wilson's house, Wilson Ngwenya was called for the

Crown and he told the Court that the bar had been left

20 in his house by the accused, He was uncertain as to

the date, but he expressed the view that it was In Kay
and as the accused was arrested on the 23rd of May, if
Wilson's evidence 1s accepted, it must have been

before that date that the bar was left at his house,

The accused's evidence as to this confes-
sion before the magistrate is that the confession is

a complete fabrication and there is not a word of

truth in it. He says he invented it 1n order to

enable himself to get away from Leeuwkop because he
30 was being ill~-treated there by certain pf the in-
mates agaimst whom he had given evidence while he was
a police informer. He says that some statemsmts in the
N,

the/...
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the 1etter were results of his own imagination and
that these statements had been embodied in the lete
ter sent to the police but that g number of the de=
tails in thils statement emanated from Detective Head~
Constable Joyner, who had originally arrested him
ané who was concerned in the investigatlon of the

case from the time that the accused, more particularly

from the time that the accused got In touch with the

police with a view to making a statement. Navas

10 to the accused's explanation that his motive in making
this statemtn was based upon his ill-treatment at
Leeuwkop we are satisfied there is nothing in this,
TheChief warder, a Mr, Terblanche, was called for the
Crown and he told the Court how some little time
after the accused had made an attempt to escape from

Leeuwkop the accused asked to see him and said he

wished to communicate with the police, On asked why
he said sometling to this effeet "Die oubaas pla my,

hy wil ﬁy doodmaak", He was asked to explain what

20 he meant, and then he made a statement to Mr, Ter-

blanche. I may say in passing that Hr, Terblanche

colunteered, although not asked to give evidenee on

the point, that what the accused said was that he had

killed this "oubaas" that he mentioned. That state-

ment was not admissible in evidence, but we have paid
no attention whatever to it in arriving at a decision
in this case, and in fact the accused himself when
a statement,
he gave hils evidence saidthat he had made such/ Iir,
Terblanche tegls the Court that the accused made no
30 complaint whatever of ill-treatment by other inmates

of Leeuwkop and he was corroborated by a head warder

named Dreyer who was called both on that point and on
N, .

the/..n
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stat ement by the accused about the "oubass who was

worrying him, The accused himself admitted in his

evidence that he did make the statement to Mr.

Terblanche about the M"oubaas! that I have referred
to.

The aecused it is clear d4id suffer from
a scalp wound about that time, but it appears that
he attempted to escape on the 1st of July and either
gave himself up or was arrested almost at once and

he was found to be suffering from thils scalp wound

after that, In particular Constable Joyner when he

saw him about the 20th of July noticed this wound on
his head and asked him what 1s the matter with him
and the accused replied that he had been assaulted
by the warders on the day that he attempted to es~
cape. The accused asked us to believe that this
wound on the head was inflicted by his fellow
prisoners who were ill-treating and assaulting him,

but we do not believe that evidence,

Then in regard to the accused's allegation

that he was given the details, which appeared in the

statement, by Detective Head Constable Joyner, as

put
his allegation to this effect had not been fully/to

Detective Head Constable Joyner in original cross-

examination he was recalled by the Court and quest~

ioned on this both by the Court and by Counsel for

the Crown and for the defence,

He denied that he

had told the accused to insert in his statement the

details which the accused said he had told him to

30 insert.

The Head Constable appeared to us to give

his evidence truthfully and frankly, and Mr, Weber

N.

who appeared for the accused told the Court frankiy

that/,..
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that he did not feel that he could support the

accused's statement on this point. The accused

himself was by no means a convincing witness, and we

do not believe hils explanation. He told the Court

that he was prepared to risk a conviction for murder
and death by hanging in ordef to escape from ill-
treatment at Leeuwkop, but we find it quite impos-
sible to believe that, and the fact is that so far

as the records of evidence of the prison officials are

10 . . concerned he made. no complaint whatsoever about

such ill-treatment,
On examing the statement made by the ac~
cused before the magistrate, one finds that there
are a number of points upon which there is ecoorobo-
ration from outside and that is very important in
considering whether it was possible that the accused's
statement was completely fabricated, as he says it
was, because if 1t is found on examing the statement
that on a number of points the statement is supported
20 by other evidence it tends to the Inference that the

statement was true and not a fabricated one as the

accused In this case suggests, There are a number

of points on which, asrI have said, there is corro=-

boration by other evidence, In ths first place the

accused sald in his statement that he and the other
two accused had been to a gambling school hefore they
went to Tudhope Avenue and fell into the ordeal,
A witness named Daniel Balol was called who gave
evidence that the first and second accused were at

30 a gambling party at Hendon Boarding House not far
from Tudhope Avenue until about 9.15.p.m, that night,

It is true that he does not say that he saw the

N. present /...
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present accused there, but the faet that he saw the
fisrt and sceond accused at this gambling party does
afford some corroboration of the statement that the

' first and second and third accused were at a gamb ling

“party together, Then there is evidence of witnesses

such as, for instance as Jakob Makope and Mary Bute-

lezi that this accused and the other two accused go

about together, That tends to asupport the statement:

in the confession that the accused and the first and
10 second accused were together that night, Then in

his statement this accused said that he and the second
accused, Phineas, followed a BEuropemn up Tugdhope

Avenue and then caught up wifh him, There is eon-

firmation of this in the evidence of Nartha Gobe to
the effect that a European was followed by two
natives who caught up with him and that one of the

two natives was taller than the other, This accused
is taller than the accused Phineas. Then the ac-

cused said in his statement that he hit the European
20 on the back of his neck with an iron rod and the

European fell down, Martha Gobe told that Court

that she saw the taller of the two natives raise his

hand and bring it down as if striking the European

on the back of the head gnd that then the European fell

to the ground, Then there is the medical evidence

which is that the lacerated wound on the back of the
deceased!s head was made by a severe glancing blow

with a blunt weapon and cpuld have been produced by

the iron bar which is produced in Court. Then the

30 accused sald in his statement that he and Philneas

went through the pockets of the European, lartha

Gobe told the Court that both natives searched the
N,

European/,..
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European after he had been struck down, Then the
accused said in his statement before the magistrate

that he hit the European over his back with a rod

after he had fallen, Therefore it appeared from

the accused's statement that he had hit the Euro-
pean once while he was om his feet and again when

he was on the ground, Martha Gobe told the Court
that when the deceased was on the ground she saw him
raise his head and then the taller of the two natives
It appears from her evidence td#o
therefore that the taller native hit the deceased
once when he was on hls feet and again when he was

on the ground, It is true that the accused says

he hit the European over his back when he was on

the ground. and Martha merely says that he hit the
European again when he raised his head, but it may be
that this blow which was referred to was on the back
of the hedd or possibly on the back of the neck, One
does not expect that the two statemnets will tally

absolutely with one another or absolutely with the

medlical facts, Then the present accused said that

Phineas stabbed the European somewhere on the back

before hils pockets were searched., Now Martha says

nothing as to any blow or stab by the shorter native
and there is no outside evidence which corroborates
this statement of the accused that Phineas stabbed
the European and 1in faet no knife wounds were found
on the body of the deceased. The confession, how=
ever, does refer to two blows by the present accused
and a stabbing blow by Phineas and, as I have sald,

the medical evidence is consistent with three 4if-

feremt blows having been struck,
N.

It is possible that
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the accused when he sald that Phineas stabbed the
European may have thought Phineas had a knife in hils
hand when in fact he had not or it may be that

stab
Phineas tried tofith a knife but did not suceeed in

doing so, Then we have the statement by the

accused that he hit the European with an iron rod,
and there is the evidence of Wilson Mgwenya that
the accused brought the iron rod, which is pro-
duced, to hls room and left it there and it was

10 jlater found there by the police when the aecused

toock them to look for it, Then the accused said

that he carried this rod in the sleeve of an over-
coat which he was wearing, It is clear that the

rod could have been carried in this way, because
Detectlve Head Constable Joyner demonstrated that

it could have been carried in the sleeve of his own
Jjacket and it would have been easler to carry it in the
sleeve on an overcoat than in the sleeve of a jacket.
Then we have the statement by the accused that Phineag

30 g?ggll of notes amounting to £40 out of the trouser

pocket of the deceased, and a witness was called to
prove that the deceased had cashed a cheque for

his month's salary amounting to £72. 10, 0 on the

28th of April, that is two days before the attack on

the deceased, It 1s true that the accused said that

Phineas took the notes out of the hack pocket of the
European's trousers and that the deceased's widow
told the Court that the deceased usually carried his
money in a wallt in the breast pocket of his jacket,
30, but it does not follow that he had the money in that

position on this cccasion, He may have had some reason

for putting the notes into his back trouser pocket on

N, this/see
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this evening, As to the difference between £40

and £72, 10, 01t is obviously possible that the
deceased may have used some of his month's salary'

to pay billls before this particular night,

Then we have the fact that the accused
told the maglstrate that the decaesed's watch was
takén from his trouser pocket, not from his wrist,
That suggests the ﬁossibility that the watch that
was taken was not a wrist watch but a pocket watch,

10 and we have the evidence of the deceased's widow that
the deceased!s watch was not a wrist wateh but a

pocket watceh which he usually carried in his

walstcoat pocket. There arc all these points in the

statement of the deceased on whilch there is confir-
mation from outside, and in view of these points
that I have referred to 1t 1s very difficult indeed
to accept the accusedis statement that the whole

of this statement was a pure fabrication and a par-

cel of lies from beginning to end,

20 I think I should refer to the question of

dress, Martha told the Court that the taller of the

two men who attacked the European wore a light

coloured raincoat and a green hat, and John Kanyele

told the Court that the taller of the two men whom

he saw wore a light coloured raincoat or overcoat

and carriecd a hat in his hand. Both these witnesses

sald that these articles of clothing were similar to

exhibits No.6, a raincoat, and No,7, a hat, which are
produced in Court, and the evidence is that those

30 articles are the property of the first accused and

not of the third accused. These exhibits, however,

are articles of clothing of a very common deseription

N' and/.‘.
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and they are probably similar to hundreds of other
coats and hats worn by natilves on that night, so
that the evidence in regarq to the coat and the
hat by no means leaves the inference that the
taller of the two men seen by Gobe was not the
accused and iin fact it appears from the accused's.
own statement that he was wearing an overcoat
that night because he said that he took the iron
rod out of the left sleeve of his overcoat,
10 As I have sald in the last sentence of
his statement the gccused told the magistrate that
he wished to go and point out where he had sold the
watch taken from the deceased and also the irom
with which he had struck him, The evldence Is
that the accused did take the poliee out with him
in?gttempt to trace the deceased's watch and was
taken to the men Petrus Nozene, Now the accused
told the Court that he never told Detective Head
Constable Joyner that he had sold a pocket wateh
20 to Petrus and all that he told him was that he had
sold his own wrist watch to Petrus, but we cannot
a cccept that statement because if that was so
ther was no reason whatever why Detective Head Constgble
Joyner should.go searching for Petrus and go from
Alexander to Braamfontein in order to run Petrys
down, and Detective Head Constable Joyner says that
he took the accused in order to find a pocket watch
which was sald to have been taken from the deceased,
and the last sentence of the accused's statement supe
30 ports that and furthermore Betective Head Constable
Joyner told the Court that when confronted with

Petrus the accused persisted to Petrus that he had

N. 5014/ /¢ 0
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sold a pocket watch to him for £2, 10, 0 and that
Petrus denied it. Then there is the evidence in
regard to the finding of theiron bapr, In Detective
Constable Joyner:s original evidence he told the
Court how the iron bar was found and he told the
. exculpatory

Court that the accused gave no/explanation of his
possession of it and he was not cross-examined on
this in so far as I remember, The accused told the
Court in his evidence that he told the police that
this iron bar wasg the property of a man named Green
an acquaintance of the accused, that Green had left
it in the accusedis room and that Wilson had berrowed
it actually in March under a promlse to return it
but that he had never done so, Detective Head Cone
stable Joyner was recalled on thils point and he de=
nied that any such explanation was given to him, and
we acceptc that denial,

Now in this case the Court is indebted
to Mr, Weber for having underteken the defenee of
the accused, but after considering all the evldence
we have come to the conclusion that there is no
reasonable doubt whatever that the aecused took part
in the attack on the deceased and in the ki1lling of
the deceased,

The unanimpus verdict of the Court there-

fore is that the accused 1s guilty of the ecrime of

murder,
(Mr, Weber addresses the Court on the
question of extenuating circumstances).
ROPER, J. : The Court does not think there are any

extenuating circumstances in the matters you have
mentioned Mr. Weber,

N. REGISTRAR/. L
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REGISTRAR TO ACCUSED :  Haveyou anything to say

why sentence of death shall not be passed on you
according to law?

ACCUSED :

.

If ten men each have 7/- and then should

give his 7/- to some one else, would somebody be able

to identify that monecy as belonging to this other

person? By that I mean that in fact I did not kill

this Buropean, If money is found by one persoh,

say 7/-, how much would each one have to get if it

1s divided among 10 persons, If I had not told the

magistrate that I found money on the deceased, then

there would have been nothing against me, Now I

aﬁ only asking Your Lordship to pass the death sen~

tence on me and I want to be executed. It won't

help me to say anything further, as I won't have any
place to work at,

SENTENCE.

ROPER, J, @

John Necube what you have sald to me
20 will be conveyed in due course to the authorities

and will be considered by them, You have been foun

guilty of murder without extenuating circumstances.
For that erime there 1s only one sentence that the

law allows me to pass upon you, and the sentence of

the Court 1s that you will be returned to the place
of custody and thereafter at a time and place to be

settled by the authorities you will be hanged by the
neck until you are dead.

17th December, 1954,

30 Application for leave to Appeal:

Mr, Weber applies, on behalf of No. 3 accused, con-

vieted,. for leave to appeal on grounds set out in typed
notice (see page A). His Lordship grants appllcation
(see Judgment on pages B and C of this record).



IN THE SUPREME COURT OF SOUTH AFRIiCA.

’

' (APPELLATE DIVISION) T J;-"-’-"‘*f
In the maﬁtér between im
JOHN  NCUBE . 'Apﬁellant |
| &
REGIDNA Respondent

CORAM :=  Centlivres C.J., Schreiner et v.d. Heever JJ.A,

‘ Heard 3= 23rd Feb. 1955. Reagsons Handed In = '2 ‘ 5 ’ Slg

JUDGMENT ;

-CENTLIVRES CuJ. := The appellant was convicted of murder

by Roper J. sitting with assessors and éentenced to death.
Roper J. granted him leave to appeal and this Court dismissed
the appeal and intimated that reasons would be filed latér. The
following are the reasons. |

In giving judgment on the application for leave fo
appeal Roper J. said Ime
wo- In the notice of this application grounds afe set out
and amount in substance to an allegation that the conyiction
was agalinst thé evidence and the weight of the evidenée. In
addition to that I am informed today by counsel for tme_

applicant that he wishes an opportunity to make an applicat-

ion for the calling of fresh evidence which has come . to his
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